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In  ihe  Matter  of  the  Hearing  upon  the  Motion  of  the  Commission 
on  the  Question  of  Gas  Pkessure  Reoulations  to  be  Pre- 
scribed as  to  all  Gas  Companies  Furnishing  Gas  for  Consump- 
tion in  the  Borough  of  Brooklyn,  City  of  New  York. 

Case  No.  1577. 

In  the  Matter  of  the  Hearing  upon  the  Motion  of  the  Commission 
on  the  Question  of  Gas  Pressure  Regulations  to  be  Pre- 
scribed as  to  all  Gas  Companies  Furnishing  Gas  for  Consump- 
tion in  the  Borough  of  Queens,  City  of  New  York. 

Case  No.  1579. 

(Public  Service  Gommission,  First  District,  January,   1913.) 

Serrice  —  gas  corporations  —  gas  pressure  —  maintenance  of  recording  pres- 
sure-gauges—exception  as  to  one  ward. 

The  conditions  of  gas  service  in  the  boroughs  of  Brooklyn  and  Queens 
are  so  similar  to  those  found  in  other  borouglis  as  to  warrant  the 
making  of  a  similar  order  as  to  the  maintenance  of  recording  pressure- 
gauges  tlu'oughout  the  territory  supplied,  except  t)iat,  in  view  of  the 
special  conditions  existing  in  the  Thirty-firflt  ward  of  Brooklyn,  it 
seems  best  to  eliminate  this  ward  from  the  prcsHiire  order  now  adopted 
and  await  further  investigation  as  to  conditions  in  tliat  ward  during 
the  summer. 

The  proceedings  related  to  gas  pressure  and  gas-pressure 
gauges  in  the  boroughs  of  Brooklyn  and  Queens. 

The  order  entered  in  Case  No.  1577  on  January  24,  1913,  as  to 
gas-prepsure  gauges  in  the  borough  of  Brooklyn,  was  as  follows: 

A  hearing  having  been  duly  held  on  motion  of  the  commiHsion  on  Novem- 
ber 16,  November  18.  November  29,  1912,  and  January  lo,  1913,  before 
Honorable  Milo  R.  Maltbie,  commissioner,  presiding.  John  J.  Kuhn,  of 
counsel,  appearing  for  Brooklyn  Union  Gas  Company  and  Klatbush  Gas 
Company,  A.  T.  Cole  appearing  for  Kings  County   Lighting  Company,  and 
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G.  n.  Woodlmll,  appearing  for  Brooklyn  Borough  Ga»  Company,  and  Arthur 
DuBois,  assistant  counsel,  attending  for  the  comniission.  and  the  commission 
being  of  opinion  that  the  acts  and  regulations  of  the  gas  corporations 
supplying  gas  in  the  borough  of  Brooklyn  are  unreasonable, 

Now  therefore  it  is  ordered,  that  each  and  every  gas  corporation  supplying 
gaa  for  light,  heat  or  power  in  the  borough  of  Brooklyn,  city  of  New  York, 
be  and  it  hereby  is  directed  to  comply  with  the  requirements  and  regulations 
below  set  forth: 

(1)  Except  as  to  gas  supplied  for  consumption  in  the  Thirty-flrBt  ward, 
each  gas  corporation  supplying  gas  for  light,  heat  or  power  in  the  borough 
of  Brooklyn  shall  provide  and  install,  prior  to  August  1,  1913,  and  maintain 
thereafter,  recording  pressure-gauges  of  a  type  to  be  approved  by  the  com- 
mission, so  located  that  no  gas  consumer  shall  be  more  than  thirty-eight 
hundred  feet  (3,800')  in  an  air  line  from  the  nearest  gauge  upon  the  distri- 
bution system  by  which  he  is  supplied,  and  that  there  shall  be  at  least 
one  ( 1 )  gauge  in  each  square  mile  of  territory  supplied  by  each  corporation. 
Each  gauge  shall  be  located  as  near  as  practicable  to  the  point  of  minimum 
pressure  in  its  district,  and  a  separate  service  shall  in  each  ease  be  run  from 
the  gas  main  to  the  gauge,  no  gas  consumption  being  taken  from  said  service. 
Each  chart  taken  from  these  gauges  shall  be  marked  w^ith  the  company's 
name,  location  of  gauge  from  which  it  was  taken,  and  the  date  it  was  placed 
and  removed,  and  shall  be  filed  and  preserved  by  the  corporation  for  not  less 
than  three  (3)  years.  On  or  before  August  1,  1913,  each  corporation  shall 
notify  the  commission  of  the  location  of  each  gauge,  and  also  of  all  changes 
in  location  and  new  locations  of  gauges,  within  five  (5)  days  from  the  date 
of  such  change  or  new  location. 

(2)  On  and  after  December  1,  1913,  except  as  to  gas  furnished  in  wards 
26,  29,  31  and  32,  each  gas  corporation  supplying  gas  for  light,  heat  or 
power  in  the  borough  of  Brooklyn  shall  maintain  a  minimum  pressure  as 
measured  at  the  consumer's  end  of  the  conipany's  service  pipe  to  any  con- 
sumer, which  shall  not  be  less  than  two  inches  (2")  water  column  on  two 
(2)  consecutive  days.  On  and  after  December  1,  1913,  each  gas  corporation 
supplying  gas  for  light,  heat  or  power  in  wards  26,  29  and  32  of  the  bor- 
ough of  Brooklyn,  shall  maintain  a  minimum  pressure,  as  measured  at  the 
consumer's  end  of  the  company's  service  pipe  to  any  consumer,  which  shall 
not  be  less  than  two  inches  (2")  water  column  on  two  (2)  consecutive 
days,  except  where  the  service  is  taken  from  a  main  located  previous  to  the 
date  of  this  order  in  an  ungraded  street,  or  in  a  street  which  has  not  been 
opened  by  the  city,  in  which  case  said  minimum  pressure  shall  not  be  less  than 
one  and  one-half  inches  (1^4")  water  column  on  two  (2)  consecutive  days. 
On  and  after  December  1,  1915,  said  minimum  pressure  of  gas,  except  as  to 
gas  supplied  for  consumption  in  the  Thirty-first  ward,  shall  not  -be  less 
than  two  inches  (2")  water  column  on  two  (2)  consecutive  days.  Where 
the  company  is,  or  will  be,  unable  to  maintain  such  minimum  pressure  on 
account  of  causes  beyond  its  contirol,  it  shall  immediately  notify  the  com- 
mission and  request  an  extension  of  time  within  which  to  comply  with  the 
provisions  of  this  paragraph  (2),  and  said  company  shall  comply  with  these 
provisions  within  the  time  thus  fixed. 
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(3)  On  and  after  December  1,  1913,  except  as  to  gas  supplied  for  con- 
sumption in  the  Thirty-first  ward  of  the  borough  of  Brooklyn,  the  maximum 
pressure  of  gas  as  measured  at  the  consumer's  end  of  the  company's  service 
pipe  to  any  consumer,  shall  not  exceed  six  inches  (6")  water  column  on 
two  (2)  consecutive  days,  unless  the  consumer,  or  consumers,  supplied  from 
such  service  pipe  have  made  a  specific  request  in  writing  for  pressure  of,  or 
in  excess  of,  six  inches  (6")  water  column.  This  provision  shall  not  be 
construed  as  imposing  any  obligation  on  the  company  to  furnish  gas  at  a 
pressure  of  six  inches  (6*)  or  more. 

(4)  On  and  after  December  1,  1913,  except  as  to  gas  supplied  for  consump- 
tion in  the  Thirty-first  ward  of  the  borough  of  Brooklyn,  the  maximum 
daily  pressure  variation  (independent  of  momentary  and  pulsating  varia- 
tions of  pressure),  as  measured  at  the  consumer's  end  of  the  company's 
service  pipe  to  any  consumer,  shall  not  exceed  three  inches  (3")  water 
column  on  two  (2)  consecutive  days.  On  and  after  December  1,  1914,  such 
maximum  daily  pressure  variation  shall  not  exceed  two  and  one-half  inches 
(2%")  water  column  on  two  (2)  consecutive  days.  On  and  after  December  1, 
1915,  such  maximum  daily  pressure  variation  shall  not  exceed  two  inches 
(2")   water  column  on  two   (2)   consecutive  days. 

(5)  On  and  after  September  1,  1913,  except  as  to  gas  supplied  for  con- 
sumption in  the  Thirty-first  ward  of  the  borough  of  Brooklyn,  the  maximum 
momentary  pressure  variation  (defined  as  a  sudden  increase  or  decrease  of 
pressure,  practically  instantaneous  and  not  recurring  with  regular  periodicity 
or  frequency,  or  necessarily  with  the  same  amplitude)  at  the  consumer's  end 
of  the  company's  service  pipe  to  any  consumer  shall  not  exceed  a  total  range 
of  eight-tenths  inches  (8/10")  water  column  on  two  (2)  consecutive  days. 

(6)  On  and  after  November  1,  1913,  except  as  to  gas  supplied  for  con- 
sumption in  the  Thirty-first  ward  of  the  borough  of  Brooklyn,  the  maximum 
pulsating  pressure  variation  (defined  as  a  sudden  increase  or  decrease  of 
pressure  of  short  duration,  practically  instantaneous  and  recurring  with 
regular  periodicity  or  frequency,  and  usually  with  approximately  the  same 
amplitude)  at  the  consumer's  end  of  the  company's  service  pipe  to  any  con- 
sumer, shall  not  exceed  a  total  range  of  eight-tenths  inches  (8/10")  water 
column  on  two  (2)  consecutive  days.  On  and  after  May  1,  1914,  such 
maximum  pulsating  pressure  variation  shall  not  exceed  a  total  range  of 
five-tenths  inches  (.5/10")  water  column  on  two  (2)  consecutive  days. 

(7)  This  order  shall  take  effect  immediately,  except  as  otherwise  herein 
provided,  and  shall  remain  in  force  until  modified  or  abrogated  by  further 
order  of  the  commission. 

(8)  Each  of  the  gas  companies  below  named  shall  notify  the  public  service 
commission  for  the  first  district,  within  ten  days  after  service  of  this  order 
upon  them,  whether  the  terms  of  this  order  are  accepted  and  will  be  obeyed. 
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The  order  entered,  in  Case  Tfo.  1579,  on  January  24,  1913,  as 
to  gas-pressure  gauges  in  the  borough  of  Queens,  was  as  follows: 

A  hearing  having  been  duly  held  on  motion  of  the  commission  on  November 
15,  November  18,  November  29,  1912,  and  January  15,  1913,  before  Honorable 
Milo  R.  Maltbie,  commissioner,  presiding,  John  J.  Kuhn,  of  counsel,  appearing 
for  Richmond  Hill  and  Queens  County  Gas  Company,  for  Jamaica  Gas  Light 
Company,  for  Newtown  Gas  Company  and  for  Woodhaven  Gas  Company, 
John  A.  Garver  appearing  for  Astoria  Light,  Heat  and  Power  Company  and 
for  East  River  Gas  Company  of  Long  Island  City,  M.  H.  Spear  appearing 
for  New  York  and  Queens  Gas  Company,  Carlton  Macy  appearing  for  Queens- 
boro  Gas  and  Electric  Company  and  Arthur  DuBois,  assistant  counsel, 
attending  for  the  commission,  and  the  commission  being  of  opinion  after 
said  hearing  that  the  regulations  of  gas  corporations  supplying  gas  in  the 
borough  of  Queens  are  unreasonable. 

Now  therefore  it  is  ordered,  that  each  and  every  gas  corporation  supplying 
gas  for  light,  heat  or  power  in  the  borough  of  Queens,  city  of  New  York, 
be  and  it  hereby  is  directed  to  comply  with  the  requirements  and  regulations 
below  set  forth. 

(1)  Each  gas  corporation  supplying  gas  for  light,  heat  or  power  in  ward  1 
of  the  borough  of  Queens,  shall  provide  and  install,  prior  to  August  1,  1913, 
and  maintain  thereafter,  recording  pressure  gauges  of  a  type  to  be  approved 
by  the  commission,  so  located  that  no  gas  consumer  in  ward  1  of  the  bor- 
ough of  Queens  shall  be  more  than  thirty-eight  hundred  feet  (3,800')  in  an 
air  line  from  the  nearest  gauge  upon  the  distribution  system  by  which  he 
is  supplied,  and  that  in  ward  1  of  the  borough  of  Queens,  there  shall  be  at 
least  one  (1)  gauge  in  each  square  mile  of  territory  supplied  by  each  cor- 
poration. 

(2)  Each  gas  corporation  supplying  gas  for  light,  heat  or  power  in  ward  2, 
ward  3,  ward  4  and  ward  5  of  the  borough  of  Queens,  shall  either 

(a)  Provide  and  install,  prior  to  August  1,  1913,  and  maintain  thereafter, 
recording  pressure  gauges  of  a  type  to  be  approved  by  the  commission,  so 
located  that  no  gas  consumer  shall  be  more  than  thirty-eight  hundred 
(3,800')  feet  in  an  air  line  from  the  nearest  gauge  upon  the  distribution 
system  by  which  he  is  supplied,  and  that  there  shall  be  at  least  one  (1) 
gauge  in  each  square  mile  of  territory  supplied  by  each  corporation;  or 

(b)  Provide  and  install,  prior  to  August  1,  1913,  and  maintain  thereafter, 
a  pressure  recording  gauge  of  an  approved  type,  at  each  location  named  and 
described  in  the  list  of  gauge  locations,  which  list  shall  have  been  submitted 
to  the  commission,  and  by  the  commission  approved;  submission  must  be 
made  and  approval  secured  within  two  (2)  years  from  the  date  of  the 
previous  approval. 

(3)  Each  gauge  installed,  as  required  in  paragraphs  (1)  and  (2)  above, 
shall  be  located  as  near  as  practicable  to  the  point  of  minimum  pressure  in 
its  district,  and  a  separate  service  shall  in  each  case  be  run  from  the  gas 
main  to  the  gauge,  no  gas  consumption  being  taken  from  said  service.  Each 
chart  taken  from  these  gauges  shall  be  marked  with  the  company's  name, 
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location  of  gauge  from  which  it  was  taken,  and  the  date  it  was  placed  and 
removed,  and  shall  be  filed  and  preserved  by  the  corporation  for  not  less 
than  three  (3)  years.  On  or  before  August  1,  1013,  each  corporation  shall 
notify  the  commission  of  the  location  of  each  gauge  and  also  of  all  changes 
in  location  and  new  locations  of  gauges,  within  five  (5)  days  from  the 
date  of  such  change  or  new  location. 

(4)  On  and  after  December  1,  1013,  each  gas  corporation  supplying  gas 
for  light,  heat  or  power  in  ward  1  and  ward  5  of  the  borough  of  Queens, 
shall  maintain  a  minimum  pressure,  as  measured  at  the  consumer's  end  of 
the  company's  service  pipe  to  any  consumer,  which  shall  not  be  less  than 
two  inches  (2'')  water  column  on  two  (2)  consecutive  days.  .  On  and  after 
December  1,  1913,  each  gas  corporation  supplying  gas  for  light,  heat  or 
power  in  ward  2,  ward  3  and  ward  4,  of  the  borough  of  Queens,  shall  main- 
tain a  minimum  pressure,  as  measured  at  the  consumer's  end  of  the  com- 
pany's service  pipe  to  any  consumer,  which  shall  not  be  less  than  two  inclicb 
(2")  water  column  on  two  (2)  consecutive  days,  except  where  the  service 
is  taken  from  a  main  located  previous  to  the  date  of  this  order  in  an 
ungraded  street,  or  in  a  street  which  has  not  been  opened  by  the  city,  in 
which  case  said  minimum  pressure  shall  not  be  less  than  one  and  one-half 
inches  (P/^")  water  column  on  two  (2)  consecutive  days.  On  and  after 
December  I,  1915,  said  minimum  pressure  of  gas  shall  in  no  case  be  less 
than  two  inches  (2")  water  column  on  two  (2)  consecutive  days.  Where 
the  company  is,  or  will  be,  unable  to  maintain  such  minimum  pressure  on 
account  of  causes  beyond  its  control,  it  shall  immediately  notify  the  com- 
mission and  request  an  extension  of  time  within  which  to  comply  with  this 
provision,  and  said  company  shall  comply  with  this  provision  within  the 
time  thus  fixed. 

(5)  On  and  after  December  1,  1913,  in  the  borough  of  Queens,  the  maxi- 
mum pressure  of  gas  as  measured  at  the  consumer's  end  of  the  company's 
service  pipe  to  any  consumer,  shall  not  exceed  six  inches  (6")  water  column 
on  two  (2)  consecutive  days,  unless  the  consumer,  or  consumers,  supplied 
from  such  service  pipe  have  made  a  specific  request  in  writing  for  pressure 
of,  or  in  excess  of  six  inches  (6")  water  column.  This  provision  shall  not 
be  construed  as  imposing  any  obligation  on  the  company  to  furnish  gas  at 
a  pressure  of  six  inches  (6")  water  column  or  more. 

(6)  On  and  after  December  1,  1913,  in  the- borough  of  Queens,  the  maxi- 
mum daily  pressure  variation  (independent  of  momentary  and  pulsating 
variations  of  pressure)  as  measured  at  tlie  consiinier's  end  of  the  company's 
service  pipe  to  any  consumer,  shall  not  exceed  three  inches  (3")  water 
column  on  two  (2)  consecutive  days.  On  and  after  December  1,  1914,  such 
maximum  daily  pressure  variation  shall  not  exceed  two  and  one-half  inches 
(2%")  water  column  on  two  (2)  consecutive  days.  On  and  after  December 
1,  1915,  such  maximum  daily  pressure  variation  shall  not  exceed  two  inches 
(2")  water  column  on  two  (2)  consecutive  days. 

(7)  On  and  after  September  1,  1913,  in  the  borough  of  Queens,  the  maxi- 
mum momentary  pressure  variation  (defined  as  a  sudden  increase  or  decrease 
of  pressure,  practically  instantaneous  and  not  recurring  with  regular  perio- 
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dicity  or  frequency,  nor  necessarily  with  the  same  amplitude)  at  the  con- 
sumer's end  of  the  company's  service  pipe  to  any  consumer,  shall  not  exceed 
a  total  range  of  eight- tenths  inches  (8/10")  water  column  on  two  (2)  con- 
secutive days. 

(8)  On  and  after  November  1,  1913,  in  the  borough  of  Queens,  the  maxi- 
mum puUating  pressure  variation  (defined  as  a  sudden  increase  or  decrease 
of  pressure  of  short  duration,  practically  instantaneous  and  recurring  with 
regular  periodicity  or  frequency,  and  usually  with  approximately  the  same 
amplitude)  at  the  consumer's  end  of  the  company's  service  pipe  to  any  con- 
sumer, shall  not  exceed  a  total  range  of  eight-tenths  inches  (8/10")  water 
column  on  twq  (2)  consecutive  days.  On  and  after  May  1,  1914,  such  maxi- 
mum pulsating  pressure  variation  shall  not  exceed  a  total  range  of  five-tenths 
inches   (5/10")   water  column  on  two  (2)   consecutive  days. 

(9)  This  order  shall  take  effect  immediately,  except  as  herein  provided, 
and  shall  remain  in  force  until  modified  or  abrogated  by  further  order  of 
the  commission. 

(10)  Each  of  the  companies  below  named  shall  notify  the  public  service 
commission  for  the  first  district,  within  ten  days  after  service  of  this  order 
upon  them,  whether  the  terms  of  this  order  are  accepted  and  will  be  obeyed. 

Richmond  Hill  and  Queens  County  Gas  Company, 
Jamaica  Gas  Light  Company^ 
Newtown  Gas  Company, 
Woodhaven  Gas  Company, 
Astoria  Light,  Heat  and  Power  Company, 
East  River  Gas  Company  of  Long  Island  City, 
New  York  and  Queens  Gas  Company, 
Queensboro  Gas  and  Electric  Company. 

Further  facts  as  to  the  matter  appear  in  the  opinion  adopted. 

Arthur  DuBois,  for  the  Commission. 

John  J.  Kuhn,  for  the  Brooklyn  Union  Gas  Company,  the 
Platbush  Gas  Company,  the  Richmond  Hill  and  Queens  County 
Gas  Company,  the  Jamaica  Gas  Light  Company,  the  Newtown 
Gas  Company,  and  the  Woodhaven  Gas  Company. 

A.  T.  Cole,  for  the  Kings  County  Lighting  Company. 

6.  H.  Woodhall,  for  the  Brooklyn  Borough  Gas  Company. 

M.  H.  Spear,  for  the  New  York  and  Queens  Gas  Company. 
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Carlton  Macy,  for  the  QueenB  Borough  Gas  and  Electric  Com- 
pany. 

John  A.  Garver,  for  the  Astoria  Light,  Heat  and  Power  Com- 
pany, and  the  East  River  Gas  Company  of  Long  Island  City. 

Maltbib,  Commissioner. —  On  June  21,  1912,  following  an 
investigation  into  the  general  subject  of  gas  pressure  and  the 
special  local  conditions  in  the  borough  of  Manhattan,  the  commis- 
sion adopted  an  order  (Case  No.  1480)  prescribing  gas  pressure 
regulations  for  the  borough  of  Manhattan.  An  opinion  was  filed 
in  that  proceeding  (Re  Gas  Pressure  in  Manhattan,  3  P.  S.  C.  R. 
[Ist  Dist.  N.  Y.]  295),  which  discusses  the  subject  generally  and 
refers  to  the  reasons  for  the  various  requirements. 

On  December  17,  1912,  the  commission  adopted  orders  in  Cases 
1578  and  1580,  prescribing  gas  pressure  regulations  for  the 
boroughs  of  The  Bronx  and  Richmond.  An  opinion  was  tiled  in 
these  proceedings  also  (Re  Gas  Pressure  in  The  Bronx  and  Rich- 
mond, 3  P.  S.  C.  R.  [1st  Dist.  N.  Y.]  466),  which  rt^fers  to  the 
local  conditions  in  these  boroughs. 

There  is  at  present  no  statute  or  ordinance  regulating  gas  pres- 
sure within  the  boroughs  of  Brooklyn  and  Queens,  but  in  general, 
the  same  conditions  exist  in  these  boroughs  that  were  found  in 
other  boroughs  of  the  city.  The  only  special  modification  neces- 
sary relates  to  the  Thiry-first  ward  of  the  borough  of  Brooklyn, 
which  is  supplied  by  a  single  company.  A  great  part  of  the  con- 
sumption in  this  area  is  in  Coney  Island,  and  it  is  necessary  to 
extend  long  trunk  mains  to  feed  the  northern  part  of  the  territory. 
Further,  the  period  of  maximum  consumption  in  this  area  is  in 
the  summer,  whereas  in  nearly  every  other  part  of  Xew  York 
city,  the  peak  load  comes  in  the  winter.  On  account  of  these 
special  conditions,  it  is  advisable  to  eliminate  this  ward  from  the 
pressure  order  now  adopted,  in  order  that  special  investigation 
may  be  made  during  the  period  of  maximum  load,  at  which  time 
pressure  conditions  would  probably  be  bad,  if  ever  during  the 
year. 
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In  the  Matter  of  the  Complaint  of  William  B.  Raffeety  against 
the  United  States  Express  Company,  Defendant. 

In  the  Matter  of  the  Hearing  upon  the  Motion  of  the  Commission 
Concerning  the  Emulations,  Practices,  Service,  Bates  and 
Charges  of  the  United  States  Express  Company  with 
Eespect  to  the  Handling  and  Transportation  of  Baggage  Checks 
within  the  First  District. 

Case  No.  1589. 

(Public  Service  CommiBsion,  First  District,  February,  1913.) 

Jurisdiction  (territorial)  of  commissions  —  state  versus  interstate  jurisdic- 
tion—  traffic  between  points  in  New  York  state  over  waters  of  New 
York  bay  —  Consolidated  Laws,  chap.  59,  §  7,  construed. 

Rates  and  charges  —  express  companies  —  practice  of  charging  for  "  trans- 
portation" of  "baggage  check"  to  point  from  which  baggage  is  to  be 
delivered  disapproved. 

In  a  proceeding  as  to  express  rates  and  service  between  Staten  Island 
and  the  borough  of  Manhattan,  each  within  the  city  and  state  of  New 
York,  it  was  contended  by  the  defendant  express  company  that  the 
express  business  in  question  was  conducted  by  means  of  the  municipal 
ferry-boats,  and  that  these  boats,  in  passing  through  the  waters  of 
New  York  bay,  crossed  the  boundary  line  between  the  states  of  New 
York  and  New  Jersey,  and  proceeded  for  a  short  distance  on  the  New 
Jersey  side  of  the  line,  after  which  they  returned  to  the  New  York 
side  of  the  line.  The  carrier  contended  that  by  reason  of  this  slight 
"swing"  of  the  boats  through  what  were  called  New  Jersey  waters, 
any  shipment  between  Staten  Island  and  Manhattan  was  an  interstate 
shipment,  over  which  the  New  York  public  service  commission  would 
have  no  jurisdiction.  Heldy — that  while  the  commission  is  inclined  to 
the  opinion  that,  were  the  facts  as  contended  by  the  defendant  carrier, 
it  nevertheless  should  properly  be  regarded  that  the  boats  touched  New 
Jersey  waters  so  incidentally  that  state  regulation  of  such  transporta- 
tion would  not  be  an  interference  with  commerce  between  the  states, 
this  question  need  not  be  here  decided,  inasmuch  as  Consolidated  Laws, 
chap.  59,  §  7,  comprising  an  agreement  entered  into  between  the  state  of 
New  York  and  the  state  of  New  Jersey  in  1833,  approved  by  act  of 
congress  in  1834,  the  state  of  New  York  was  vested  with  ''exclusive 
jurisdiction  "  over  all  the  waters  of  New  York  bay. 
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The  defendant  carrier,  when  tendered  a  railroad  baggage  check  at  its 
local  office  in  St.  George,  Staten  Island,  by  the  complainant,  who  desired 
that  the  carrier  transport  the  trunk  represented  by  the  check  from  the 
Grand  Central  Terminal  to  the  complainant's  home  on  Staten  Island, 
exacted  a  charge  of  twenty-iive  cents  fur  the  "  carrying "  of  the  check 
to  Grand  Central  Terminal,  in  addition  to  the  usual  charge  for  carrying 
the  trunk  from  Grand  Central  Terminal  to  Staten  Island.  Held, —  that 
it  is  clear  that  the  carrying  of  the  baggage  oheck  is  not  at  all  a  separate 
and  distinct  transaction  from  the  carrying  of  the  baggage,  but  is  simply 
incidental  thereto,  and  the  carrier  will  be  required  to  cea-se  and  desist 
from  exacting  the  charge  complained  of  or  any  charge  whatever  for  the 
carrying  of  baggage  checks  within  the  first  district. 

William  B.  Rafferty,  principal  of  public  school  No.  20,  at  New 
Brighton,  on  Staten  Island,  complained  to  the  commission  against 
the  United  States  Express  Company,  on  the  ground  that  the  com- 
pany had  exacted  an  unreasonable  and  improper  charge  in  connec- 
tion with  the  transportation  of  a  trunk  to  Staten  Island  from  the 
Grand  Central  Terminal  in  New  York  city. 

The  circumstances  of  the  charge  complained  of  by  ^Ir.  Rafferty 
were  as  follows:  The  trunk  in  question  arrived  at  the  Grand  Cen- 
tral Terminal  by  train  from  a  point  outside  New  York  city.  The 
tftggage  check  for  this  trunk  was  delivered  by  Mr.  Rafferty  to  the 
agent  of  the  United  States  Express  Company  at  St.  George,  Staten 
Island.  The  carrier  demanded  and  collected  a  charge  of  twenty-five 
cents  for  the  transportation  of  the  baggage  check  to  Grand  Central 
Terminal,  in  addition  to  the  regular  charge  for  carrying  the  trunk 
from  Grand  Central  Terminal  to  the  complainant's  home  in  the 
borough  of  Richmond.  The  carrier  claimeil  it  was  entitled  to 
charge  for  carrying  a  check  as  "  merchandize." 

After  informal  negotiations  had  failed  to  bring  about  a  termina- 
tion of  the  practice  complained  of,  a  formal  proceeding  against 
the  carrier  was  instituted. 

The  order  entered,  on  February  6,  1913,  in  pursuance  ol  the 
opinion  on  that  date  adopted,  provided  as  follows : 

A  hearing  having  been  had  by  and  before  the  commission  in  the  above 
entitled  matter  on  December  2,  December  5,  and  December  10,  1912,  (Com- 
missioner Eustis  presiding,  H.  M.  Chamberlain,  assistant  counsel,  appearing 
for  the  commi-s&ion  and  Frank  H.  Piatt,  attorney,  appearing  for  the  United 
States  Express  Company;  and  testimony  having  been  taken  upon  said  hear- 
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ing;  and  the  questionB  presented  upon  said  hearing  having  been  argued 
orally  before  the  whole  commission  on  January  2,  1913;  and  the  conunission 
being  of  the  opinion  after  the  proceedings  on  said  hearing  that  the  regula- 
tions, practices,  service,  rates  and  charges  of  the  United  States  Express 
Company  with  respect  to  the  handling  and  transportaticm  of  baggage  checks 
entrusted  to  said  company  for  the  purpose  of  enabling  it  to  identify  and 
procure  baggage  that  is  to  be  transported  by  it,  within  the  first  district,  are 
unjust,  unreasonable  and  improper,  in  that  said  company  exacts,  demands, 
collects  and  receives  from  the  owners  of  baggage  to  be  transported  by  it  a 
charge  of  twenty-five  cents  each  for  carrying  the  checks  for  such  baggage  from 
the  company's  office  at  which  such  checks  are  received,  to  the  railroad  sta- 
tion at  which  the  baggage  is  to  be  procured,  in  addition  to  the  charge  made 
for  carrying  the  baggage  itself;  and  the  commission  being  of  the  opinion 
that  said  charge  so  imposed,  exacted  and  collected  for  the  carrying  of  such 
baggage  checks  is  unjust,  unreasonable,  improper  and  wholly  unwarranted, 

GBDiatED:  • 

(1)  That  the  United  States  Express  Company  be  and  it  hereby  is  directed 
and  required  to  cease  and  desist  from  demanding,  exacting,  charging  or 
collecting  such  charge  of  twenty-five  cents  or  any  charge  whatever  for  carry* 
ing  any  such  baggage  check  between  any  two  points  within  the  first  district. 

(2)  That  this  order  shall  take  effect  immediately  and  shall  continue  in 
force  until  changed  or  abrogated  by'  further  order  of  the  commission. 

(3)  That  said  company  make  such  changes  in  its  tariff  on  file  with  this 
commission  as  may  be  necessary  or  required  in  order  to  make  said  tariff 
conform  to  the  requirements  of  subdivisions   (1)   and   (2)  of  this  order. 

(4)  That  said  company  notify  this  commission  on  or  before  the  13th 
day  of  February,  1913,  whether  the  terms  of  this  order  are  accepted  and 
will  be  obeyed* 

The  further  facts  as  to  the  matter  appear  in  the  opinion 
adopted. 

Harry  M.  Chamberlain,  for  the  commission. 

William  B.  Eafferty,  complainant,  in  person. 

O'Brien,  Boardman  &  Piatt,  by  B.  P.  Kerfoot,  for  the  defend- 
ant earner. 

EusTis,  Commissioner. —  Under  date  of  October  10,  1912,  Mr. 
William  B.  Eaffertv,  principal  of  public  school  No.  30,  at  New 
Brighton,  in  the  borough  of  Eichmond,  city  of  New  York,  made 
complaint  to  the  commission  concerning  the  practice  of  the  United 
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States  Express  Company  in  charging  for  the  transportation  of 
baggage  checks  from  St.  George,  Staten  Island  (the  borough  of 
Richmond),  to  the  Grand  Central  Terminal,  in  the  borough  of 
Manhattan.  The  exaction  of  such  a  charge  seemed  so  clearly 
unreasonable  that  the  commission  first  took  the  matter  up  inform- 
ally with  the  company  in  the  belief  that  the  company  would  volun- 
tarily cease  making  the  charge.  However,  negotiations  with  the 
company  proved  unavailing  and  the  matter  was  promptly  brought 
on  for  a  formal  hearing  before  the  commission. 

The  facts  as  set  forth  in  Mr.  Rafferty's  complaint  and  as  de- 
veloped on  the  hearing  are  as  follows : 

On  October  2,  1912,  Mr.  Rafferty^s  wife  came  down  from  St 
Lawrence  County  by  way  of  the  Xew  York  Central  Railroad.  She 
left  the  train  at  Grand  Central  Terminal.  She  had  with  her  a 
trunk,  which  arrived  at  the  Grand  Central  Terminal  on  the  same 
day.  She  proceeded  at  once  to  her  home  at  New  Brighton,  Staten 
Island,  taking  with  her  the  check  for  her  tnink.  Mr.  Rafferty 
presented  the  check  to  the  agent  of  the  United  States  Express 
Company  at  St.  George,  Staten  Island,  who  demanded  *'  twenty- 
five  cents  charges."  Mr.  Rafferty  asked  what  that  was  for  and 
was  told  that  it  was  the  charge  for  carrying  the  check  from  St. 
George  to  the  Grand  Central  Terminal.  Mr.  Rafferty  inquired 
why  the  charge  was  made  and  was  told  that  the  company  con- 
sidered the  check  as  merchandise.  Mr.  Rafferty  paid  the  twenty- 
five  cents  under  protest.  The  agent  thereupon  gave  Mr.  Rafferty 
a  receipt  for  the  check  as  merchandise.  On  the  arrival  of  the 
trunk  Mr.  Rafferty  paid  seventy-five  cents  additional  for  trans- 
porting the  trunk.  Mr.  Rafferty  then  brought  his  complaint  to 
this  commission. 

On  the  hearing,  counsel  for  the  company  conceded  that  it  was 
the  practice  of  the  United  States  Express  Company  to  regularly 
make  a  charge  of  twenty-five  cents  each  for  the  carrying  of  bag- 
gage checks  between  points  in  Staten  Island  and  points  in  Man- 
hattan south  of  Fifty-ninth  street  It  appeared  also  that  such  a 
charge  was  covered  by  the  company's  tariff  on  file  with  the  com- 
mission and  that  such  a  charge  was  made  also  between  points  of 
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Manhattan  south  of  Fifty-ninth  street;  but  the  company  con- 
tended that  the  exaction  of  the  charge  was  not  unreasonable  and 
that  in  any  event  the  shipments  between  Statcn  Island  and  Man- 
hattan were  interstate  shipments  and  that  tlie  commission  there- 
fore had  no  jurisdiction  over  them. 

It  was  plain  that  the  alleged  lack  of  jurisdiction  was  the  main 
point  relied  upon.  It  was  stated  that  the  business  of  the  United 
States  Express  Company  between  Staten  Island  and  Manhattan 
was  conducted  by  means  of  the  municipal  ferry-boats,  and  that 
these  boats  in  passing  through  the  waters  of  New  York  bay  be- 
tween Staten  Island  and  Manhattan  crossed  the  boundary  line  be- 
tween the  states  of  New  York  and  New  Jersey  and  proceeded  for 
a  short  distance  on  the  New  Jersey  side  of  the  line,  after  which 
they  returned  to  the  New  York  side  of  the  line  again.  Although 
it  appeared  that,  if  the  boats  crossed  the  line  at  all,  the  distance 
they  traveled  on  the  New  Jersey  side  of  the  line  was  so  short  as  to 
be  negligible,  the  company  contended  that  by  reason  of  this 
slight  swing  of  the  boats  through  what  was  called  New  Jersey 
waters  any  shipment  between  Staten  Island  and  Manhattan  was 
an  interstate  shipment  and  therefore  the  public  service  commis- 
sion of  the  state  of  New  York  had  no  jurisdiction  over  it. 

I  am  inclined  to  the  opinion  that  even  if  the  ferry-boats  did 
cross  the  boundarv  line  in  the  manner  stated,  and  even  if  the 
waters  west  of  the  boundary  line  were  under  the  jurisdiction  of 
the  state  of  New  Jersey,  nevertheless  a  shipment  by  one  of  these 
boats  between  Staten  Island  and  Manhattan  would  not  be  an  inter- 
state shipment,  for  the  boats  would  touch  New  Jersey  waters  only 
incidentally  and  the  transportation  would  affect  interstate  com- 
merce only  incidentally  and  remotely.  In  such  circumstances  it 
would  appear  that  state  regulation  of  such  transportation  would 
not  be  an  interference  with  commerce  between  the  states.  How- 
ever, I  think  that  it  is  not  necessary  in  this  case  to  decide  that 
question  for  the  reason  that  it  appears  that  the  state  of  New  York 
has  jurisdiction  over  all  the  waters  traversed  by  the  ferry-boats 
whether  on  the  New  Jersey  side  of  the  state  boundary  line  or  not. 

In  1833,  the  states  of  New  York  and  New  Jersey  entered  into 
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an  agreement  with  respect  to  the  boundary  line  on  the  Hudson 
river,  New  York  bay  and  other  waters  between  the  two  states, 
which  was  approved  by  act  of  congress  in  1834r.  The  terms  of 
the  agreement  are  found  in  the  State  T^w  of  New  York,  chapter 
69  of  the  Consolidated  Laws,  section  7.  By  article  first  of  the 
agreement,  the  boundary  line  between  the  states  of  New  York  and 
New  Jersey  is  the  middle  of  the  Hudson  river,  the  bay  of  New 
York,  the  waters  between  Staten  Island  and  New  Jersey,  and  of 
Baritan  bay,  to  the  main  sea,  "  except  as  hereinafter  otherwise 
particularly  mentioned."  By  article  second,  the  state  of  New 
York  retains  jurisdiction  of  and  over  Bedlow's  and  Ellis'  islands, 
and  exclusive  jurisdiction  of  and  over  the  other  islands  lying  in 
the  waters  above  mentioned  and  then  under  the  jurisdiction  of 
that  state.  The  particular  jurisdiction  respectively  of  New  York 
and  New  Jersev  over  the  waters  and  lands  under  water  now  con- 
sidered  are  found  in  article  third,  as  follows : 

Article  Third. —  The  state  of  New  York  shall  have  and  enjoy  exclusive 
jurisdiction  of  and  over  all  the  waters  of  the  bay  of  New  York,  and  of  and 
over  all  the  waters  of  Hudson  river  lyinf?  west  of  Manhattan  island  and  to 
the  south  of  the  mouth  of  Spuytenduyvcl  creek,  and  of  and  over  the  lands 
covered  by  the  said  waters  to  the  low  water  mark  on  the  westerly  or  New 
Jersey  side  thereof;  subject  to  the  following  rights  of  property  and  of 
jurisdiction  of  the  state  of  New  Jersey,  that  is  to  say: 

1.  The  state  of  New  Jersey  shall  have  the  exclusive  right  of  property  in 
and  to  the  land  under  water  lying  west  of  the  middle  of  the  bay  of  New 
York  and  west  of  the  middle  of  that  part  of  the  Hudson  river  which  lies 
between  Manhattan  island  and  New  Jersev. 

2.  The  state  of  New  Jersey  shall  have  the  exclusive  jurisdiction  of  and 
over  the  wharves,  dockR  and  improvements  made,  and  to  be  made,  on  the 
shore  of  the  said  state,  and  of  and  over  all  vessels  aground  on  said  shore, 
or  fastened  to  any  such  wharf  or  dock;  except  that  the  said  vessels  shall 
be  subject  to  the  quarantine  or  health  laws,  and  laws  in  relation  to  passen- 
gers, of  the  state  of  New  York,  which  now  exist  or  which  may  hereafter  be 
passed. 

3.  The  state  of  New  Jersey  shall  have  the  exclusive  right  of  regulating 
the  fisheries  on  the  westerly  side  of  the  middle  of  said  'waters,  provided 
that  the  navigation  be  not  obstructed  or  hindered. 

By  articles  sixth  and  seventh,  provision  is  made  with  respect 
to  service  of  criminal  process  and  civil  process  by  the  respective 
states,  but  nothing  in  either  article  fourth  or  fifth  of  the  agree- 
ment conflicts  with  the  provisions  of  article  third. 
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Sine©  the  state  of  New  York  enjoys  not  merely  concurrent  but 
'*  exclusive  jurisdiction  "  over  all  the  waters  of  the  bay  of  New 
York  and  over  the  lands  covered  by  said  waters  to  low  water  mark 
on  the  New  Jersey  side,  it  would  seem  to  follow  that  the  state  of 
New  York  has  control  over  the  charges  to  be  made  by  corporations 
under  its  jurisdiction  with  respect  to  shipments  of  property  from 
St.  George,  Staten  Island,  to  Manhattan  Island  over  the  waters 
of  New  York  bay.  This  effectually  disposes  of  the  contention 
that  the  commission  lacks  jurisdiction  to  r^ulate  the  transporta- 
tion in  question. 

That  the  charge  is  unreasonable  is  a  proposition  that  requires 
little  argument.  It  was  not  till  1908  thai  such  charge  was  made 
at  all,  and  even  now  the  Borough  Express  Company,  as  subsidiary 
of  the  United  States  Express  Company  handling  the  business  of 
the  United  States  Express  Company  north  of  Fifty-ninth  street, 
Manhattan,  makes  no  such  charge.  The  Long  Island  Express, 
operating  over  the  whole  of  Long  Island,  makes  no  such  charge. 
Moreover,  although  the  tariff  of  the  United  States  Express  Com- 
pany authorizes  such  a  charge  in  Manhattan  south  of  Fifty-ninth 
street,  such  charge  in  point  of  fact  is  not  always  made.  It  would 
appear  that  the  charge  is  not  always  exacted  except  where  the 
check  is  carried  from  Staten  Island  to  Manhattan.  The  United 
States  Express  Company  is  the  only  express  company  operating 
between  Staten  Island  and  Manhattan  and  hence  has  no  compe- 
tition between  those  points.  Apparently,  the  company  considered 
that  the  extra  charge  might  as  well  be  imposed,  as  the  people  of 
Staten  Island  would  have  to  patronize  its  line  anyway. 

Counsel  for  the  company  argued  that  the  carrying  of  the  bag- 
gage check  was  an  entirely  separate  and  distinct  transaction  from 
the  carrying  of  the  baggage.  Apparently,  the  company  did  not 
think  so  prior  to  1908  and  does  not  always  think  so  now  so  far  as 
concerns  transactions  in  Manhattan  south  of  Fifty-ninth  street, 
and  its  subsidiary,  the  I:>orough  Express  Company,  does  not  think 
so  as  to  transactions  in  Manhattan  north  of  Fifty-ninth  street 
However  that  may  be,  it  is  clear  that  the  carrying  of  the  baggage 
check  is  not  at  all  a  separate  and  distinct  transaction  from  the 
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carrying  of  the  baggage,  but  that  the  carrying  of  the  baggage 
check  is  simply  incidental  to  the  carrying  of  the  baggage.  The 
check  is  not  billed  to  the  owner  of  tihe  baggage  but  is  simply  sent 
from  the  office  of  the  company  to  the  railroad  staiion  for  the  pur- 
pose of  enabling  the  company  to  procure  the  baggage  thai  is  to 
be  transported.  Moreover,  withoui  the  check  the  company  could 
not  get  the  baggage.  This  service  does  not  differ  in  principle 
from  the  service  performed  by  the  company  in  carrying  a  ware- 
house receipt  or  bill  of  lading  from  Staten  Island  to  Manhattan 
or  between  other  points  in  order  to  enable  it  to  procure  the  goods 
that  are  to  be  transported  by  it,  and  yet  no  charge  is  made  for 
carrying  the  warehouse  receipt  or  bill  of  lading.  The  company 
sought  to  show  that  the  carrying  of  a  baggage  check  was  hedged 
about  by  several  safeguards  peculiar  to  this  kind  of  transportation, 
but  it  appeared  that  these  safeguards  were  merely  for  the  oom- 
anys  own  protection  and  not  for  the  benefit  of  the  owner  of  the 
ba^age  at  all.  It  appeared  also  that  the  method  of  handling 
baggage  checks  now  does  not  differ  from  the  method  in  force 
prior  to  1908  when  no  charge  was  made,  and  does  not  differ  from 
that  used  by  the  company  now  with  respect  to  the  handling  of 
warehouse  receipts,  bills  of  lading  or  other  papers  entrusted  to 
the  company  for  the  purpose  of  enabling  it  to  identify  and  prcv 
cure  property  that  is  to  be  transported  by  it,  for  which  handling 
no  charge  is  made. 

That  the  charge  is  purely  an  arbitrary  one  is  shown  by  the  fact 
that,  although  there  is  a  schedule  in  which  the  minimum  charge  is 
only  fifteen  cents  and  another  schedule  in  which  the  minimum 
charge  is  only  ten  cents,  the  company  nevertheless  insists  upon 
keeping  baggage  checks  in  the  schedule  in  which  the  mimium 
charge  in  twenty-five  cents.  If  the  company,  in  carrying  baggage 
checks  from  one  of  its  offices  to  the  railroad  station,  performed  a 
real  service  for  the  owner  of  the  baggage,  it  would  seem  as  if  the 
checks  should  be  classified  in  such  a  way  as  to  go  at  the  lowest  rate 
charged  by  the  company  for  any  service.  However,  as  has  been 
pointed  out,  the  alleged  service  of  the  company  in  carrying  a 
baggage  check  from  one  of  its  offices  to  the  railroad  station  is 
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merely  incidental  to  the  service  really  performed  for  the  owner  of 
the  baggage,  namely,  the  carrying  of  the  baggage. 

For  the  reasons  stated,  I  am  of  the  opinion  that  an  order  should 
be  adopted  directing  and  requiring  the  company  to  cease  and  desist 
from  demanding  or  collecting  the  charge  complained  of  or  any 
charge  whatever  for  the  carrying  of  baggage  checks  within  the 
first  district 


In  the  Matter  of  the  Hearing  upon  the  Motion  of  the  Commission 
on  the  Question  of  Changes  and  Improvements  in  and  Addi- 
tions to  the  Equipment  of  All  Stbebt  Railboad  Cobpora- 
TioNs  and  the  Receivers  of  Street  Railroad  Corporations  Own- 
ing, Operating,  Managing  or  ("ontrolling  Any  Street  Surface 
Railroad  in  the  City  of  New  York  or  Any  Cars  Used  Thereon 
or  in  Connection  Therewith  in  the  City  of  New  York,  in  Re- 
spect  of  Folding  Steps  on  All  Closed  Surface  Cars  Operated 
in  the  City  of  New  York  and  in  Respect  of  the  Establishment 
of  a  Standard  Maximum  Height  for  All  Steps  on  the  Said 
Cars. 

Case  No.  1370. 

(Public  Service  Commission,  First  District,  February,  1918.) 

Cars  —  street  railroad  —  closed  cars  —  estabUshment  of  standard  maximum 
height  for  steps  at  fifteen  inches  —  folding  steps. 

In  view  of  the  fact  that  it  seems  unlikely  that  any  new  cars  will  be 
ordered  for  use  in  the  city  of  New  York  with  high  entering  steps  rather 
than  the  folding  steps,  no  order  need  be  made  relative  to  the  height 
of  steps  on  any  such  new  equipment:  but,  under  the  circumstances 
stated,  it  seems  advisable  to  make  an  order  requiring  the  N.  Y.  Rys.  Co. 
and  all  of  the  companies  of  the  B.  R.  T.  Co.  system,  on  or  before  January 
1,  1914,  to  reconstruct  all  of  their  closed  cars  for  passengers  so  that 
none  of  the  steps  will  be  more  than  fifteen  inches  from  the  ground,  and 
requiring  the  K.  Y.  k  Q.  Co.  Ry.  Co.,  the  N.  Y.  k  L.  I.  T.  Co.,  and  the 
L.  T.  E.  Ry.  Co.,  on  or  before  January  1,  1914,  similarly  to  reconstruct 
fifty  per  cent  of  its  closed  equipment,  and  the  remainder  of  such  closed 
equipment  or  or  before  January  1,   1915. 

The  Brooklyn  League,  the  Women's  Health  Protective  Associa- 
tion, and  other  organizations,  as  well  as  various  individuals^  filed 
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oomplaints  with  the  commission  as  to  the  height  and  type  of  steps 
provided  on  the  surface  cars  operated  by  street  railroad  com- 
panies widiin  the  city  of  New  York. 

On  Jnly  7,  1911,  an  order  was  adopted  by  the  commission 
directing  that  a  hearing  be  had  to  determine: 

(1)  Whether  the  corporationi  and  the  receivers  above  described  should 
be  ordered  to  equip  all  closed  surface  cars  operated  by  them  in  the  city 
of  New  York  with  suitable  folding  steps; 

(2)  Whether  said  corporations  and  said  receivers  should  be  ordered  to 
equip  all  closed  surface  cars  operated  by  them  in  the  city  of  New  York  with 
•teps  of  a  standard  maximum  height  to  be  prescribed  by  the  commission;  and 

(3)  Whether  any  other  changes  and  improvements  in  or  additions  to  the 
equipment  of  said  corporations,  and  said  receivers  should  be  ordered  as  neces- 
sary to  the  effective  and  safe  use  and  operation  of  steps  on  said  cars. 

On  February  28,  1913,  an  order  was  entered,  in  pursuance  of 
the  opinion  on  that  date  adopted,  in  the  following  form : 

A  resolution  having  been  duly  adopted  on  July  7,  1911,  directing  that  a 
hearing  be  had  in  respect  to  the  matters  above  mentioned,  and  notice  of  said 
hearing  having  been  duly  served  upon  all  street-railroad  corporations  and 
the  receivers  of  street-railroad  corporations  owning,  operating,  managing  or 
eoutrolling  any  street  surface  railroad  in  the  city  of  New  York,  and  said 
hearing  having  been  duly  had  before  Mr.  Commissioner  Eustis  on  July  20, 
August  14,  September  20  and  September  27,  1911,  and  December  24,  1912, 
and  among  others  Mr.  A.  G.  Peacock  appearing  as  counsel  for  the  New  York 
Railways  Company,  the  New  York  and  Queens  County  Railway  Company, 
the  New  York  and  Long  Island  Traction  Company,  and  the  Long  Island  Elec- 
tric Railway  Company,  and  Mr.  D.  A.  Marsh  appearing  as  counsel  for  the 
Brooklyn  Heights  Railroad  Company,  the  Brooklyn,  Queens  County  and 
Suburban  Railroad  Company,  South  Brooklyn  Railway  Company,  the  Nassau 
Electric  Railroad  Company  and  the  Coney  Island  and  Gravesend  Railway 
Company,  and  Mr.  Henry  H.  Whitman,  assistant  counsel  for  the  public 
•erviee  commission  for  the  ftrst  district,  attending,  it  is 

Ordered,  that  on  or  before  January  1,  1914,  said  New  York  and  Queena 
County  Railway  Company,  said  New  York  and  Long  Island  Traction  Com- 
pany and  said  Long  Island  Electric  Railway  Company  shall  so  reconstruct 
at  least  fifty  per  cent  of  the  closed  cars  to  be  operated  by  them,  that  none 
of  the  car  steps  shall  be  over  fifteen  inches  in  height,  and  that  on  or  before 
January  1,  1915,  said  last-mentioned  companies  sliall  so  reconstruct  the  rest 
of  said  closed  cars  to  be  operated  by  them  that  none  of  the  car  steps  shall 
be  over  fifteen  inches  in  height;   and  it  is  further 

Ordered,  that  on  or  before  January  1,  1914.  said  New  York  Railways  Com- 
pany, said  Brooklyn  Heights  Railroad  Company,  said  Brooklyn,  Queens 
County  and  Suburban  Railroad  Company,  said  South  Brooklyn  Railway  Com- 
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pany,  said  Nassau  Electric  Railroad  Company  and  said  Coney  Island  and 
Gravesend  Railway  Company  shall  so  reconstruct  the  closed  cars  to  be 
operated  by  them  that  none  of  the  car  steps  shall  be  over  fifteen  inches  in 
height;  and  it  is  further 

Ordered,  that  this  order  shall  take  effect  forthwith  and  shall  remain  in 
force  until  revoked  or  modified;  and  it  is  further 

Ordered,  that  within  five  days  after  service  of  a  copy  of  this  order  upon 
them  all  of  said  companies  above  mentioned  notify  the  commission  whether 
this  order  is  accepted  and  will  be  obeyed. 

The  further  facts  as  to  the  matter  appear  in  the  opinion 
adopted. 

H.  H.  Whitman,  for  the  commission. 

Greorge  D.  Yeomans  and  D,  A.  Marsh,  for  the  Brooklyn  Rapid 
Transit  Company. 

Dykman,  Oeland  &  Kuhn,  by  E.  D.  Kelly  and  Francis  L. 
Durk,  for  The  Coney  Island  &  Brooklyn  Eailroad  Company. 

James  A.  MacElhinny  and  Thomas  B.  Davis,  for  the  New 
York  &  North  Shore  Traction  Company. 

James  L.  Quackenbush  and  Arthur  H.  Masten,  for  the  re- 
ceivers of  the  Metropoitan  Street  Railway  Company. 

Arthur  M.  Johnson,  for  the  receiver  of  the  Westchester  Elec- 
tric Railroad  Company. 

Adrian  H.  Larkin,  for  the  Richmond  Light  and  Railroad  Com- 
pany, the  Staten  Island  Midland  Railway  Company  and  the 
Southfield  Beach  Railroad  Company. 

Charles  L.  Addison,  for  the  Long  Island  Railroad  Company 
and  the  Ocean  Electric  Railway  Company. 

Edward  A.  Maher,  for  the  Third  Avenue  Railroad  Company, 
the  Union  Railway  Company  of  New  York  City,  the  New  York 
City  Interborough  Railway  Company,  the  Yonkers  Railroad 
Company  and  the  Westchester  Electric  Railroad  Company. 

Brainard  ToUes,  for  the  receiver  of  the  Second  Avenue  Rail- 
road Company  in  the  City  of  New  York. 
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Chase  Mellen  and  T.  John  McKee,  for  the  Central  Park, 
North  and  East  River  Railroad  Company. 

Arthur  G.  Peacock,  for  tlie  Xew  York  and  Queens  County 
Railway  Company  and  the  New  York  and  Long  Island  Traction 
Company. 

James  S.  Fitch,  for  the  receivers  of  the  Yonkers  Railroad 
Company. 

Henry  A.  Robinson,  for  the  receivers  of  the  Third  Avenue 
Railroad  Company,  the  Dry  Dock,  East  Broadway  and  Battery 
Railroad  Company,  the  Forty-second  Street,  Manhattanville  and 
St.  Nicholas  Avenue  Railway  Company,  the  Kingsbridge  Rail- 
way Company,  the  Bronx  Traction  Company,  the  Union  Railway 
Company  of  New  York  City,  and  the  Southern  Boulevard  Rail- 
road Company. 

EusTis,  Commissioner. —  The  hearing  in  this  matter  was  taken 
up  originally  on  account  of  various  c^omplaints  having  been  re- 
ceived from  some  of  the  women's  clubs  in  regard  to  the  high  step 
necessary  in  entering  many  of  the  surface  cars.  At  the  time  the 
commission  was  having  an  inquiry  into  the  brake  used  upon  the 
street  cars,  it  was  decided  to  also  take  up  this  question  of  the 
height  of  the  steps,  and  in  July,  1911,  the  proceedings  began. 
All  of  the  surface-car  cx)mpanie8  were  notified  to  appear,  and 
did  attend  or  were  represented  by  counsel. 

The  hearing  progressed  more  in  the  nature  of  an  inquiry  as  to 
the  existing  facts  and  as  to  what  could  be  done  to  relieve  the 
same.  Mr.  Connette,  at  that  time  chief  engineer  of  transporta- 
tion for  the  commission,  testified  that  a  great  many  complaints  had 
been  made  to  his  department  on  account  of  the  height  of  the  sur- 
face-car steps,  and  that  from  actual  measurements  these  varied 
anywhere  from  twelve  to  twenty  inches.  Some  of  the  highest 
stops  were  on  the  new  P.  A.  Y.  E.  cars  of  the  then  Metropolitan 
company,  being  about  nineteen  inches  to  the  first  step,  and  Mr. 
Connette  suggested  that  the  space  between  the  ground  and  the 
body  of  the  car,  which  height  was  fixed  on  many  of  the  cars  by 
the  size  of  the  trucks,  should  be  divided  into  three  steps  —  from 
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fifteen  inches  far  the  first  step  to  about  eleven  or  eleven  and  one- 
half  inches  for  the  last  step.  During  the  investigation  the  use  of 
the  folding  step  was  inquired  into,  and  it  was  found  that  this  step 
was  used  to  a  great  extent  in  other  cities,  some  of  the  steps  being 
similar  to  tlie  folding  step  now  used  in  this  city  by  the  Third 
Avenue  Railroad  system.  It  was  considered  by  most  of  those 
interested  in  solving  the  difficulty  of  this  question  that  the  folding 
step  might  be  the  solution.  Since  the  inquiry  was  begun,  I  have 
examined  the  operation  of  these  folding  steps  in  many  other 
cities,  including  Philadelphia,  Washington,  St.  Paul,  Minneapolis 
and  Chicago,  and  found  that  they  were  very  popular  where  used 
and  made  it  much  easier  to  enter  the  car,  as  the  first  step  was 
low. 

Shortly  after  this  investigation  was  closed  in  September,  1911, 
two  of  the  large  companies  interested  in  this  question  —  the 
Brooklyn  Rapid  Transit  Company  and  the  New  York  Railways 
Company,  which  succeeded  to  the  old  Metropolitan  Street  Rail- 
way Company  —  designated  and  had  constructed  a  new  type  of 
car  called  the  stepless  car,  and  this  was  put  into  operation  some 
months  ago  and  has  been  working  very  satisfactorily  for  both 
companies.  The  Xew  York  Railways  Company,  on  the  strength 
of  the  popularity  of  its  new  stepless  car,  designated  a  double- 
decked  stepless  car,  and  has  had  that  in  use  for  several  months. 
As  a  result  of  these  two  experiments  the  companies  have  ordered 
two  consignments  of  cars  —  the  '^  B.  R.  T."  100  new  stepless 
cars  and  the  New  York  Railways  Company  175. 

It  would  seem  that  the  bringing  of  this  num.ber  of  stepless  cars 
into  operation  within  a  short  time  is  going  to  substantially  settle 
the  question  of  the  height  of  the  car  steps.  The  benefits  that  the 
public  will  derive  from  the  use  of  this  number  of  additional  step- 
less cars  will  make  it  improbable  that  any  more  new  cars  with 
high  entering  steps  will  be  used  in  this  city.  The  only  question 
that  seems  difficult  of  solution  at  the  present  time  is  what  is  best 
to  be  done  with  the  old  equipment  now  on  hand.  This  equipment 
is  in  various  stages  of  worn-out  condition  from  "  almost  new  "  to 
"  almost  all  gone,"  and,  while  it  would  not  be  desirable  to  im- 
pose a  heavy  burden  upon  the  car  companies  to  reconstruct  the 
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cars  in  order  to  lower  their  platforms  and  steps  on  a  lot  of  cars 
that  have  not  many  years  of  service  left  in  them,  it  would  not  at 
the  same  time  be  just  or  proper  to  compel  the  people  to  contin- 
ually exert  themselves  to  enter  the  better  class  of  the  cars  now  on 
hand  that  may  last  many  years.  As  the  question  of  steps  applies 
only  to  the  closed  equipment,  it  being  conceded  that  the  running- 
board  upon  the  open  cars  is  so  fixed  that  it  cannot  be  altered. 

Becently  I  have   taken  up  this  matter  informally  with  the 
various  companies,  through  their  electrical  engineers  and  equip- 
ment men,  and  the  electrical  engineer  of  the  commission,  to  ascer- 
tain the  number  of  closed  cars  in  use  by  the  companies  that  are  in 
a  good  state  of  preservation,  and  found  very  few  of  the  very  high- 
step  cars.     The  Second  Avenue  Company  appeared  to  have  no 
cars  where  the  first  step  was  higher  than  fifteen  inches,  and  all 
but  ten  of  its  cars  had  the  first  step  fourteen  inches  or  less  from 
the  ground.     All  of  the  cars  of  the  Third  Avenue  Company  and 
its  allied  lines  in  Manhattan  and  The  Bronx  operating  within  the 
city  of  New  York  now  have  the  folding  steps,  and  these  steps 
are  less  than  fifteen  inches  in  height.     The  Xew  York  Railways 
Company  has  reported  that  it  has  1,050  closed  cars  on  which  the 
first  steps  are  fifteen  inches  or  less,  and  one  lot  of  155  closed 
cars  on  which  the  first  steps  vary  from  fifteen  and  three-quarters 
to  sixteen  and  one-half  inches  in  height,  and  the  company  has  de- 
cided to  reconstruct  these  last  so  as  to  bring  the  height  of  the 
steps  to  fifteen  inches  or  less  during  the  coming  summer.     The 
Brooklyn  Bapid  Transit  Company  reported  at  first  that  at  first  it 
had  about  1,000  cars  on  which  the  first  steps  varied  from  fifteen 
and  one-quarter  to  sixteen  and  seven-eighth  inches  in  height,  but, 
after  its  equipment  departm^it  had  made  an  examination  of  all 
of  its  cars,  it  reported  that  it  found  that  these  figures  were  taken 
from  the  standard  height  of  the  step  of  a  new  car  before  being 
put  into  service,  and  the  actual  measurement  of  the  height  of  the 
first  step  on  all  of  the  present  closed  cars  now  in  use  where  the 
springs  were  set  was  fifteen  inches  or  less,  except  in  the  case  of 
fifteen  cars.     It  had  also  experimented  on  two  of  these  cars  in  it^ 
shop  as  to  the  cost  and  manner  of  making  a  change  to  bring  them 
down  to  the  required  height  of  fifteen  inches,  and  reported  that 
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the  cost  of  doing  this  work  satisfactorily  to  the  electrical  engineer 
of  the  commission  was  ninety-five  dollars  per  car,  and  that  it 
could  remodel  this  small  lot  of  fifteen  cars  before  November  first 
next,  so  that  none  of  the  steps  of  the  cars  would  be  over  fifteen 
inches  in  height. 

The  worst  condition  of  high  steps  was  found  in  the  borough  of 
Queens,  where  there  seems  to  be  three  small  companies  operating 
with  an  equipment  which  had  been  purchased  a  short  time  ago, 
on  which  the  steps  seemed  to  be  exceedingly  high.  The  New 
Yoifk  and  Queens  Company  has  fifty-nine  cars,  in  all,  with  steps 
varying  from  sixteen  to  sixteen  and  one-half  inches  in  height 
The  New  York  and  Long  Island  Traction  Company  has  twenty- 
two  cars  with  the  first  steps  varying  from  sixteen  and  one-half 
to  seventeen  and  one-half  inches.  The  Queens  County  Electric 
has  eighty-five  cars  on  which  the  height  of  the  first  step  varies 
from  fifteen  and  one-half  to  sixteen  and  one-half  inches.  The 
Long  Island  Electric  Company,  operating  in  the  borough  of 
Queens,  reported  that  all  of  its  cars  had  steps  less  than  fifteen 
inches  in  height. 

When  the  representatives  of  the  companies  in  Queens,  who  had 
care  with  the  first  steps  above  the  standard  of  fifteen  inches,  were 
asked  if  they  could  undertake  to  remodel  those  during  the  coming 
summer,  they  expressed  a  grave  doubt,  as  it  was  all  of  their  equip- 
ment, and  asked  to  be  allowed  at  least  two  years  to  bring  all  of  the 
equipment  down  to  fifteen  inches  or  less.  I  think,  under  the  cir- 
cumstances, operating  as  they  do  largely  in  country  districts,  the 
companies  should  be  granted  this  request,  and  should  be  required 
to  at  least  reconstruct  fifty  per  cent  of  their  closed  cars  during 
the  present  year  so  that  the  height  of  the  steps  shall  not  be  over 
fifteen  inches.  It  is  more  than  likely  that  some  of  their  cars  that 
are  reported  as  measuring  fifteen  and  one-half  inches  for  the 
first  step  may  be  found  to  be  down  to  fifteen  inches  or  less  as  a 
result  of  the  settling  of  the  springs  by  constant  use. 

I  would  therefore  recommend  that  an  order  be  entered  against 
the  New  York  Railways  Company  and  all  of  the  companies  of  the 
Brooklyn  Rapid  Transit  Company  system  embraced  within  this 
proceeding,  requiring  them  to  have  all  of  their  closed  cars  so  re- 
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constructed  that  none  of  the  steps  will  be  over  fifteen  inches  in 
height^  on  or  before  January  1,  1914: ;  and  that  an  order  be  en- 
tered against  the  Xew  York  and  Queens  County  Kailway  Com- 
pany, the  New  York  and  Long  Island  Traction  Company,  and 
tie  Long  Island  Electric  Railway  Company,  requiring  them  to 
have  fif^ty  per  cent  of  the  closed  equipment  reconstructed  so  that 
none  of  the  steps  will  be  over  fifteen  inches  in  height  by  the 
first  of  January,  1914,  and  to  have  the  balance  of  their  closed 
equipment  reconstructed  so  that  none  of  the  steps  on  the  cars  will 
be  over  fifteen  inches  in  height  on  or  before  the  1st  day  of  Janu- 
ary, 1915, 


In  the  Matter  of  the  Application  of  the  Long  Acre  Electric 
Light  &  Power  Company  for  an  Order  Permitting  and  Ap- 
proving the  Construction  of  an  Electric  Plant,  and  Authorizing 
the  Issuance  of  Certain  Stocks  and  Bonds. 

Case  No.  1624. 

(Public  Service  Commission,  First  District,  March,  1913.) 

Certificate  of  penniseioii  and  approval  —  construction  of  electric  plant  — 
possession  of  a  "present  and  absolute  right  to  construct." 

Practice  and  procedure  before  the  commission  —  admissibility  of  evidence  — 
application  for  permission  to  **  begin  construction  **  —  evidence  of  **  public 
cosTenience  and  necessity." 

Certificate  of  permission  and  approval  —  construction  of  an  electric  plant  in 
the  city  of  New  York  —  certificate  granted  —  Public  Service  Commissions 
Law,  §  68. 

Issuance  of  stock  and  bonds  — amount  of  securities  issuable  —  acquisition 
of  property  and  construction,  completion  or  extension  of  plant  —  appli- 
cation for  authority  to  issue  —  previous  order  denying  application  abro- 
gated. 

Re-hearing  before  commission  —  application  by  "interested  party "— condi- 
tions warranting  re-hearing  —  showing  held  insufficient. 

The  commission  is  now  of  the  opinion  that  tho  L.  A.  E.  L.  k  P.  Go. 
has  a  present  and  absolute  right  to  construct  an  electric  plant  in  the 
city  of  New  York. 

The  objection  raised  on  the  hearings  in  Case  Ko.  1624  by  the  counsel 
for  the  L.  A.  E.  L.  k  P.  Co.  to  the  introduction  by  the  counsel  for 
the  N.  Y.  £.  Co.,  an  objector  to  the  granting  of  the  petition  of  the 
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L.  A.  E.  L.  k  P.  Co.  therein  for  a  certificate  of  permission  and  approval 
to  "  begin  construction "  of  its  electric  plant,  of  certain  evidence  in 
regard  to  the  convenience  and  necessity  of  the  construction  by  the 
petitioner  of  an  electric  plant,  should  be  sustained. 

The  construction  of  an  electric  plant  in  the  city  of  New  York  by  the 
L.  A.  £.  L.  L  P.  Co.,  under  Public  Service  Commissions  Law,  section  68, 
should  be  permitted  and  approved  by  the  commission. 

The  L.  A.  £.  L.  k  P.  Co.  should  be  authorized  to  issue  $2,000,000  of 
its  common  stock  and  $4,000,000  of  its  bonds  for  the  purposes,  and  upon 
the  terms  and  conditions,  specified  in  the  order  entered  in  Case  No.  1624. 
The  order  entered  by  the  commission  in  Case  No.  797,  on  June  26,  1908, 
denying  an  application,  verified  February  1,  1908,  by  the  L.  A.  £.  L.  & 
P.  Co.,  for  authority  to  issue  certain  stocks  and  bonds,  should  be  abro- 
gated, vacated,  and  set  aside,  by  an  order  entered  in  Case  No.   1624. 

Sufficient  reasons  for  granting  the  petition  of  the  N.  Y.  £.  Co.  for  a 
rehearing,  in  Case  No.  1624  in  respect  to  the  matters  determined  in 
and  by  the  order  of  March  5,  1913,  in  that  case,  have  not  been  made  to 
appear. 

The  Long  Acre  Electric  Light  and  Power  Company,  on  January 
21,  1913,  filed  with  the  commission  a  petition,  verified  on  that 
date.  This  petition  bore  the  "  case  number  "  (No.  797)  of  a  pro- 
ceeding in  which  a  prior  application  of  the  Long  Acre  Electric 
Light  and  Power  Company  had  been  considered  and  passed  upon 
by  the  commission.  The  petition  bore  the  title  of  Case  No.  797, 
as  follows : 

In  the  Matter  of  the  Application  of  the  Long  Acre  Elctric  Light  k  Powei 
Company  for  Authority  to  Issue  Stock  and  Bonds. 

The  commission  decided,  however,  to  give  a  new  "  case  number  " 
to  the  proceedings  had  in  consequence  of  the  petition  of  January 
21,  1913.  The  proceedings  had  in  consequence  of  this  petition 
were  accordingly  entitled  in  Case  No.  1624. 

The  order  or  resolution  for  hearing,  entered  by  the  commission 
on  January  24,  1913,  under  the  "  case  number  "  of  "  Case  No. 
1624,''  was,  in  full,  as  follows: 

The  Long  Acre  Electric  Light  and  Power  Company  having  made  applica* 
tion  to  this  commission  by  petition  verified  January  21,  1913,  pursuant  to 
sections  68  and  69  of  the  Public  Service  Commissions  Law,  for  an  order  of 
this  commission  permitting  and  approving  the  construction  by  said  company 
of  an  electric  plant,  and  authorizing  the  issuance  by  said  company  of  stocks 
and  bonds  in  the  amounts,  for  the  purposes,  and  subject  to  the  conditions, 
s])ecifipd  in  and  by  an  order  of  this  commission  dated  July  2S,  1911,  the 
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amount  of  said  stock  being  two  million  dollarB   ($2,000,000)    par  value  and 
the  amount  of  said  bonds  being  four  million  dollars   ($4,000,000)    par  value. 

Resolved,  that  a  hearing  be  had  by  and  before  the  commission  upon  the 
said  application  on  the  2»th  day  of  January,  1913,  at  two-thirty  o'clock  in 
the  afternoon,  or  at  any  time  or  times  to  which  the  same  may  be  adjourned, 
at  the  rooms  of  the  commission,  No.  154  Nassau  street,  borough  of  Manhat- 
tan, city  of  New  York. 

Further  Resolved,  that  notice  of  the  time,  place  and  purpose  of  said  hear- 
ing in  the  form  hereto  annexed  be  published  by  said  company  in  the  following 
newspapers  and  at  the  following  times,  to  wit:  In  the  New  York  American 
and  the  New  York  Tribune,  both  publishod  in  the  city  of  New  York,  on  at 
least  three  separate  days  prior  to  the  date  fixed  for  said  hearing,  and  proof 
of  such  publication  be  filed  with  the  secretary  of  this  commission  on  or  prior 
to  the  date  set  for  said  hearing. 

Notice  is  hereby  given  that  the  application  of  the  Long  Acre  Electric 
Light  and  Power  Company  for  an  order  of  the  public  service  commission 
for  the  first  district  permitting  and  approving  the  construction  of  an  electric 
plant  and  authorizing  the  issuance  of  two  million  dollars  ($2,000,000)  par 
value  of  capital  stock  and  four  million  dollars  ($4,000,000)  par  value  of 
bonds,  pursuant  to  the  provisions  of  sections  68  and  69  of  the  Public  Service 
Commissions  Law,  will  be  heard  by  said  commission  at  its  office.  No.  154 
Nassau  street,  borough  of  Manhattan,  New  York  city,  on  the  20th  day  of 
January,  1913,  at  two-thirty  o'clock  in  the  afternoon. 

This  resolution  for  hearing  was  entitled  as  follows: 

In  the  Matter  of  the  Application  of  the  Long  Acre  Electric  Light  and 
Power  Company  for  an  Order  Permitting  and  Approving  the  Construction 
of  an  Electric  Plant  and  Authorizing  the  Issuance  of  Certain  Stocks  and 
Bonds. 

This  has  been  the  formal  ^^  title "  of  the  proceedings  had  in 
Case  No.  1624. 

In  instituting  the  proceeding  known  as  Case  No.  797,  the  Long 
Acre  Electric  Light  and  Power  Company,  had,  on  February  1, 
1908,  filed  with  the  commission  its  petition  for  authority  to  issue 
certain  stocks  and  bonds.  This  application  was,  by  an  opinion 
adopted  and  an  order  entered  on  June  26,  1908,  denied  by  the 
conmiission.  This  action  of  the  commission  was  judicially  re- 
viewed in  pursuance  of  a  writ  of  certiorari  obtained  by  the  appli- 
cant, and  the  order  of  June  26,  1908,  was  reversed  by  the  Appel- 
late Division  of  the  Supreme  Court  for  the  First  Department  on 
April  22,  1910.  People  ex  rel.  Long  Acre  Electric  Light  &  Power 
Co.  V.  Public  Service  Commission  for  the  First  District,  137  App. 
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Div.  810.  An  appeal  attempted  to  be  taken  by  the  commission  to 
the  Court  of  Appeals  was  dismissed  therein  on  procedural  grounds. 
199  K  Y.  254. 

On  July  28,  1911,  the  commission  entered  an  order  and  adopted 
an  opinion,  in  Case  Ko.  797,  granting  to  the  Long  Acre  Electric 
Light  and  Power  Company  authority  to  issue  certain  stocks  and 
bonds. 

The  second  determination  of  the  commission  in  Case  No.  797 
was  therefore  subjected  to  judicial  review,  pursuant  to  a  writ  of 
certiorari  obtained  by  the  New  York  Edison  Company.  On  July 
22,  1912,  the  Appellate  Division  of  the  Supreme  Court  for  the 
First  Department  affirmed  the  order  of  July  28, 1911,  in  Case  No. 
797.  People  ex  rel.  New  York  Edison  Co.  v.  Public  Service  Com- 
mission for  the  First  District,  151  App.  Div.  832.  On  December 
31,  1912,  the  Court  of  Appeals  handed  down  a  decision  reversing 
both  the  previous  orders  of  the  Appellate  Division  and  also  the 
commission's  order  of  July  28,  1911.    207  N.  Y.  86. 

The  various  legal  questions  presented  for  consideration  in  Case 
No.  1624  were  argued  orally  before  the  commission  at  hearings 
held  on  January  29,  January  31,  February  3,  February  6,  Feb- 
ruary 6,  February  7,  and  February  8,  1913. 

On  March  5,  1913,  the  commission  entered  an  order,  prepared 
by  its  counsel,  granting  the  application  of  the  Long  Acre  Electric 
Light  and  Power  Company. 

Chairman  McCall  and  Commissioners  Cram  and  Williams  voted 
for  the  entry  of  the  order  of  March  5,  1913,  and  Commissioners 
Maltbie  and  Eustis  voted  in  opposition  thereto. 

No  opinion  was  filed  by  any  member  of  the  commission  who 
voted  for  the  entry  of  the  order  of  March  5,  1913.  Commissioner 
Maltbie  filed  on  opinion  in  dissent  from  the  entry  of  the  order  of 
March  5,  1913,  and  from  the  ruling  of  the  commission  excluding 
certain  evidence,  as  hereinbefore  set  out.  Commissioner  Eustis 
concurred  in  the  opinion  filed  by  Commissioner  Maltbie. 

The  order  entered  by  the  commission  in  Case  No.  1624,  on 
March  5,  1913,  granting  the  application  of  the  Long  Acre  Electric 
Light  and  Power  Company,  was,  in  full,  as  follows : 
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Section  1.  Application  having  been  made  to  the  public  service  commission 
for  the  first  district  by  the  Long  Acre  Electric  Light  and  Power  Company 
under  provisions  of  the  Public  Service  Commissions  Law  for  an  order  of  the 
commission  permitting  and  approving  the  construction  by  said  company 
of  an  electric  plant  in  the  city  of  New  York,  and  a  hearing  having  been 
duly  held  upon  said  application  before  the  commission;  and  it  being  now 
the  opinion  of  the  commission  that  said  Long  Acre  Electric  Light  and  Power 
Company  has  the  present  and  absolute  right  to  construct  an  electric  plant 
in  the  city  of  New  York: 

Section  2.  It  is  ordered,  that  the  construction  of  an  electric  plant  in  the 
city  of  New  York  by  the  Long  Acre  Electric  Light  and  Power  Company  be 
and  the  same  hereby  is  permitted  and  approved. 

Section  3.  And,  application  having  been  made  to  the  commission  by  said 
company  under  provisionn  of  the  Public  Service  Commissions  I-«aw  for  the 
consent  of  the  commission  to  the  issuance  by  said  company  of  common 
capital  stock  to  the  amount  of  two  million  dollars  ($2,0Q0,000),  par  value; 
and  a  hearing  having  been  duly  had  upon  said  application  before  the  com- 
mission; and  it  appearing  to  the  commission  that  the  authorized  capital 
stock  of  the  said  Long  Acre  Electric  Light  and  Power  Company  has  been 
duly  increased  from  fifty  thousand  dollars  ($50,000)  to  two  million  five 
hundred  thousand  dollars  ($2,500,000)  of  which  fifty  thousand  dollars 
($50,000),  par  value,  have  been  issued  and  are  outstanding;  and  it  being 
now  the  opinion  of  the  commission: 

(1)  That  the  money  to  be  procured  by  a  further  issue  of  stock  is  reason- 
ably required  for  the  acquisition  of  property  and  the  construction,  comple- 
tion, extension  or  improvement  of  its  plant  or  distributing  system,  and  par- 
ticularly for  the  purposes  which  are  hereinafter  stated  in  this  order,  and 

(2)  That  said  purposes  are  not  in  whole  or  in  part  reasonably  chargeable 
to  operating  expenses  or  to  income; 

Section  4.  It  is  ordered,  that  the  Long  Acre  Electric  Light  and  Power 
Company  be  and  hereby  is  authorized  to  issue  its  common  stock  to  the 
amount  of  two  million  dollars  ($2,000,000),  par  value;  that  all  the  stock 
hereby  authorized  shall  be  common  stock  of  said  company  to  be  issued  for 
money,  with  the  same  rights  and  privileges  as  its  stock  now  existing  and 
outstanding  and  with  no  other  or  different  rights  or  privileges;  and  that 
the  proceeds  thereof  shall  be  applied  only  to  the  following  purposes,  that  is 
to  say: 

For  the  acquisition  of  property  and  the  construction,  completion,  extension 
or  improvement  of  its  plant  or  distributing  system,  $2,000,000. 

Section  5.  And  application  having  been  made  to  the  commission  by  said 
company  under  provisions  of  the  Public  Service  Commissions  Law  for  the 
consent  of  the  commission  to  the  execution  and  issuance  by  said  company  of 
a  mortgage  to  the  Empire  Trust  Company,  as  trustee;  and  a  hearing  having 
been  duly  held  upon  said  application  before  the  commission;  and  it  appearing 
to  the  commission  that  the  owners  of  capital  stock  of  said  Long  Acre  Electric 
Light  and  Power  Company  to  an  amount  equal  to  that  required  by  the  statute 
have  consented  to  the  issuance  of  said  mortgage; 
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Section  6.  It  is  ordered,  that  the  public  service  commission  for  the  first 
district  does  hereby  consent  to  the  issuance  and  execution  by  said  .Long 
Acre  Electric  Light  and  Power  Company  unto  said  Empire  Trust  Company, 
as  trustee,  of  a  first  mortgage,  said  mortgage  to  be  dated  as  of  the  first  day 
of  July,  1911,  to  secure  an  issue  of  fifty  million  dollars  ($50,000,000)  of  bonds 
of  said  Long  Acre  Electric  Light  and  Power  Company,  said  bonds  to  be 
dated  as  of  the  first  day  of  July,  1911,  and  to  be  payable  on  the  first  day  of 
July,  1961,  redeemable  at  one  hundred  and  five  (105)  per  cent  of  the  par 
value  thereof  and  accrued  interest,  and  the  said  bonds  to  bear  interest  at 
five  (5)  per  cent  per  annum,  payable  semi-annually  upon  the  terms  and 
conditions  in  said  mortgage  set  forth  and  contained.  The  form  of  such 
mortgage  submitted  by  said  Long  Acre  Electric  and  Power  Company  to  the 
commission  is  hereby  approved  and  ordered  filed  and  properly  identified  by 
reference  thereon  to  the  resolution  under  authority  of  which  this  order  is 
issued.  Said  company,  however,  shall  have  no  right  or  authority  to  issue 
any  bonds  pursuant  to  the  terms  of  said  mortgage  except  as  hereafter  author- 
ized by  the  commission. 

Section  7.  And  application  having  been  made  to  the  commission  by 
said  company  under  provisions  of  the  Public  Service  Commissions  Law  for 
the  consent  of  the  commission  to  the  issuance  by  said  company  of  bonds  to 
the  amount  of  four  million  dollars  ($4,000,000),  face  value,  said  bonds  to 
be  payable  on  the  first  day  of  July,  1961,  and  to  bear  interest  at  five  (5) 
per  cent  per  annum,  payable  semi-annually  and  secured  by  a  first  mortgage 
upon  all  the  property  of  the  company;  and  a  hearing  having  been  duly  held 
upon  said  application  before  the  commission;  and  it  being  now  the  opinion 
of  the  commission: 

(1)  That  the  money  to  be  procured  by  the  issue  of  said  bonds  of  the  said 
Long  Acre  Electric  Light  and  Power  Company  to  the  amount  of  four 
million  dollars  ($4,000,000),  face  value,  payable  at  a  period  of  more  than 
twelve  months  after  the  date  thereof,  is  necessary  to  and  reasonably  required 
by  said  company  for  the  acquisition  of  property,  and  the  construction,  com- 
pletion, extension,  or  improvement  of  its  plant  or  distributing  system,  the 
improvement  of  its  service,  or  the  discharge  or  its  lawful  refunding  of  its 
obligations,  and  particularly  for  the  purposes  which  are  hereinafter  stated 
in  this  order;  and 

(2)  That,  except  as  to  the  following  specified  amounts  of  said  bonds 
authorized  to  be  issued  hereunder  to  procure  money  for  the  purposes  follow- 
ing, to  wit:  $400,000,  or  so  much  thereof  as  may  be  necessary,  to  pay 
expenses  of  sale  and  make  up  discount;  $200,000,  or  so  much  thereof  aa  in 
the  opinion  of  the  commission  may  be  necessary,  to  discharge  or  refund 
obligations  of  the  company  not  properly  chargeable  to  capital,  said  purposes 
are  not  in  whole  or  in  part  reasonably  chargeable  to  operating  expenses  or 
to  income; 

Section  8.  It  is  ordered,  that  the  public  service  commission  for  the  firat 
diatrict  does  hereby  authorize  the  issue  by  the  said  Long  Acre  Electric 
Light  and  Power  Company  of  four  million  dollars  ($4,000,000)  face  value 
of  principal  of  bonds  of  said  company,  maturing  the  first  day  of  July,  1961, 
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redeemable  At  one  hundred  and  five  (106)  per  cent  of  the  par  or  face  value 
thereof  besides  accrued  interest  and  to  bear  interest  at  five  (5)  per  cent  per 
annum,  payable  semi-annually,  under  and  in  pursuance  of  the  terms  of  the 
mortgage  hereby  approved  to  be  made  and  executed  by  the  said  Long  Acre 
Electric  Light  and  Power  Company  to  the  Empire  Trust  Company,  as 
trustee. 

Section  9.  It  is  ordered,  that  said  issue  of  bonds  is  authorized  upon  the 
conditions  following  and  not  otherwise,  to  wit: 

First.  No  bonds  hereby  authorized  are  to  be  issued  unless  and  until  tlie 
existing  mortgage  made  by  Long  Acre  Electric  Light  and  Power  Company  to 
Metropolitan  Trust  Company  of  the  city  of  New  York,  dated  October  16, 
1906,  recorded  in  the  office  of  the  register  of  the  county  of  New  York, 
February  20,  1907,  to  secure  one  million  dollars  ($1,000,000)  of  first-mortgage 
four  per  cent  gold  bonds  payable  October  16,  1956,  shall  have  been  either 
canceled  of  record,  or  duly  subordinated  to  the  mortgage  hereby  authorized. 
The  bonds  of  the  Long  Acre  Electric  Light  and  Power  Company  now  in  its 
liands,  unissued,  to  the  amount  of  four  hundred  thousand  dollars  ($400,000) 
and  the  coupons  thereto  appertaining,  and  its  bonds  to  the  amount  of  one 
hundred  thxieand  dollars  ($100,000),  and  the  coupons  thereto  appertaining, 
issued  to  and  now  held  by  third  parties  as  collateral  shall  be  canceled  and 
destroyed  before  any  bonds  are  issued  under  the  mortgage  hereby  authorized. 

When,  and  only  when,  one  million  dollars  ($1,000,000)  of  new  stock  shall 
have  been  subscribed  and  fully  paid  for  two  million  dollars  ($2,000,000)  of 
the  bonds  hereby  authorized  may  be  issued;  and  when,  and  only  when,  an 
additional  million  dollars  ($1,000,000)  of  new  stock  shall  have  been  sub- 
scribed and  fully  paid  for,  making  in  all  two  million  dollars  ($2,000,000) 
of  new  stock,  two  million  dollars  ($2,000,000)  more  of  the  bonds  hereby 
authorized,  making  in  all  four  million  dollars  ($4,000,000)  of  such  bonds, 
may  be  issued. 

Second.  That  the  said  Long  Acre  Electric  Light  and  Power  Company  shall 
sell  the  said  bonds  hereby  authorized  so  as  to  net  the  said  company  not 
less  than  ninety  (90)  per  cent  of  the  par  value  of  the  principal  thereof 
besides  interest  accrued  thereon,  and  that  the  proceeds  thereof  shall  be 
applied  only  to  the  following  purposes,  that  is  to  say: 

(1)  For  the  acquisition  of  property  and  for  the  construction, 
completion,  extension  or  improvement  of  its  plant  or  dis- 
tributing system,  not  exceeding  the  sum  of $3,400,000 

(2)  For  discharge  or  refunding  of  obligations  of  the  company, 

not  exceeding  the  sum  of 200,000 

(3)  For  expenses  of  sale  of  bonds  hereby  authorized  and  to 
make  up  the  discount  or  deficiency,  if  any,  in  the  amount 
realized  from,  the  sale  to  net  not  less  than  ninety  (90)  per 
cent  of  par  of  the  bonds  sold  for  the  purposes  herein  specified 
to  be  applied  piH)  rata  for  such  purposes,  not  exceeding  the 

sum    of    400,000 

$4,000,000 
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Third.  That  no  bonds  authorized  hereunder  shall  be  sold  by  the  company 
for  less  than  ninety  (90)  per  cent  of  par  with  interest  accrued  thereon, 
unless  the  same  shall  be  first  offered  to  public  subscription  as  herein  pro- 
vided. Whenever  the  company  shall  desire  to  sell  bonds  issued  hereunder, 
except  for  not  less  than  ninety  (90)  per  cent  of  par  and  accrued  interest, 
the  treasurer  of  the  company  shall  invite  proposals  for  the  purchase  of 
such  bonds  by  public  advertisement  for  not  less  than  once  a  week  for  four 
successive  weeks  in  at  least  four  daily  newspapers  published  in  the  city  of 
New  York,  and  shall  award  the  same  to  the  highest  bidder  or  bidders  there- 
for. The  said  proposals  shall  only  be  publicly  opened  by  the  treasurer  of 
the  company  and  in  the  presence  of  the  public  service  commissioners  for 
the  first  district,  or  such  of  them  as  shall  attend  at  the  time  and  place 
specified  in  such  public  advertisement.  It  shall  be  a  condition  of  said  sal« 
(and  the  advertisement  callings;  for  proposals  therefor  shall  so  declare)  that 
any  bidder  may  bid  for  all  or  none  of  said  bonds  at  one  price,  or  for  all 
or  any  portion  at  one  price,  or  for  portions  at  different  prices,  and  any 
bidder  who  shall  bid  for  a  portion  of  said  bonds  may  be  required  to  accept 
a  part  of  the  portion  bid  for  by  him  at  the  same  rate  as  may  be  specified 
in  his  bid,  and  any  bid  which  conflicts  with  this  condition  may  be  rejected; 
and  if  the  board  of  directors  deem  it  to  be  in  the  interest  of  this  company 
so  to  do,  they  may  award  the  bonds  to  the  bidder  offering  the  highest  price 
for  all  or  a  number  of  the  said  bonds,  and  provided  also  that  if  the  board 
of  directors  deem  it  to  be  in  the  interest  of  the  company  they  may  reject 
all  bids.  The  board  of  directors  may  prescribe  such  other  conditions  incident 
to  and  providing  for  the  proposal  for  the  purchase  of  bonds  as  it  may  see  fit. 

Fourth,  That  all  discounts,  commissions  and  expenses  in  connection  with 
the  approval,  isuance  and  sale  of  the  said  bonds  authorized  to  be  issued 
under  thib  order  not  to  exceed  four  Imndred  thousand  dollars  ($400,000) 
shall  be  amortized  out  of  the  income  of  the  company  before  the  first  day  of 
July,  1961,  by  the  payment  of  an  annual  installment^  so  long  as  may  be 
necessary,  of  an  amount  not  less  than  eight-tenths  (8/10)  of  one  (1)  per 
cent  of  such  discounts,  commissions  and  expenses,  such  annual  installment 
to  begin  in  1916,  to  be  paid  into  and  to  become  a  part  of  the  sinking  fund 
provided  for  in  the  mortgage  hereby  authorized. 

Fifth,  That  said  company  shall  keep  separate,  true  and  accurate  accounts 
showing  the  receipt  and  application  in  detail  of  the  proceeds  of  the  sale  or 
disposal  of  the  stock  and  bonds  hereby  authorized  to  be  issued,  and  on  or 
before  the  tenth  day  of  each  month  the  company  shall  make  verified  reports 
to  the  commission  stating  the  sale  or  sales  of  said  stock  and  bonds  during 
the  previous  month,  the  terms  and  conditions  of  sale,  the  moneys  realized 
therefrom,  and  the  use  and  application  of  such  moneys;  and  said  accounts, 
vouchers  and  records  shall  be  open  to  audit,  and  may  be  audited,  from  time 
to  time  by  accountants  and  examiners  designated  for  such  purpose  by  the 
commission. 

Sixth.  That  none  of  the  proceeds  of  the  aforementioned  stock  or  bonds 
hereby  authorized  for  the  purposes  specified  in  paragraph  second  of  section 
9  of  this  order,  other  than  the  receipts  on  account  of  accrued  interest,  shall 
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be  expended  by  the  said  compaiiy  for  the  purposes  specified  therein  until  a 
properly  itemized  bill  for  each  proposed  expenditure  shall  have  been  sub- 
mitted to  the  commission  by  the  company  with  the  certificate  of  one  of  its 
ofliccrs  that  such  expenditure  represents  a  real  increase  in  its  fixed  capital 
as  defined  in  the  accounting  rules  of  the  commission,  and  not  a  replacement 
of  any  part  of  such  fixed  capital  or  a  substitution  for  wasted  capital  or 
othor  loss  properly  chargeable  to  income,  and  until  such  bill  shall  have  been 
approved  by  the  commission. 

Seventh.  That  the  authority  hereby  given  to  issue  such  stock  or  bonds 
shall  apply  only  to  stock  or  bonds  issued  by  the  said  company  on  or  before 
the  30th  day  of  June,  1913. 

Fighth.  That  a  duplicate  original  of  the  mortgage  consented  to  and  author- 
ized as  aforesaid  upon  execution  thereof  be  filed  by  the  petitioner  with  the 
rccretary  of  this  commission. 

Ninth.  That  this  order  take  effect  on  the  5th  day  of  March,  1913,  and, 
except  as  provided  in  parsgraph  seventh  of  section  9  limiting  the  duration 
of  the  authority  to  issue  such  stock  and  bonds  herein  granted,  continue  in 
force  until  otherwise  ordered  by  the  commission,  and  that  within  ten  days 
after  service  upon  it  of  a  copy  of  this  order  said  company  notify  the  com- 
mission whether  the  terms  of  this  order  are  accepted  and  will  be  obeyed. 

Section  10.  That  the  order  of  this  commission  adopted  on  the  2^h  day 
of  June,  1908,  denying  the  application  of  the  Long  Acre  Electric  Laght  and 
Power  Company  for  authority  to  issue  stock  and  bonds,  and  the  order  of 
this  commission  adopted  on  the  23d  day  of  October,  1908,  made  after  re- 
hearing, confirming  the  original  order  of  the  26th  day  of  June,  1908,  be 
and  the  same  hereby  are  in  all  things  abrogated,  vacated  and  set  aside. 

The  New  York  Edison  Company,  ^^  as  an  interested  party,"  noti- 
fied the  commission  on  March  6,  1913,  that  the  terms  of  the  order 
of  !March  5,  1913,  were  not  accepted  and  would  not  he  obeyed. 

A  petition  filed  by  the  New  York  Edison  Company,  verified  on 
March  6, 1913,  asking  for  a  rehearing  as  to  the  matters  determined 
by  the  order  of  March  5,  1913. 

The  order  entered  by  the  commission  in  Case  No.  1624,  on 
March  11,  1913,  denying  the  application  of  the  New  York  Edison 
Company  for  a  rehearing  as  to  the  matters  determined  in  and  by 
the  order  of  March  5,  1913,  was  as  follows: 

Application  having  been  made  to  this  commission  by  the  Kew  York  Edison 
Company  by  petition  verified  March  6,  1913,  for  a  re-hearing  in  respect  to 
the  matters  determined  in  and  by  an  order  of  the  commission  adopted 
March  5,  1913,  granting  the  application  of  the  Long  Acre  Electric  Light 
and  Power  Company,  for  an  order  permitting  and  approving  the  construction 
of  an  electric  plant  and  authorizing  the  issuance  of  certain  stocks  and 
bonds;  and  sufficient  reason  for  such  re-hearing  not  having  been  made  to 
tppear,  it  is 
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Ordered,  that  said  application  for  a  re-hearing  be  and  the  same  hereby 
is  denied. 

The  order  denying  the  application  of  the  New  York  Edison 
Company  for  a  re-hearing  received  the  affirmative  votes  of  Chair- 
man McCall  and  Commissioners  Williams  and  Eustis.  Commis- 
sioner Maltbie  voted  in  opposition  thereto. 

On  March  17,  1913,  the  New  York  Edison  Company  obtained 
in  the  Supreme  Court  for  New  York  county,  a  writ  of  certiorari  to 
review  the  determination  of  the  commission  in  Case  No.  1624. 

Harrj"^  M.  Chamberlain,  for  the  commission. 

Graham  &  L'Amoreau,  by  Martin  W.  Littleton,  Graham  Sum- 
ner, and  Robert  Earl  Coulson,  of  counsel,  for  the  Long  Acre  Elec- 
tric Light  and  Power  Company. 

Beardsley,  Hemmens  &  Taylor,  by  Henry  J.  Hemmens,  John 
A.  Garver,  and  Morgan  J.  O'Brien,  for  the  New  York  Edison 
Company,  in  opposition  to  the  application. 

Frederick  H.  de  Berard,  for  the  Merchants'  Association  of  New 
York,  in  opposition  to  the  application. 

Maltbie,  Commissioner  (Dissenting). —  I  am  unable  to  ac- 
quiesce in  the  determination  of  a  majority  of  the  commission  that 
the  Long  Acre  Electric  Light  and  Power  Company  is  entitled  to 
receive,  at  the  hands  of  this  commission,  a  certificate  of  permission 
and  approval  for  "  the  construction  of  an  electric  plant  in  the  city 
of  New  York."  I  do  not  believe  that,  under  the  decisions  of  the 
courts  and  the  approved  principles  of  legislative  policy  hitherto 
regarded  as  binding  upon  us,  this  commission  had,  on  the  date  the 
order  under  consideration  was  entered,  the  power  to  grant  such 
a  certificate  to  the  applicant  or  evidence  before  it  to  sustain  such 
a  grant.  For  this,  and  for  the  further  reason  that  I  consider  that 
the  franchise  of  the  Long  Acre  company  comes  within  the  class  of 
"  franchises  heretofore  granted,  but  not  heretofore  actually  exer- 
cised, or  the  exercise  of  which  shall  have  been  suspended  for  more 
than  one  year,"  I  cannot  vote  with  the  majority  for  the  authoriza- 
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tion  of  the  issuance  of  any  securities  by  the  applicant.  It  has  at 
all  times  been  my  view  that  the  commission  is  without  power  to 
authorize  the  Long  Acre  company  to  issue  securities  until  it  has 
granted  to  that  company  a  valid  certificate  of  permission  to  "  b^in 
construction  '^  of  its  plant,  and  also  a  certificate  of  permission  and 
approval  of  the  exercise  of  the  rights  stated  in  its  franchise.  The 
conmiission  now  has  made  no  valid  or  effectual  grant  of  the  former, 
and  has  made  no  pretence  of  granting  the  latter.  The  order 
adopted  by  the  majority  recites  that  it  is  *'  now  the  opinion  of  the 
conmiission  that  said  Long  Acre  Electric  Light  and  Power  Com- 
pany has  the  present  and  absolute  right  to  construct  an  electric 
plant  in  the  city  of  Kew  York."  For  this  reversal  of  every  con- 
clusion which  this  commission  has  hitherto  reached  upon  that  prop- 
osition, I  submit  that  there  are  no  facts  and  no  state  of  the  record 
before  the  commission  enabling  it  to  make  such  a  reversal  proper  in 
point  of  policy  or  effectual  in  point  of  law. 

The  present  proceeding  (Case  No.  1024)  concerns  an  appli- 
cation made  by  the  Long  Acre  Electric  Light  and  Power  (Com- 
pany under  date  of  January  21,  1913,  pursuant  to  the  provisions 
of  sections  68  and  69  of  the  Public  Service  Commissions  Law. 
Upon  the  same  day  that  the  application  was  filed  (January  24, 
1913),  the  commission  entered  an  order  for  a  hearing  describing 
the  application  as  a 

petition  verified  January  21,  1013,  pursuant  to  sectionB  6S  and  69  of  the 
Public  Service  CommisaionB  Law,  for  an  order  of  this  commiRHion  permitting 
and  approving  the  construction  by  said  company  of  an  electric  plant  and 
authorizing  the  inftuance  by  Haid  company  of  stocks  and  bonds. 

Upon  the  hearings,  the  c<immission  at  first  decided  to  receive 
certain  evidence  offered  by  the  >^'ew  York  Edison  Company, 
and  this  ruling  was  made  a  matter  of  record.  This  ruling  was 
thereafter  reversed  by  a  vote  of  three  to  two,  and,  as  the  rejec- 
tion of  the  preferred  testimony  was  evidenty  deemed  by  the 
majority  to  leave  no  issues  in  the  case  upon  which  testimony 
need  be  presented,  an  order  was  entered  in  Case  No.  1624  on 
March  5,  1918,  granting  the  application  of  January  21,  1913. 
It  is  from  the  entry  of  this  order  and  from  the  last  ruling,  that 

I  dissent. 

Vol.  hi  —  3 
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History  of  Previous  Application 

In  order  to  understand  the  status  of  Case  ^o.  1624  and  the 
determination  which  has  been  reached  by  the  commission  therein, 
it  is  important  to  review  brietiy  the  history  of  a  previous  applica- 
tion by  the  Long  Acre  company  (Case  No.  797),  verified  Febru- 
ary 1,  1908,  for  autiiority  to  issue  stocks  and  bonds,  which  ap- 
plication was,  on  June  2(5,  1908,  denied  by  the  unanimous  vote 
of  the  commission  as  at  that  time  constituted,  such  unanimous 
denial  being  recently  sustained  by  the  Court  of  Appeals. 

The  Long  Acre  Electric  Light  and  Power  Company  was  incor- 
porated on  April  23,  1903,  pursuant  to  the  provisions  of  article  6 
of  the  Transportation  Corporations  Law.  It  was  not  the  original 
grantee  of  the  franchise  under  which  it  seeks  to  conduct  the  busi- 
ness of  supplying  current  in  the  city  of  New  York.  On  the 
contrary,  it  did  not  have  any  franchise  until  March  22,  1906, 
when  it  acquired  the  so-called  '^American  '^  franchise.  This  fran- 
chise had  originally  been  granted  by  the  municipal  authorities  of 
the  city  of  New  York,  on  ilay  31,  1887,  to  the  American  Elec- 
tric Manufacturing  Company.  The  franchise  in  meager  phrase- 
ology authorized  the  grantee  (and  the  specific  thing  which  the 
franchise  authorizes  the  Long  Acre  company  to  do  should  be  kept 
in  mind)  "  to  locate  and  erect  poles  and  hang  wires  and  fixtures 
thereon,  and  to  place,  construct  and  use  wires,  conduits  and  con- 
ductors for  electrical  purposes  in  the  city  of  New  York,  in,  over 
and  under  the  streets,  avenues,  wharves,  piers  and  parJcs  therein^ 
or  adjacent  thereto." 

This  franchise  seems  to  have  had  an  eventful,  if  not  an  active, 
career.  According  to  the  record,  it  was  assigned  by  the  original 
grantee  to  Mr.  Frederick  E.  Townsend,  under  date  of  April  18, 
1888,  for  one  dollar  and  other  considerations  not  specified  in  the 
assignment.  Under  date  of  April  19,  1889,  Mr.  Townsend  as- 
signed the  franchise  to  the  American  Electric  Illuminating  Com- 
pany for  one  dollar  and  other  considerations  not  specified.  Upon 
November  8,  1897,  a  judgment  was  obtained  against  the  com- 
pany, and  a  receiver  appointed.  The  receiver  certified  that  this 
franchise  was  the  only  property  belonging  to  the  company  that 
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he  could  find ;  and  he  was  thereupon  ordered  to  sell  the  franchise 
at  public  auction.  The  franchise  was  sold  for  $100  to  Mr. 
Martin  F.  Mintum  at  public  auction  by  the  receiver  upon  De- 
cember 4,  1807,  and  the  report  of  the  receiver  was  confirmed  on 
October  7,  1898.  Apparently  the  franchise  was  not  again  trans- 
ferred until  the  date  it  was  assigned  by  Mr.  Martin  F.  Mintum 
to  the  Long  Acre  Electric  Light  and  Power  Company. 

Commission's  First  Decisiox 

Upon  the  receipt  of  the  application  of  February  1,  1908,  public 
hearings  were  directed  by  the  commission  to  be  held  thereon,  the 
proceedings  being  conducted  in  Case  No.  797  upon  the  com- 
mission's case  docket,  and  will  be  herein  referred  to  by  that  case 
number.  By  an  order  entered  and  an  opinion  adopted  on  June 
26,  1908,  the  commission  denied  the  application.  Matter  of 
Application  of  Long  Acre  Electric  Light  &  Power  Company,  1 
P.  S.  C.  I{.  (Ist  Dist.  X.  Y.)  226.  On  September  17,  1908, 
the  petitioner  applied  for  a  re-hearing,  which  was  granted,  and 
on  October  23,  1908,  an  order  was  entered  by  the  commission 
which  declined  to  set  aside  or  modify  the  original  order  as 
entered  in  the  case. 

The  primary  ground  upon  which  the  commission  based  its 
order  in  Case  No.  797  was  that  "  no  certificate  to  begin  con- 
struction has  been  obtained  from  this  commission  or  its  predeces- 
sor, the  commission  of  Gas  and  Electricity."  The  other  grounds 
specified  by  the  commission  were  as  follows  (1  P.  S.  C.  R.  [1st 
Dist.  X.  Y.]  226,  2r>3)  : 

(2)  It  is  probable  that  the  bonds  alroady  issued  are  IHegal  and  there  is 
grave  doubt  of  the  legality  of  the  stock,  neither  issue  havinpr  been  approved 
"by  the  commission   of  gas  and   electricity. 

(3)  It  is  doubtful  whether  the  title  of  the  Long  Acre  company  to  the 
franchise  which  it  claims  is  perfect. 

(4)  If  the  bonds  already  issued  are  illegal,  the  approval  of  the  application 
would  authorize  the  capitalization  of  a  franchise,  which  is  contrary  to  Taw. 

(5)  The  amount  of  bonds  of  the  now  issue  is  very  much  too  large  as 
compared  with  the  amount  of  voting  stock. 

(6)  The'  construction  contract  does  not  adequately  protect  the  interests 
of  the  Long  Acre  company,  or  of  the  public. 
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(7)  The  applicant  has  not  proved  that  the  existing  companies  are  not 
properly  conserving  the  public  interest  and  convenience,  and  that  it  would 
be  to  the  advantage  of  the  community  to  have  a  new  company  authorized 
to  enter  the  field. 

(8)  If  a  competing  company  were  allowed  to  begin  operation,  it  is  not 
likely  that  it  would  continue  to  operate  independently  for  any  considerable 
period. 

(0)  Competition  would  cause  inconvenience  and  expense  to  the  public, 
would  cause  duplication  of  plant,  would  lead  to  waste  and  ultimately  be 
urged  as  as  a  reason  why  rates  should  not  be  reduced  to  consumers. 

(10)  Practically  all  of  the  advantages  claimed  by  the  applicant  as  the 
probable  results  of  competition  can  be  secured  through  the  powers  of  this 
commission,  and,  until  it  has  been  demonstrated  that  these  are  ineffective, 
it  would  be  unwise  to  adopt  a  method  which  has  proved  to  be  ineffective  in 
the  past. 

So  far  as  matters  of  fact  are  concerned,  these  unanimous  find- 
ings of  the  commission  stand  unchallenged  and  undisturbed  by 
any  action  of  this  commission  or  of  the  Court  of  Appeals. 


Decision  of  the  Appellate  Division 

The  action  of  the  commission  in  denying  the  application  of 
February  1,  1908,  was  subjected  to  review  by  certiorari,  by  a 
writ  issued  out  of  the  Supreme  Court  of  New  York  county  on 
October  28,  1908,  in  a  proceeding  entitled  People  ex  rel.  Long 
Aero  Electric  Light  &  Power  Company  v.  Public  Service  Com- 
mission for  the  First  District.  The  Appellate  Division  for  the 
First  Department  sustained  (137  App.  Div.  810)  the  writ,  re- 
versed the  determination  and  order  of  the  commission  in  Case 
No,  797  and  remanded  the  matter  to  the  commission  "  for  con- 
sideration and  action  within  the  limits  of  its  authority."  This 
was  done  by  an  order  entered  by  the  Appellate  Division  on  April 
27,  1910.  This  decision  of  the  Appellate  Division  was  based 
upon  the  theory  that  this  commission  had  erred  in  construing 
section  68  of  the  Public  Service  Commissions  Law  as  requiring 
the  Long  Acre  company  to  obtain  the  permission  and  approval 
of  the  commission  before  beginning  construction,  irrespective  of 
whether  the  secondary  franchise  of  the  applicant  had  been  ex- 
ercised. 

The  appeal  taken  by  the  commission  from  this  decision  was  not 
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heard  by  the  Court  of  Appeals,  although  the  commission  ex- 
pressed itself  as  desirous  of  obtaining  at  the  earliest  possible 
moment  a  review  by  that  court  of  the  legal  principles  declared 
by  the  Appellate  Division.  The  Court  of  Appeals  dismissed  the 
appeal  upon  the  procedural  ground  (199  N.  Y.  254)  that  as  the 
order  of  the  Appellate  Division  was  *^  not  a  final  order "  within 
the  meaning  of  section  190  of  the  Code  of  Civil  Procedure, 
appeal  therefrom  to  the  Court  of  Appeals  would  not  lie  as  a 
matter  of  right,  but  only  upon  leave  obtained.  The  necessary 
leave  not  being  forthcoming,  the  commission  was  accordingly  un- 
able at  this  stage  of  the  proceeding  to  procure  an  adjudication 
from  the  Court  of  Appeals  upon  the  intricate  l^al  questions  in- 
volved, and  was  compelled  to  reopen  Case  No.  797. 

Commission's  Second  Decision 

After  the  case  had  been  remanded  to  the  commission  "  for 
consideration  and  action  within  the  limits  of  its  authority,"  sec- 
tion 68  of  the  Public  Service  Commissions  Law  was  amended  by 
chapter  480  of  the  Laws  of  1910,  which  went  into  effect  on 
June  14,  1910.  Thereafter,  the  New  York  Edison  Company  was 
permitted  to  intervene  in  Case  No.  797,  the  commission  proceeded 
to  consider  the  question  of  what  stocks  and  bonds  it  should  author- 
ize the  Long  Acre  company  to  issue  under  its  application  of 
February  1,  1908,  and  additional  evidence  was  taken  upon  the 
question  of  the  prior  exercise  of  the  franchise,  which  hitherto 
had  been  considered  only  casually.  A  majority  of  the  commis- 
sion, apparently  considering  that  they  were  concluded  by  the 
decision  of  the  Appellate  Division  in  reversing  thd  order  of  June 
26,  1908,  made  a  second  order  in  Case  No.  797,  dated  July  28, 
1911,  which  granted  the  application  of  the  Long  Acre  company 
for  the  issuance  of  stocks  and  bonds.  Matter  of  Application  of 
the  Long  Acre  Electric  Light  &  Power  Co.  (No.  2),  2  P.  S. 
C.  R  (1st  Dist  N.  Y.)  593.  This  was  done  by  a  divided  vote 
of  the  commission.  Mr.  Willcox,  then  the  chairman,  writing  for 
the  majority  of  the  commission,  expressed  the  majority's  formal 
compliance  with  the  mandate  of  the  court  as  it  understood  that 
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decision,  while  I  filed  an  opinion  in  dissent  therefrom,  in  which 
I  urged  that,  in  spite  of  everything  the  Appellate  Division  had 
said  or  decided,  the  commission  was  still  not  in  position  to  grant 
the  application  for  authority  to  issue  stock  and  bonds,  for  the 
reason  that  the  applicant  had  not  procured  a  certificate  of  per- 
mission, and  approval  to  "  be^in  construction,"  and  for  the 
further  reason  that  the  applicant  had  not  procured  a  certificate 
of  permission  and  approval  for  the  exercise  of  its  rights  in  public 
streets  and  places  under  its  franchise,  although  its  franchise  came 
within  the  category  of  **  a  franchise  heretofore  granted,  but  not 
heretofore  actually  exercised,  or  of  which  the  exercise  shall  have 
been  suspended  for  more  than  one  year." 

Final  Decision  in  Court  of  Appeals 

The  second  determination  and  order  of  the  commission  in  Case 
No.  797  was  thereupon  made  the  subject  of  a  proceeding  in 
certiorari  instituted  by  The  Xew  York  Edison  Company.  The 
purpose  of  this  second  proceeding  in  certiorari  was  to  review  the 
action  which  the  commission  had  taken  under  what  it  conceived 
to  be  the  directions  contained  in  the  opinion  of  the  Appellate 
Division,  and  thus  finally  to  procure  a  decision  of  the  Court  of 
Appeals  upon  the  legal  questions  involved  therein.  The  Appel- 
late Division,  by  a  divided  vote,  on  July  24,  1912,  affirmed  the 
determination  and  order  which  the  commission  had,  by  a  majority 
vote,  made  on  July  28,  1911,  and  dismissed  the  writ  of  certiorari 
obtained  by  the  i^ew  York  Edison  Company,  holding  again  that 
no  certificate  of  public  convenience  and  necessity  was  required. 
In  the  Appellate  Division,  ifr.  Justice  Dowling  wrote  for  the 
affirmance  of  the  order  of  July  28,  1911,  and  Mr.  Justice  Clark 
concurred  with  him.  Mr.  Justice  Laughlin,  in  a  separate  mem- 
orandum, concurred  in  the  affirmance.  Mr.  Justice  Miller,  with 
whom  concurred  the  presiding  justice,  wrote  a  dissenting  opinion 
and  voted  for  a  reversal  of  the  commission's  order  granting  the 
application.     151  App.  Div.  832. 

The  5^ew  York  Edison  Company  thereupon  appealed  to  the 
Court  of  Appeals,  which,  on  December  31,  19*12,  reversed  the  de- 
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cision  and  order  made  by  the  Appellate  Division  on  July  24,  1912, 
reversed  the  decision  and  order  made  by  the  commission  on  July 
28.  1911,  and  held,  as  we  shall  more  particularly  see,  that  the  com- 
mission had  acted  properly  within  its  powers  on  June  26,  1908,  in 
denying  the  application  of  the  Long  Acre  Electric  Light  and 
Power  Company.     207  N.  Y.  86. 

The  order  entered  in  the  Supreme  Court  of  New  York  county 
on  January  3,  1913,  in  pursuance  of  the  order  and  remittitur  of 
the  Court  of  Appeals,  provided  as  follows  (the  various  orders 
which  it  reverses  should  be  kept  specifically  in  mind ) : 

Ordered,  that  the  said  order  of  the  Court  of  Appeals  bo  and  the  same 
is  hereby  made  the  order  of  this  court,  and  that  the  order  of  the  Appellate 
Division,  First  Department,  entered  in  the  office  of  the  clerk  of  said  court 
on  the  22d  day  of  July,  1912;  the  final  order  entered  thereupon  in  the  oflice 
of  the  clerk  of  this  court  on  the  24th  day  of  July,  1912,  the  order  of  the 
Appellate  Division  of  the  Suprenie  Court,  First  Department,  entered  in  the 
office  of  the  clerk  of  said  court  on  the  22d  day  of  April,  1910,  and  the  order 
and  determination  of  the  public  service  commission  made  July  28,  1011,  be 
and  the  same  are  hereby  reversed,  with  costs  of  said  appeal  in  the  Appellate 
Division  and  in  the  Court  of  Appeals  to  the  relator  against  the  respondent 
herein  to  be  taxed. 

The  order  of  the  Court  of  Appeals 

(1)  by  reversing  the  order  made  by  the  Appellate  Division  on 
July  22,  1912,  which  affirmed  the  order  of  the  commission  in 
Case  No.  797  on  July  28,  1911; 

(2)  by  reversing  the  order  and  determination  made  by  the 
commission  in  Case  No.  797  on  July  28,  1911,  which  granted  the 
application  of  February  1,  1908;  and 

(3)  by  reversing  the  order  entered  by  the  Appellate  Division 
on  April  22,  1910,  which  reveraed  the  commission's  order  of  June 
26,  1908,  denying  the  application  of  February  1,  1908, 

left  the  commiseion's  order  of  June  26,  1908,  in  force  with  the 
same  force  and  effect,  as  we  shall  see  presently,  as  though  the  order 
of  June  26,  1908,  had  been  a  judgment  of  the  Supreme  Court 
which,  upon  appeal,  had  been  reinstated  by  decision  of  the  Court 
of  Appeals. 

The  varied  history  of  the  franchise  originally  granted  to  the 
American  Electric  Manufacturing  Company  on  Mav  31,  1887,  so 
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far  as  concerns  the  question  of  non-user  or  suspension  ijhereof  prior 
to  the  taking  effect  of  the  Public  Service  Commissions  Law,  will 
be  considered  hereinafter  in  a  discussion  of  the  prior  use  of  the 
franchise.  The  foregoing  states,  however,  the  essential  facts  as  to 
the  history  of  Case  No.  797,  which  may  be  helpful  in  understand- 
ing what  transpired  before  the  commission  in  Case  No.  16^4;  and 
we  may  proceed  to  consider  the  legal  questions  presented  by  the 
brief  proceedings  had  in  Case  No.  1624,  leading  up  to  the  order 
of  March  5,  1913,  in  the  latter  case. 

The  vital  legal  questions  which  it  seems  necessary  to  consider 
at  this  time  are  the  following: 

I.  Is  the  commission's  determination  in  Case  No.  1624  upon  the  applica- 
tion of  January  21,  1913,  to  be  governed  by  section  68  of  the  Public  Service 
Commissions  Law  as  it  read  at  the  time  the  application  of  January  21,  1913, 
was  filed  as  the  basis  for  Case  No.  1624,  or  by  section  68  as  it  read  at  the 
time  the  application  of  February  1,  1908,  was  filed  as  the  basis  for  Case 
No.  797? 

II.  Even  assuming  that  the  commission's  determination  in  Case  No.  1624 
upon  the  application  of  January  21.  1913,  can  be  considered  as  governed  by 
section  68  of  the  Public  Service  Commissions  Law  as  it  read  on  February  1, 
1908,  when  the  original  application  of  the  Long  Acre  company  was  filed, 
was  the  commission  justified  in  refusing  to  receive  evidence  upon  the  ques- 
tion of  public  convenience  and  necessity,  and  then  proceeding  to  make,  in 
Case  No.  1624,  the  order  of  March  5,  1913,  granting  to  the  applicant  per- 
mission to  ''  be^in  construction,"  without  the  receiving  of  any  evidence 
therein  upon  the  question  whether  such  construction  was  at  such  time 
necessary  or  convenient  for  the  public  service? 

III.  May  the  commission  properly  authorize  the  applicant  to  issue  stock 
and  bonds  before  the  applicant  procures  from  the  commission  a  certificate 
of  permission  and  approval  for  the  exercise  of  its  franchise? 

IV.  Under  the  alpplication  filed  with  the  commission  on  January  21,  1913, 
upon  which  alone  was  based  the  order  for  hearing  in  Case  No.  1624,  was 
the  commission  in  position  to  make  the  order  of  March  5,  1913,  or  any 
similar  order? 

I  will  consider  these  four  questions  seriatim. 

I. 

Is  the  commission's  detenniiuUion  in  Case  No,  162Jli,  upon  the 
application  of  Jarmary  2Jlf,  19 IS,  to  he  governed  by  section  68  of 
the  PvJblic  Service  Commissions  Lcuw  as  ii  read  at  the  time  the  ap- 
plication of  January  24,  1913,  was  filed  as  the  basis  for  Case  No. 
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162j^,  or  by  section  68  as  ii  read  at  the  time  the  application  of 
February  1,  1908,  was  filed  as  the  basis  for  Case  No.  797  ? 

Section  68  of  the  Public  Service  Commififiionfl  Law,  as  origi- 
nally enacted,  and  as  in  force  on  February  1,  1908,  read  as  fol- 
lows: 

No  gas  corporation  or  electrical  corporation  incorporated  under  the  laws 
ol  this  or  any  other  state  shall  begin  construction,  or  exercise  any  right 
or  privilege  under  any  franchise  hereafter  granted,  or  under  any  franchise 
heretofore  granted,  but  not  heretofore  actually  exercised  without  first  having 
obtained  the  permission  and  approval  of  the  proper  commission  *  *  * 

In  1910,  secti(»i  68  was  amended  to  read  as  follows: 

No  gas  corporation  or  electrical  corporation  shall  begin  construction  of  a 
gas  plant  or  electric  plant  without  first  having  obtained  the  permission  and 
approval  of  the  commission  of  each  district  within  which  any  part  of  the 
work  of  construction  is  to  be  performed.  No  such  corporation  shall  exercise 
any  right  or  privilege  under  any  franchise  hereafter  granted,  or  under  any 
franchise  heretofore  granted,  but  not  heretofore  actually  exercised,  or  the 
exercise  of  which  shall  have  been  suspended  for  more  than  one  year,  without 
first  having  obtained  the  permission  and  approval  of  tlie  proper  commission. 
*  *  *  The  commission  within  whose  district  such  construction  is  to  be 
made  or  within  whose  district  such  right,  privilege  or  franchise  is  to  be 
exercised,  shall  have  power  to  grant  the  permission  and  approval  herein 
specified  whenever  it  shall  after  due  hearing  determine  that  such  construction 
or  such  exercise  of  the  right,  privilege  or  franchise  is  necessary  or  convenient 
for  the  public  service. 

If  the  amended  form  of  section  68  means  or  requires  any  addi- 
tional or  different  thing  than  the  original  form,  which  shall  be 
deemed  to  control  the  action  of  the  eomniission  in  the  present  case? 

The  same  or  a  similar  question  has  several  times  been  presented 
to  this  commission,  and  the  ruling  has  uniformly  been  that  an 
application  is  to  be  governed  by  the  statute  as  it  stood  at  the  time 
the  application  under  consideration  was  made,  rather  than  the 
form  of  the  statute  at  the  time  the  application  mi-ght  have  been 
made,  or  the  form  of  ifhe  statute  at  the  time  when  some  previous 
application  by  the  same  company  was  made.  Matter  of  Eehearing 
as  to  Application  of  Mid-Crosstown  Ry.  Co.,  Inc.,  3  P.  S.  C.  R. 
(Ist  Dist,  N.  Y.)  5,  10.  That  this  sound  and  obvious  rule  is  prop- 
erly applicable  to  the  case  at  bar  will  appear  from  a  brief  reference 
to  the  proceedings  in  Case  Xo.  1624. 
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It  is  important  to  note  the  exact  status  of  the  proceedings  in 
Case  No.  797  at  the  time  when  the  application  of  January  21, 
1913,  was  made.  The  order  entered  in  conformity  with  the  re- 
mittitur of  the  Court  of  Appeals  specifically  reversed  and  wiped 
out,  as  I  already  have  shown  by  quotation  thereof,  every  order  of 
the  Appellate  Division  and  of  this  commission  which  affected  the 
commission's  order  of  June  26,  1908,  in  Case  No.  797,  and  rein- 
stated that  order  as  the  sole  and  fined  order  in  Case  No.  797.  See 
King  V.  Harris,  34  N.  Y.  330.  That  this  was  the  effect  of  the 
Court  of  Appeals'  decision,  was  also  conceded  by  if  r.  Simmer,  of 
counsel  for  the  applicant,  at  the  close  of  the  argiinieut  on  January 
31,  1913. 

After  the  order  of  June  26,  1908,  in  Case  No.  797,  had  been 
reinstated  and  affirmed  by  the  Court  of  Appeals  as  the  correct 
and  final  ruling  of  that  case,  the  Long  Acre  company  filed,  for  the 
first  time,  with  the  commission,  a 

petition,  verified  January  21,  1913,  pursuant  to  sections  68  and  69  of  the 
Public  Service  Commissions  Law  for  an  order  of  this  commission  permitting 
and  approving  the  construction  by  said  company  of  an  electric  plant,  and 
authorizing  the  issuance  by  said  company  of  stocks  and  bonds. 

On  January  24,  1913,  the  commission  adopted  a  hearing  order 
upon  this  petition,  and  naturally  gave  the  proceeding  a  new  case 
number  (No.  1624)  on  the  commission's  docket  of  cases,  as  this 
was  the  first  application  of  this  character  that  the  Long  Acre 
company  had  ever  made. 

Regarding  this  application,  it  should  be  noted : 

1.  That  the  hearing  order,  imder  which  the  applicant  presented 
its  case  for  relief  at  the  hands  of  the  present  cx)mmission,  described 
and  treated  the  application  as  one  made  on  January  21,  1913,  and 
the  order  of  March  5,  1913,  is  predicated  on  such  a  petition. 

2.  The  petition  of  Januaiy  21,  1913,  is  undeniably  the  first  in 
which  any  application  under  secrtion  C8  has  been  presented  to  the 
commission  by  the  Long  Acre  company.  It  is  the  first  time  that 
the  commission  has  received  from  the  Long  Acre  company  any  ap- 
plication for  a  certificate  of  permission  to  "  begin  construction." 
The  petition  of  February  1,  1908,  upon  which  Case  No.  797  was 
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based,  asked  no  such  thing.  At  all  times  in  Case  No.  797  up  to 
the  day  the  Court  of  Appeals  made  final  affirmance  of  the  order  of 
June  26,  1908,  the  Long  Acre  company  contended  that  it  need  not, 
and  would  not,  make  any  application  under  section  68,  and  need 
not  have,  and  would  not  ask  for,  permission  to  "  begin  construc- 
tion." When  an  applicant  asks  for  the  first  time  for  the  doing 
of  a  given  official  act,  is  it  not  elementary  law  that  his  application 
should  be  governed  by  the  law  in  force  at  the  time  he  first  asks  for 
that  thing,  rather  than  the  law  in  force  at  the  time  he  might  have 
made  his  application,  and  was  advised  to  do  so,  but  would  not  ? 

Now,  if  the  action  of  the  commission  on  March  5,  1913,  was 
governed  by  section  68  of  the  Public  Service  Commissions  Law, 
as  amended  on  June  14,  1910,  the  action  of  the  commission  was 
without  warrant  of  law.  The  amended  form  of  section  68  pro- 
vides that  "  the  commission  within  whose  district  such  construc- 
tion is  to  be  made,  or  within  whose  district  such  right,  privilege  or 
franchise  is  to  be  exercised,  shall  have  power  to  grant  the  permis- 
sion and  approval  herein  specified  whenever  it  shall  after  due  hear- 
ing determine  that  such  construction  or  such  exercise  of  the  right, 
'privilege  or  franchise  is  necessary  or  convenient  for  the  public 
service/*  In  making  this  order  of  March  5,  1913,  the  commission 
did  not  find  or  determine,  and  has  not  at  any  time  found  or  de- 
termined, that  the  construction  of  the  applicant's  electric  plant  was 
"  necessary  or  convenient  for  the  public  service."  The  only  find- 
ing that  the  commission  has  ever  made  upon  that  subject  was  the 
finding  originally  made  in  Case  No.  797  (1  P.  S.  C.  R.  [1st  Dist. 
N.  Y.]  226,  253)  that  the  evidence  produced  before  it  showed  that 
such  construction  was  not  "  necessary  or  convenient  for  the  public 
service."  In  Case  No.  1624,  The  New  York  Edison  Company 
offered,  or  made  formal  tender  of,  a  substantial  quantity  of  evi- 
dence upon  this  question  of  public  convenience  and  necessity  of  the 
proposed  construction,  and  at  least  one  other  party  asked  permis- 
sion to  be  heard  upon  this  phase  of  the  case.  It  was  stated  that 
such  evidence  was  based  upon  existing  conditions  in  electric  light- 
ing-supply in  the  city  of  New  York.  Similar  evidence,  down  to 
the  spring  of  1911,  had  been  rejected  in  Case  No.  797  by  the 
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oommiasion,  acting  under  tlie  constnaint  of  what  it  understood  to 
be  the  decision  of  the  Appellate  Division,  subsequently  held  by  the 
Court  of  Appeals  to  have  been  erroneous.  The  commission  at 
first  decided  in  Case  No.  1624  to  hear  the  proffered  testimony 
upon  the  question  of  public  convenience  and  necessity.  Later, 
however,  the  present  majority  reversed  the  earlier  decision,  and 
decided  not  to  hear  any  testimony  upon  the  question  of  public 
convenience  or  necessity;  and  no  testimony  whatever  was  taken  in 
Case  No.  1624  bearing  upon  that  question.  The  record  in  Case 
No.  797  was,  it  is  true,  offered  in  evidence  by  the  Long  Acre 
company,  and  received  by  the  commission.  This  was  done  at 
the  time  the  commission  was  proceeding  on  the  theory  tJiat  it 
would  hear  all  the  proffered  evidence  on  the  question  of  public 
oonvienience  and  necessity.  Subsequently  this  ruling  was  re- 
versed, and  no  evidence  whatever  was  taken  in  Case  No.  1624 
which  brought  any  of  the  conditions  of  the  electric-lighting  busi- 
ness of  the  city  of  New  York  down  to  a  day  later  than  the  spring 
of  1911,  and,  aside  from  a  single  letter  admitted  in  Case  No.  797, 
there  was  in  the  record  in  Case  No.  797  no  evidence  relating  to  a 
later  time  than  the  spring  of  190-8.  If  proof  that  the  construc- 
tion of  the  applicant's  plant  is  "  necessary  or  convenient  for  the 
public  service  "  is  an  essential  condition  to  the  granting  of  a  cer- 
tificate of  permission  to  begin  construction,  the  action  of  the  com- 
mission on  March  5,  1913,  was,  of  course,  without  warrant  of  law. 
Under  the  amended  form  of  section  68,  there  does  not  seem  to  be 
any  possible  doubt  that  evidence  on  the  question  of  public  con- 
venience and  necessity  mu6t  be  received  on  an  application  for  per- 
mission to  "  begin  construction." 

Counsel  for  the  applioant  suggested  in  the  oral  argument  be- 
fore the  commission  that  there  would  be  something  of  injustice 
and  impropriety  in  treating  the  new  application  as  governed  by  a 
form  of  the  statute  which  has  been  in  force  since  1910,  rather 
than  by  the  form  of  the  statute  which  was  in  force  in  1908,  when 
the  commission  denied,  with  the  subsequent  approval  of  the  high- 
est court  of  this  state,  the  original  application  of  the  Long  Acre 
company,     I  do  not  think  that  there  is  either  injustice  or  im- 
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propriety  in  passing  upon  the  Long  Acre  company's  present  ap- 
plication in  the  light  of  section  68  in  its  amended  form.  Laying 
aside  the  question  whether  the  present  form  of  section  68  requires 
from  the  applicant  any  other  or  different  thing  than  would  have 
been  required  under  section  68  in  its  original  form  as  inter- 
preted by  the  Court  of  Appeals,  it  remains  to  be  said  that  section 
68  represents  vital  and  wholesome  principles  of  public  policy, 
whose  enforcement  in  the  public  interest  has  repeatedly  been 
approved  by  the  courts  of  the  state.  This  applicant  presented  its 
original  petition  to  the  commission  early  in  February,  1908.  It 
was  advised  that  it  should  not  present  such  an  application  until 
it  had  first  obtained  from  the  commission  a  certificate  of  permis- 
sion and  approval  to  begin  the  construction  of  its  plant  and  the 
exercise  of  its  franchise.  The  commission  unanimously  held,  on 
June  26,  1908,  that  the  application  of  the  Long  Acre  company  for 
authority  to  issue  stock  and  bonds  should  be  denied  because  that 
company  had  refused  to  accede  to  the  commission's  advice  that  a 
certificate  of  permission  to  b^in  construction  was  a  condition  pre- 
cedent to  the  authorization  of  the  issuance  of  stock  and  bonds. 
The  unanimous  opinion  of  the  commission  in  that  case  in  June, 
1908,  moreover  advised  the  applicant  that  the  question  of  public 
convenience  and  necessity  would  be  taken  into  account  by  the 
commission  in  determining  whether  a  certificate  of  permission 
to  begin  construction  would  be  granted.  This  interpretation  of 
section  68  in  its  original  form  was  not  merely  the  interpretation 
put  upon  that  section  by  this  commission,  but  was  also  the  inter- 
pretation which  was  put  upon  that  section  by  the  New  York  pub- 
lic service  commission  for  the  second  district,  which  has  since 
been  upheld  by  the  Court  of  Appeala  Yet  the  Long  Acre  com- 
pany persisted,  during  1908,  1909,  1910,  1911  and  1912,  in  its 
refusal  to  ask  this  commission  for  a  certificate  of  permission  to 
begin  construction.  It  might  have  made  such  an  application 
under  the  original  form  of  the  statute  at  any  time  iip  to  June  14, 
1910,  when  the  amended  form  of  section  68  went  into  effect. 
In  other  words,  section  68  in  its  original  form  was  in  force  nearly 
three  years  during  which  the  Long  Acre  company  might  at  any 
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time  have  asked  thereunder  permission  to  begin  construction.  It 
deliberately  chose  to  take  its  chances  on  not  submitting  its  appli- 
cation to  that  scrutiny.  If  it  did  not  make  application  during 
that  three-year  period  because  of  advice  of  its  counsel,  such  advice 
being  based  upon  an  erroneous  conception  of  the  law,  as  decided 
by  the  Court  of  Appeals,  that  is  certainly  no  reason  why,  when  it 
now  asks  for  something  which  it  never  asked  for  before,  its  right 
to  what  it  asks  should  be  determined  by  a  form  of  statute  which 
has  not  been  in  force  for  upwards  of  two  and  one-half  years. 

11. 

Even  assuming  thai  the  convmission's  determination  iu  Case 
No.  162Jf.  upon  the  application  of  January  21,  1913,  can  be  conr 
sidered  as  governed  by  the  Public  Service  Com/missions  Law  as  it 
read  on  February  1,  1908,  when  the  original  application  of  the 
Long  Acre  company  was  filed,  was  the  commission  justified  in  re- 
fusing to  receive  evidence  upon  the  question  of  public  convenience 
and  necessity,  and  then  proceding  to  make,  in  Case  No.  1621^,  the 
Order  of  March  5,  1918,  granting  to  the  applicant  permission  to 
"  begin  construction,"  without  the  receiving  of  amy  evidence 
therein  upon  the  question  whether  such  construction  was  ai  such 
time  necessary  or  convenient  for  the  public  service? 

As  I  have  pointed  out,  the  commission  refused  to  receive,  in 
Case  No.  1624,  any  of  the  proffered  evidence  upon  the  question 
whether  the  construction  of  an  electric  plant  by  the  Long  Acre 
company  was  "  necessary  and  convenient  for  the  public  service." 
This  was  done  in  pursuance  of  Mr.  Littleton's  contention  that  the 
case  was  governed  by  section  68  as  it  read  prior  to  the  amendment 
of  June  14,  1910,  and  that  consequently  the  question  of  public 
convenience  and  necessity  had  "  no  bearing;"  but  the  commission 
had  to  do  onlv  '^  a  formal  act "  which  it  had  '*  no  alternative  " 
and  "  no  discretion  whatever "  but  to  do.  Consequently,  the 
record  is  barren  of  any  evidence,  finding  or  determination  upon 
the  question  of  public  convenience  and  necessity ;  and,  even  under 
the  proffer  by  the  Long  Acre  company  of  the  testimony  taken  in 
Case  No.  797,  no  evidence  was  received  relating  even  remotely  to 
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conditions  in  the  electric-lighting  business  in  the  city  of  New 
York  any  time  since  the  spring  of  1911.  Aside  from  a  single 
letter,  no  testimony  was  received  as  to  conditions  bearing  upon 
that  question  at  any  time  subsequent  to  the  spring  of  1908. 

If    the    (juestion    of    public    convenience    and    necessity    was 
material  in  the  case,  the  action  of  the  majority  of  the  commis- 
sion was  undeniablv  in  error;  and  it  seems  to  me  that  the  Court 
of  Appeals  clearly  held  in  its  decision  of  last  December  that  the 
question  of  public  convenience  and  necessity  does,  contrary  to 
Mr.  Littleton's  view,  enter  into  the  case.     If  the  application  is 
governed  by  the  present  form  of  section  68,  the  question  of  public 
convenience  and  necessity  is  beyond  question  fundamental.     If 
the  application  is  governed  by  the  original  form  of  section  68, 
I  think  the  Court  of  Appeals  has  held  that  *^  pubic  convenience 
and  neceesitv  "  is  a  material  and  essential  element,  none  the  less. 
This  brings  us  to  an  examination  of  the  opinion  of  the  Court 
of  Appeals  in  People  ex  rol.  Xew  York  Edison  Company  v.  Pub- 
lic Service  Commission  for  the  First  District  and  Long  Acre 
Electric  Light  &    Power  Company,  207  N.  Y.  86 ;  decided  Dec 
31,  1912.     In  the  first  place,  I  cannot  see  any  theory  upon  which 
the  Court  of  Appeals  could  have  sustained  the  right  of  the  New 
York  Edison  Company  to  intervene  in  the  proceeding  in  Case  No. 
797  and  conduct  an  appeal  therein  to  the  Court  of  Appeals  from 
the  order  entered  by  this  commission,  except  upon  the  basis  that 
the  question  of  public  convenience  and  necessity  was  involved  in 
Case  No.  797.     I  know  of  no  theory  on  which  the  Edison  com- 
pany could  properly  have  been  heard  merely  upon  the  question 
of  the  amount  of  securities  to  be  permitted  to  be  issued  by  the 
Long  Acre  company  and  upon  the  application  of  the  proceeds  of 
such  securities,  nor  can  I  believe  that  the  decision  of  the  Court 
of  Appeals  giving  standing  to  the  New  York  Edison  Company 
was  based  upon  the  theory  that  the  Edison  company  should  be 
admitted  as  an  "  aggrieved  party  "  upon  whose  appeal  the  order 
below  would  be  reversed  on  the  ground  that  the  New  York  Edison 
Company  was  entitled  to  be   heard  merely  upon  the  question 
whether  the  Long  Acre  franchise  wbls  valid,  whether  it  had  filed 
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its  charter  with  the  commiasion  as  required  by  section  68,  and 
upon  similar  matters  of  a  purely  formal  and  teehnieal  character. 
That  the  New  York  Edison  Company  was  deemed  "  a  party  ag- 
grieved "  by  the  order  made  by  the  commission  on  June  28,  1911, 
only  because  the  question  of  public  convenience  and  necessity  w«s 
a  necessary  element  in  the  granting  of  the  permission  to  "  begin 
construction,"  consideration  of  which  should  have  preceded  the 
order  of  June  28,  1911,  is  clearly  indicated  by  the  language  of 
Judge  Cullen,  in  stating  the  matters  upon  which  the  New  York 
Edison  Company  was  entitled  to  be  heard. 

[The  opinion  then  quotes  the  language  of  Judge  Cullen.] 
It  should  be  noted  [continues  the  opinion  of  the  commissioner] 
that  Judge  Collin  follows  the  statement  with  a  quotation  from  the 
opinion  of  Judge  Gray  in  People  ex  rel.  New  York  Central  & 
Hudson  River  Railroad  Company  v.  Public  Service  Commission, 
195  N.  Y.  157,  which  Judge  Cullen  says  "  is  pertinent  to  the 
present  question/' 

If  these  questions  of  public  convenience  and  necessity  are  mat- 
ters upon  which  the  New  Y'^ork  Edison  Company  is  entitled  to  be 
heard  in  the  courts,  it  would  seem  that  the  commission  must  hear 
evidence  upon  the  question  of  public  convenience  and  necessity, 
Mr.  Littleton  to  the  contrary  notwithstanding.  The  decision  in 
the  Appellate  Division  (137  App.  Div.  810),  as  evidenced  by  the 
opinion  of  Mr.  Justice  Scott  for  the  majority,  had  been  based 
upon  the  theory  that,  under  section  68  as  originally  enacted  in 
1907,  the  legislature  had  not  delegated  power  to  the  commission 
to  pass  upon  the  question  of  public  convenience  and  necessity  in 
the  case  of  an  application  by  a  gas  or  electrical  corporation  for 
permission  to  begin  construction.  This  conclusion  was  reached 
by  Mr.  Justice  Scott  upon  an  inference  drawn  by  him  from 
section  53  of  the  Public  Service  Commissions  Law,  which  was 
the  analogous  section  of  the  law  in  relation  to  railroads  and  com- 
mon carriers.  In  section  53,  as  enacted  in  1907,  there  appeared 
an  express  provision  carried  over  from  the  railroad  law  that  the 
commission  must  issue  its  certificate  of  public  convenience  and 
necessity  before  granting  permission  to  construct  and  operate. 
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The  absence  of  these  or  similar  words  from  section  68  as  it  stood 
in  1907,  led  Mr.  Justice  Scott  to  conclude  that  the  legislature, 
by  using  different  phraseology  from  that  employed  in  section  53, 
had  intended  to  withhold  from  the  commission  power  to  pass 
upon  the  pvhlic  connjenience  and  necessity  of  new  construction  by 
gas  and  electrical  companies,  this  even  though  section  68,  as 
enacted  in  1907,  piwided  that  no  gas  or  electrical  corporation 
should  b^in  constniction  or  exercise  any  right  or  privilege  under 
its  franchise  without  first  having  obtained  permission  and  ap- 
proval of  the  commission. 

The  majority  in  the  Court  of  Appeals  evidently  recognized  no 
such  ground  of  distinction  between  railroads  and  gas  and  electrical 
corporations  and  found  no  basis  for  the  theory  that  the  legislature 
had  intended  to  create  such  a  distinction  in  the  public  policy  of 
the  state.  On  the  contrary,  las  expressed  by  Judge  CuUen,  the  con- 
clusion of  the  Court  of  Appeals  was  that  "  tbe  amended  section 
may  correctly  be  deemed,  through  the  nature  of  the  Public  Sei^v- 
ice  Commissions  Law,  a  statement  in  clear  terms  of  the  intention 
of  the  original  section."  It  seems  w^orth  while  to  quote  just  what 
was  said  in  the  majority  opinion  of  the  Court  of  Appeals  upon 
this  question: 

Certain  facts  and  established  principles  guide  irresistibly  to  the  con- 
clusion that  the  respondent  shall  not  begin  the  construction  of  an  electric 
plant  without  first  having  obtained  the  permission  and  approval  of  the 
commission.  It  is  the  settled  policy  of  the  state  arising  through  an 
extended  and  instructive  experience  to  irnthdraw  the  ufirestricted  right  of 
competition  hetirem  corpora tion-ft  oeoiipying  through  special  consents  or 
franchises  the  public  streets  and  places  and  supplying  the  public  with  their 
products  or  utilities  which  are  well-nigh  necessities.  People  ex  rel.  New 
York  Electric  Lines  Co.  v.  Ellison,  188  N.  Y.  523;  Matter  of  New  York  Elec- 
tric Lines  Co.,  201  N.  V.  321 ;  Willcox  v.  Consolidated  Gas  Co.,  212  U.  S.  19. 
This  policy  instigated  and  is  embodied  in  the  Public  Service  Commissions 
Law,  which  was  adopted  in  the  interests  and  for  the  good  of  the  people  and 
should  receive  from  the  courts  an  activity  and  effect  in  aid  of  that  policy 
within  the  fair  and  reasonable  meaning  of  its  provisions.  The  legislature 
will  not  be  deemed  to  have  departed  in  that  law  from  that  policy  unless 
there  is  clear  and  certain  language  to  that  effect.  Matter  of  New  York, 
W.  k  B.  R.  Co.,  193  N.  Y.  72. 

The  construction  given  section  68  by  the  Appellate  Division,  as  contrasted 
with  that  adopted  by  the  commission  in  its  first  order,  thwarts  the  policy 
Vol.  Ill  —  4 
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in  two  respects;  thereunder  any  gas  or  electrical  corporation  might  begin 
the  construction  of  that  part  of  its  plant  which  did  not  come  under  the 
consent  without  applying  to  the  commission  for  its  permission;  and  might 
begin,  without  such  permission,  the  construction  of  its  entire  plant  and 
B\8tem,  provided  it  held  a  franchise  granted  and  actually  exercised  prior 
to  July  1,  1907.  The  respondent  has  stated,  and  we  perceive,  no  ground  for 
a  legislative  partiality  toward  the  corporations  holding  consents  existing  at 
the  adoption  of  the  Public  Service  Commissions  Law,  or  for  the  requirement 
that  the  pei^misaion  and  approval  of  the  commisBion  mu8t  be  had  for  the 
construction  under  the  franchise  only.  A  scrutiny  of  other  sections  of  the 
law  creates  the  conviction  that  it  intends  to  bring  under  its  restrictions  and 
regulation,  in  so  far  as  is  lawful,  the  franchises,  powers  and  rights  of  the 
corporations  existing  at  its  enactment  and  to  which  it  relates,  and  under 
the  control  of  the  commissions  all  construction  of  their  plants.  Section  53 
in  article  III  of  the  law  relating  to  common  carriers,  railroads  and  street 
railroads  provides:     [is  then  quoted  at  length. 1 

The  policy  which  inspired  the  effects  of  this  section  was  as  applicable 
to  gas  and  electrical  corporations  as  to  the  corporations  it  affects.  The  law 
places  the  former  under  the  supermsion  and  regulation  of  the  commission 
(juite  as  broadly  as  the  latter, '  Whatever  inference  may  be  drawn  from  the 
differing  phraseology  of  the  sections  5S  and  68  is  overborne  by  the  purpose 
of  the  law;  moreover,  it  may  well  be  that  the  conditions  which  were  created 
between  the  corporations  to  which  article  III  relates  and  the  board  of  rail- 
road commissioners,  and  by  the  many  statutory  provisions  relating  to  those 
corporations  may  have  made  inexpedient  in  section  53  the  conciseness  of 
the  language  of  section  68.  Our  view  is  further  strengthened  by  the  fact 
that  the  amendment  of  section  68  taking  effect  June  14,  1910,  provided: 
[amendment  quoted.] 

The  amended  section  may  correctly  be  deemed  through  the  nature  of  the 
Public  Service  Commissions  LaWy  a  statement  vn  clearer  terms  of  the  inten- 
tion of  the  original  section.  People  ex  rel.  Binghamton  L.,  H.  &  P.  Co. 
v.  Stevens,  203  N,  Y.  7. 

From  a  fair  and  careful  reading  of  the  foregoing,  it  does  not 
seem  that  there  is  any  reason  to  doubt  that  the  Court  of  Appeals 
intended  to  hold  the  following,  as  the  basis  of  its  decision  in  that 
case:  First,  that  the  commission  could  not  properly  grant  the  Long 
Acre  company  authority  to  issue  stock  and  bonds  until  it  had 
granted  the  Long  Acre  company  a  certificate  of  permission  to 
*'  begin  construction,^'  and  until  it  had  granted  to  the  Long  Acre 
company  a  certificate  of  permission  and  approval  of  the  exercise 
of  its  franchise,  if  that  franchise  be  found  to  be  one  "  heretofore 
granted  but  not  heretofore  actually  exercised  or  the  exercise  of 
which  shall  have  been  suspended  for  more  than  one  year  "  (a  point 
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upon  which  the  court  would  not  pass  because  the  record  showed 
that  as  to  it  the  commission  thus  far  made  no  finding  and  based  no 
order)  ;  second,  that  in  the  granting  of  any  certificate  of  permission 
to  begin  construction,  the  question  of  public  convenience  and  neces- 
sity is  fundamentally  involved,  and  that  no  such  certificate  could 
be  granted,  whether  under  the  original  form  or  the  present  form 
of  section  68,  except  upon  a  determination  by  the  commission  that 
the  public  convenience  and  necessity  required  the  granting  of  such 
certificate;  and  thirds  that  in  any  proceeding  involving  the  ques- 
tion of  public  convenience  and  necessity  for  the  construction  of  a 
new  and  competing  public  utility,  the  existing  company  is  a  proper 
party  thereto,  and  is  entitled  to  present  evidence  upon  the  question 
whether  the  public  convenience  and  necessity  do,  in  fact,  require 
the  construction  and  operation  of  such  a  competing  public  utility. 
If  the  foregoing  he  a  correct  interpretation  of  the  decision  of  the 
Court  of  Appeals,  it  follows  that  the  order  made  by  the  commission 
in  Case  No.  1024  was  without  warrant  of  law. 

TIT. 

May  the  commvision  properly  authorize  the  applicant  to  issue 
stock  and  bonds  before  the  applicant  procures  from  the  commission 
a  certificate  of  permvision  and  a^pproval  for  the  exercise  of  its 
franchise  ? 

The  order  adopted  by  the  majority  of  the  commission  grants 
to  the  Long  Acre  company  "  permission  and  approval "  for  ^*  the 
construction  of  an  electric  plant."  It  does  not,  and  does  not  pre- 
tend to,  grant  the  permission  and  approval  of  the  commission  for 
the  exercise  of  any  right  under  the  company's  franchise,  i.  e.,  the 
secondare'  franchise  or  consent  of  the  local  authorities  for  the  use 
of  the  streets,  etc.  People  ex  rel.  Long  Acre  Electric  Light  & 
Power  Co.  v.  Public  Service  (Commission  for  the  First  District, 
137  App.  Div.  810.  This  franchise,  as  we  have  seen,  relates  only 
to  certain  things,  which  may  be  done  "  in,  over  or  under  the  streets, 
avenues,  wharves,  piers  and  parks  therein,  or  adjacent  thereto." 
Does  permission  and  approval  of  the  "  construction  of  an  electric 
plant "  also  approve  the  exercise  of  the  rights  covered  by  this 
franchise  ? 
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Section  68  of  the  Public  Service  Commissions  Law,  already 
quoted,  contemplates  ^'  permission  and  approval "  of  two  distinct 
and  different  acts:  First,  the  b^inning  of  construction  of  the 
physical  plant ;  and,  secondly,  the  exercise  of  the  rights  and  privi- 
leges as  to  use  of  the  public  streets,  avenues,  etc.,  conferred  by  the 
franchise  grant.  This  fact  was  pointed  out  in  the  opinion  .of  the 
commission  of  June  26,  1908;  and  I  said  in  the  opinion  filed  on 
July  28,  1911,  construing  section  68  as  it  read  before  the  amend- 
ment of  1910  was  enacted: 

The  two  things  are  not  synonymous,  for  a  company  may  begin  construction 
without  any  secondary  franchise,  and  the  AppeHate  Division  has  stated  that 
it  is  the  secondary  franchise  of  which  the  statute  speaks.  An  iUustration 
will  make  this  clear.  An  electric  company  may  build  a  power  station  and 
sub-stations  upon  private  property  without  any  secondary  franchise  what- 
ever, but  it  may  not  use  the  streets  without  such  right.  Upon  the  other 
hand,  it  may  exercise  a  right  without  beginning  construction,  for  it  may 
lease  the  complete  system  of  another  company  and  operate  it  as  an  electrical 
corporation  without  beginning  oonHtruction :  and  in  that  case  it  would  need 
to  have  and  it  would  exercise  a  secondary  franchise.  Thus,  the  two  expres- 
sions are  not  interchangeable,  and  do  not  of  necessity  mean  the  same  thing. 

Furthermore,  any  other  interpretation  of  the  statute  is  incongruous.  If 
the  two  phrases  mean  precisely  the  same  thing,  one  of  them  is  meaningless, 
and  it  is  a  general  principle  of  statutory  construction  that  an  interpretation 
shall  be  given  to  words  which  will  give  them  a  meaning.  Then,  too,  if  it 
is  not  necessary  to  get  a  certificate  before  beginning  construction,  a  company 
might  build  a  power  station  and  afterward  apply  for  permission  to  exercise 
its  secondary  franchise.  If  the  commission  should  deny  its  application  at 
this  poivt,  the  company  would  have  a  power  station  without  any  authority 
to  use  it.  It  is  absurd  to  suppose  that  the  legislature  intended  to  provide 
for  such  procedure,  especially  in  view  of  the  fact  that  the  perfectly  natural 
construction  of  the  statute  would  prevent  such  an  illogical  situation. 

But  if  there  were  any  doubt  of  the  separate  and  different  char- 
acte:r  of  the  two  things  in  1907,  under  the  more  concise  phrase- 
ology then  used  in  section  68,  that  doubt  has  been  removed  by  the 
amendments  of  1910,  which  the  Court  of  Appeals  has  said  should 
be  regarded  as  ^^  a  statement  in  clearer  terms  of  the  intention  of 
the  original  section,"  rather  than  a  change  thereof  in  any  particu- 
lar. 

The  provision  of  the  statute,  however,  is  that  approval  of  the 
exercise  of  the  franchise  is  required  only  as  to  three  classes  of 
franchises: 
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(1)  any  franchise  hereafter  granted; 

(2)  any  franchise  heretofore  granted  but  not  heretofore  actually  exer- 
cised;  and 

(3)  any  franchise  heretofore  granted  but  •  *•  •  the  exercise  of  which 
shall  have  been  suspended  for  more  than  one  year. 

The  franchise  under  which  the  Long  Acre  company  claims^  was 
granted  in  1887,  and  the  question  therefore  becomes  whether  the 
franchise  in  question  was  "  not  heretofore  actually  exercised,"  or 
was  a  franchise  the  exercise  of  which  had  been  "  suspended  for 
more  than  one  year."  If  the  franchise  falls  within  either  category, 
1  do  not  think  it  will  be  challenged  that  this  commission  has  no 
power  to  authorize  the  issuance  of  stock  and  bonds  without  first 
granting  permission  and  approval  for  the  exercise  of  the  secondary 
franchisa 

The  commission  has  not  made,  or  based  any  order  upon,  any 
finding  of  fact  in  regard  to  the  exercise  of  {he  applicant's  fran- 
chise prior  to  the  taking  effect  of  the  Public  Service  Commissions 
Law.  People  ex  rel.  New  York  Edison  Co.  v.  Public  Service  Com- 
mission for  the  First  District,  207  X.  Y,  86,  decided  Dec.  31, 
1912.  The  Court  of  Appeals  specifically  stated  that  it  did  not 
pafls  upon,  or  consider,  that  question.  When  Case  No.  797  was 
first  before  the  commission,  some  testimony  —  not  very  extensive 
or  convincing  —  which  was  deemed  to  have  a  bearing  upon  the 
question  of  prior  exercise,  was  received ;  and  in  the  first  opinion 
adopted  by  the  commission  in  Case  No.  797,  I  said,  in  a  rather 
casual  connection  meant  to  indicate  only  the  trend  of  the  testi- 
mony up  to  that  time  rather  than  constitute  any  precise  expression 
to  serve  as  a  finding  of  fact: 

Considerable  testimony  was  presented  in  the  general  investigation  to  show 
that  current  was  supplied  to  a  number  of  consumers  by  the  American  Elec- 
tric Illuminating  Company  from  1889  to  1890.  It  has  been  asserted  by  those 
opposed  to  the  granting  of  the  application  that  the  Long  Acre  company 
did  not  supply  current  at  that  time  nor  at  any  time,  but  the  evidence  pre- 
sented seems  to  support  the  contention  of  the  Long  Acre  company. 

No  other  expression  as  to  the  claim  of  the  "  prior  use "  oc- 
curred in  my  original  opinion  in  Case  No.  797,  but  the  phrase 
above  quoted  was  seized  upon  by  the  applicant  and  persisitently 
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used  as  a  finding  of  '"  prior  use."  In  fact,  it  was  no  such  thing. 
I  need  only  to  point  out  that,  even  were  the  statement  of  the 
original  opinion  sustained  by  the  facts  subsequentlj"  appearing  in 
Case  No.  797  (which  it  was  not,  and  I  have  no  hesitation  in  say- 
ing that  such  a  finding  upon  all  of  the  record  in  Case  No.  797 
would  be  set  aside  by  any  court  as  "  without  evidence  tending  lo 
sustain  it"),  "prior  use"  would  by  no  means  follow  therefrom. 
As  was  held  in  the  analogous  case  of  the  Hydro-Electric  Power 
Company,  hereinafter  set  out,  the  Long  Acre  company  might  have 
generated  and  sold  current  without  "  exercising  "  any  franchise. 
When  the  original  order  in  Case  No.  797  was  before  the  Appel- 
late Division  (137  App.  Div.  810),  the  court  considered  in  a  sin- 
gle sentence  whether  the  franchise  under  which  the  Long  Acre 
company  seeks  to  operate  its  business  fell  within  the  class  of 
franchises  "not  heretofore  actually  exercised,"  saying: 

It  appears  from  the  evidence  and  the  report  of  the  commissioner  who 
reported  upon  the  application,  that  the  American  Electric  Illuminating  Com- 
pany, the  owner  of  the  franchise  through  mesne  assignments,  actually  exer- 
cised it  and  supplied  electricity  to  customers  in  1889  and  1890,  when  it 
was  practically  driven  out  of  business  by  the  abolition  of  overhead  wires  in 
the  city  of  New  York. 

The  court  accordingly  said  that  the  franchise  was  not  to  be  con- 
sidered AS  falling  within  the  class  of  franchises  "  not  heretofore  ac- 
tually exercised."  No  other  phase  of  the  question  of  prior  exer^ 
else  was  considered  by  the  Appellate  Division. 

When  Case  No.  797  was  remanded  by  the  Appellate  Division  to 
the  commission  "  for  consideration  and  action  within  the  limits  of 
its  authority,"  testimony  upon  the  question  of  prior  use  was  taken 
at  length,  and,  in  my  opinion,  the  assumption  of  facts  upon  which 
I,  as  the  sitting  commissioner,  had  made  the  statement  above 
quoted  from  the  original  opinion  in  Case  No.  707,  was  conclusively 
disproved.  The  majority  of  the  commission  felt  unable,  however, 
under  the  decision  of  the  Appellate  Division  above  referred  to,  to 
do  anything  else  than  authorize  the  issuance  of  securities,  and  this 
was  done  by  the  order  entered  on  July  28,  1911. 

When  this  order  came  before  the  Appellate  Division,  the  ma- 
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jority  of  that  court,  as  evidenced  by  the  opinion  of  Mr,  Justice 
Dowling,  treated  the  prior  use  of  the  franchise  as  a  fact  which  had 
been  found  by  the  commission.  Mr.  Justice  Miller,  however,  in 
writing  for  the  minority,  said,  as  to  the  significance  of  my  original 
remark  upon  the  question  of  prior  exercise: 

The  commission  had  assumed,  without  formaUy  finding  the  fact  to  be, 
that  said  franchise  had  been  exercised,  but  that  assumption  of  fact  was 
unimportant  in  view  of  the  said  erroneous  construction  of  the  statute. 

The  Court  of  Appeals  declined  to  consider  the  question  of  prior 
use  and  exercise  of  the  franchise,  but  treated  it  as  thus  far  not 
presented  for  its  consideration  and  determination,  saying : 

We  do  not  consider  the  question  as  to  whether  or  not  the  franchise  held 
by  the  respondent  was  actually  exercised  prior  to  the  taking  effect  of  the 
Public  Service  Commissions  Law,  for  the  reason  that  the  commission  did 
not  make  or  base  the  final  order  upon  a  finding  of  fact  in  regard  to  it. 

The  evidence  adduced  from  the  witness*es  of  the  Long  Acre  com- 
pany and  the  witnesses  of  the  New  York  Edison  Company  and 
from  other  sources  at  the  further  hearings  held  by  the  commission 
in  pursuance  of  the  mandate  of  the  Appellate  Division  has  been  by 
no  one  stated  with  greater  accuracy  or  force  than  by  Mr.  Justice 
Miller  at  the  time  Case  Xo.  707  was  for  the  second  time  before 
the  Appellate  Division.  People  ex  rel.  Now  York  Edison  Co:  v. 
Public  Service  Commission,  151  App.  Div.  832.  In  his  opinion 
in  that  court,  Mr.  Justice  Miller,  with  whom  concurred  the  presid- 
ing justice,  said  [Commissioner  ifaltbie  then  quotes  very  exten- 
sively from  Justice  Miller's  opinion]. 

In  view  of  the  careful  and  accurate  summary  which  Mr.  Justice 
Miller  has  made  of  the  evidence  brought  out  at  the  hearings  subse- 
quent to  the  original  opinion  in  Case  No.  797  [continues  the  com- 
missioner], in  relation  to  this  question  of  prior  use  of  the  fran- 
chise, it  is  unnecessary  for  me  to  again  go  over  that  ground. 
Everything  which  I  said  on  the  subject  in  my  opinion  of  July  28, 
1911,  is  true  to-day.  The  record  remains  exactly  the  same,  and 
the  present  majority  of  the  commission,  in  entering  an  order  in 
Case  No.  1624,  fails  to  make  any  contrary  findings  or  deal  with 
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the  question  in  any  way.  I  deem  the  conclusions  reajched  by  Mr. 
Justice  Miller  to  be  irresistible. 

Substantially  this  point  was  considered  and  passed  upon  in  the 
decision  of  the  public  service  commission  for  the  second  district 
in  Village  of  Theresa,  N.  Y.  v.  Hydro-Electric  Power  Com- 
pany and  Frederick  L.  Santway,  2  P.  S.  C.  R.  (2d  Dist.  N.  Y.) 
G92.  In  that  case  the  Hydro-Electric  Power  Company  had  built 
a  power  house  in  the  village  of  Theresa,  and  installed  electric 
machinery  for  the  sole  purpose  of  producing,  generating  and  dis- 
tributing electric  energy  from  the  water  power.  It  owned,  used 
and  operated  real  estate,  fixtures  and  personal  property  in  connec- 
tion with  the  generation  and  sale  of  electricity  for  light  and  power. 
It  generated  current,  however,  at  its  own  plant  and  power  house, 
and  delivered  it  to  Frederick  L.  Santway  at  the  generator  in  the 
company's  power  house.  Santway  took  the  current  at  that  point 
and  distributed  it  over  his  own  wires  to  consumers  on  his  system. 
Santway  had  a  franchise  which  authorized  him  to  make  such  dis- 
tribution and  to  carry  his  wires  on  poles  across  streets.  The 
Hydro-Electric  Power  Company  did  not  cross  any  streets  or  public 
places  with  any  wires  owned  or  operated  by  it.  The  public  serv- 
ice commission  held  that  it  was  unnecessary  for  the  Hydro-Elec- 
tric Power  Company  to  apply  to  the  commission  for  permission 
and  approval  to  operate,  and  that  the  distribution  by  Santway  of 
the  electric  current  generated  by  the  Hydro-Electric  company  did 
not  constitute  the  exercise  of  any  franchise  by  anybody  except 
Santway,  and  that  if  Santway  had  a  franchise,  it  was  his  fran- 
chise which  was  exercised. 

In  view  of  the  long  lapse  of  time  since  it  is  even  claimed  that 
the  franchise  of  the  Long  Acre  company  was  exercised,  a  few 
words  should  perhaps  be  said  on  the  question  whether  that  fran- 
chise is  to  be  deemed  a  franchise  "  heretofore  granted  but  *  *  * 
the  exercise  of  which  shall  have  been  suspended  for  more  than  one 
year."  After  the  Public  Service  Commissions  Law  went  into 
eflFect,  the  franchise  was  concededly  not  used  until  1908  or  1909* 
Moreover,  any  operation  by  the  Long  Acre  company  since  the  Pub- 


Matter  of  Long  Acbe  Electeic  Light  &  Power  Co.    57 

Public  Service  Commission,  First  District. 

lie  Service  Commiaeious  Law  went  into  effect  cannot  avail  the  com- 
pany anything  if  the  company  was  not  operating  at  the  time  the 
Public  Service  Commissions  Law  went  into  effect,  for  any  opera- 
tion began  since  July  1,  1907,  has  been  without  warrant  of  law, 
the  requisite  permits  not  having  been  obtained  from  the  proper 
authorities.  As  was  said  by  the  Court  of  Appeals,  "  the  records 
of  the  commission  did  not  evidence  the  existence  of  the  alleged 
right." 

The  contention  of  the  applicant  upon  the  hearing  in  Case  No. 
1624  as  to  the  meaning  and  application  of  the  phrase  '^  the  exercise 
of  which  shall  have  been  suspended  for  more  than  one  year  "  neces- 
sarily was  that  this  provision  of  the  statute  was  of  no  meaning  or 
effect  whatever.    *    *    *. 

It  remains  to  be  pointed  out  that  neither  the  majority  of  the 
commission  nor  the  court  in  any  review  of  the  commission's  orders 
in  Case  Xo.  797,  have  at  any  time  passed  upon,  or  made  any  find- 
ing of  fact  upon,  the  question  whether  the  franchise  of  the  Long 
Acre  company  comes  within  the  purview  of  the  question  which  I 
addressed  to  counsel  for  the  applicant,  with  the  result  above 
quoted.  I  do  not  believe  that  the  legislature  of  the  state  of  New 
York  did  a  meaningless  or  senseless  thing  when  it  inserted  in 
section  68  the  words  "  or  the  exercise  of  which  shall  have  been 
suspended  for  more  than  one  year."  I  do  not  believe  that  these 
words,  inserted  by  the  legislature,  should  be  construed  to  have 
no  meaning,  no  purpose,  and  no  effect,  as  counsel  for  the  appli- 
cant necessarily  contends. 

If  the  franchise  of  the  Long  Acre  company  falls  within  either 
the  category  of  franchises  granted  prior  to  July  1,  1907,  but  not 
lawfully  and  actually  used  before  that  date,  or  the  category  of 
franchises  granted  before  July  1,  1907,  but  of  which  the  opera- 
tion had,  before  July  1,  1907,  been  suspended  and  thereafter  law- 
fully and  actually  exercised  during  a  period  of  more  than  a  year 
subsequent  to  the  insertion  of  these  words  in  the  statute,  the 
commission  could  not  validly  authorize  the  issuance  of  stock  and 
bonds  without  first  granting  a  certificate  of  permission  and  ap- 
proval for  the  exercise  of  the  franchise.     The  commission  has 
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not  even  pretended  to  grant  such  a  certificate,  and,  unless  and 

until  the  higliest  court  of  the  state  shall  decide  otherwise,  the 

order  of  March  6,  1913,  in  Case  No.  1624,  mu&t  be  deemed  to  be 
wholly  without  warrant  of  law. 

IV. 

Under  the  application  filed  with  the  commvision  on  January  21  - 
1918,  upon  which  alone  was  based  the  order  for  hearing  in  Case 
No.  162 Jf.  was  the  commission  in  position  to  make  the  order  of 
March  5,  19 IS,  or  any  similar  order? 

It  remains  to  consider  the  nature  of  the  present  application, 
and  see  whether  this  application  and  the  procedure  which  has 
been  had  pursuant  to  it,  put  the  commission  in  position  where  it 
might  validly  make  an  order  such  as  that  of  March  5,  lO'lS.  I 
do  not  believe  that  the  procedural  side  of  this  commission's  work 
should  be  technical,  involved,  or  cumbersome,  or  that  any  peti- 
tioner before  us  should  be  denied  substantial  justice  under  the 
law,  merely  because  his  case  is  not  conducted  with  the  strictness 
usually  insisted  upon  in  courts  of  law;  but  the  Public  Service 
Commissions  Law  provides  that  "all  hearings  before  a  com- 
mission or  a  commissioner  shall  be  governed  by  rules  to  be 
adopted  and  prescribed  by  the  commission,"  and  if  it  be  true,  as 
Senator  Root  stated  before  the  New  York  State  Bar  Association, 
that  a  provision  like  this  affords  the  ideal  basis  for  a  simple  and 
equitable  procedure,  surely  the  provision  does  not  mean  that  an 
applicant  may  "  play  ducks  and  drakes "  with  the  rules  and 
established  procedure  of  this  tribunal,  and  accomplish  by  indirec- 
tion what  could  not  be  accomplished  by  direct  procedure  under 
the  rules. 

The  order  of  March  5,  1913,  ought  not  to  be  given  any  validity 
whatever,  and  the  grounds  upon  which  I  make  this  statement  are 
not  technical  and  formal  merely ;  they  are  substantial  and  go  to 
the  root  of  the  commission's  establishod  ]>rocedure.  Let  us  ex- 
amine the  several  theories  of  procedure  upon  which  counsel  for 
the  applicant  asked  for  the  making  of  the  present  ordei. 

1.  Was  the  commission  in  position  to  treed  the  petition  of  Jan- 
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vary  21,  191S,  as  a  proper  application  for  a  certificate  of  per- 
mission to  ''begin  construction"?  It  was  not.  The  petition 
does  not  even  allege,  much  less  purport  to  set  out  any  facts  tend- 
ing to  show,  that  the  proposed  construction  was  ''  necessary  or 
convenient  for  the  public  service."  It  does  not  contain  the  show- 
ing of  facts,  and  was  not  accompanied  by  the  documents,  re- 
quired to  give  standing  to  a  petition  under  section  68  of  the  Pub- 
lic Service  Commissions  Law. 

For  example,  rule  XI  of  the  commission  requires  that  when 
an  application  for  "  permission  and  approval "  is  made  under 
section  68,  "  the  petition  shall  state,"  among  other  things : 

(a)  The  facts  showing  compliance  with  all  provisions  of  law  respecting 
the  organization  of  the  applicant  and  its  right  to  begin  construction  or 
exercise  the  franchise  or  right  for  which  permission  and  approval  are  sought, 
and  a  reference  to  each  and  every  document  filed  with  the  commission  affect- 
ing the   same. 

(b)  The  financial  condition  of  the  applicant  as  defined  in  rule  VIII 
and  the  proposed  method  of  financing  the  proposed  construction  or  opera- 
tion.   •    •    • 

(f )  The  facts  showing  that  the  construction  or  the  exercise  of  the  franchise 
or  privilege  for  which  the  permission  and  approval  of  the  commission  are 
sought  is  necessary  or  convenient  for  the  public  service. 

None  of  these  requirements  was  complied  with  by  the  petition 
upon  which  Case  1624  was  instituted,  nor  were  the  requirements 
of  rule  VIII,  requiring,  upon  such  application,  allegation  and 
proof  of  the  financial  condition  of  the  applicant  at  the  time  of 
such  application,  or  of  rule  X,  as  to  the  certain  corporate  docu- 
ments, which,  by  reason  of  the  reference  to  rule  X  in  rule  XI, 
must  be  filed  with  the  petition. 

It  is  unnecessary  to  quote  the  requirements  of  rule  VIII  or 
rule  X,  sub-division  2,  in  full.  An  examination  thereof  will  sus- 
tain the  point  I  am  making.  Rule  VIII  specifies  a  considerable 
number  of  things  which  the  applicant  must  include  in  his  peti- 
tion, to  show  in  detail  its  "  financial  condition  "  at  the  time  the 
application  is  made;  and  rule  XI  requires,  for  reasons  obviously 
in  the  public  interest,  that  "  financial  condition  "  shall  be  alleged 
and  demonstrated  upon  any  application  under  section  68,  as  the 
petition  of  January  21,  1913,    is    stated    to   be.     Xone   of    the 
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schedules  required  by  rule  VIII  accompany  the  petition,  nor  do 
any  of  the  documents  required  by  section  2  of  rule  X.  None  of 
the  faxjts  set  out  in  rule  VIII  appear  in  any  way  in  the  petition 
of  January  21,  1913,  which  is  the  first  and  only  petition  ever  filed 
by  the  applicant  for  permission  to  "  begin  constrwction "  or  for 
any  relief  wider  section  68, 

Rule  XI  moreover  requires,  by  sub-division  3,  as  to  applica- 
tions under  section  68: 

At  the  hearing  proof  must  be  made  by  the  applicant  of  full  compliance 
with  all  provisions  of  law  respecting  the  organization  of  the  applicant  and 
its  right  to  begin  the  construction  or  extension  proposed  or  to  exercise  the 
franchise  or  privilege  for  which  the  {iermission  and  approval  of  the  commis- 
sion are  sought;  and  that  such  construction  or  the  exercise  of  such  franchise 
or  right  is  necessary  or  convenient  for  the  public  service;  and  in  all  cases 
proof  must  be  made  of  the  bona  fides  of  the  enterprise  and  of  the  financial 
ability  of  the  applicant  to  make  the  construction  or  to  operate  or  use  the 
franchise  or  right  in  such  a  way  as  to  benefit  the  public  service. 

No  proof,  upon  any  phase  of  current  or  recent  conditions  as 
to  the  matters  specified  by  this  rule,  was  received  in  evidence  in 
Case  No.  1624,  as  we  have  seen.  All  e\'idence  relating  to  "  pub- 
lic convenience  and  necessity,"  or  to  conditions  in  the  electric 
lighting  business  at  any  time  since  the  spring  of  1911,  was  in 
terms  excluded  by  the  majority  of  the  commission. 

It  may  therefore  be  concluded  that  the  petition  of  January  21, 
1913,  was  not  an  application  upon  which  might  be  based  a  cer- 
tificate to  "  begin  construction,"  under  section  68  of  the  Public 
Service  Commissions  Law. 

These  rules  are  not  mere  technical  requirements,  embodying  a 
multiplicity  of  harassing  detail.  In  many  instances,  as  will  be 
recognized,  they  embody  and  require  not  only  what  is  relevant, 
material  and  necessary  to  proper  imderstanding  of  any  action 
upon  any  such  application,  but  they  in  substance  state  what  has 
been  held  by  the  courts,  in  construing  applications  baaed  on 
"  public  convenience  and  necessity,"  for  example,  to  be  relevant 
and  essential  elements  in  the  petition  and  proofs  upon  such  ap- 
plications. Departure  from  these  requirements  is  therefore  not 
only  unwise,  but  venturesome  from  a  legal  point  of  view. 

2.  Was  the  petition  of  January  21 ,  1913,  entitled  to  be  heard 
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as  an  appUcaiian  for  a  formal  modification  of  the  order  of  Jidy 
28,  1911?  This  was  Mr.  Littleton's  first  theorj-,  and  is  obviously 
the  theory  upon  which  the  petition  was  drawn,  and  the  theory  on 
which  the  order  of  March  5,  1913,  was  prepared  and  adopted. 
Mr.  Littleton  wanted  the  permission  to  "  begin  construction " 
"  written  into  "  the  former  order  of  the  commission,  and  this  is 
in  effect  what  was  done,  as  to  the  order  of  July  28,  1911,  in  Case 
No.  797,  which  was  practically  re-adopted,  with  the  permission  to 
"  begin  construction  "  "  written  in."  The  permission  to  "  begin 
construction  "  was  inserted  in  the  order  of  Julv  28,  1911. 

This  theory  is,  however,  untenable,  as  Mr.  Littleton  soon  found 
on  the  oral  argument,  for  when  he  indicated  that  he  meant  the 
order  of  July  28,  1911,  in  Case  Xo.  797,  he  was  confronted  with 
the  fact  that  the  Court  of  Appeals  had  specifically  reversed  and 
wiped  out  that  order,  and  that  tlie  only  order  remaining  in  Case 
No.  797  was  that  of  Juno  2(),  1908,  which  was  a  single  denial  of 
the  original  application.  The  desired  permission  could  hardly 
be  "  written  into "  an  order  which  the  Court  of  Appeals  had 
wiped  out. 

Mr.  Littleton  finally  conceded,  on  the  oral  argument  that  his 
application  should  be  treated  as  an  application  for  a  re-hearing  in 
Case  No.  797,  upon  the  order  of  June  26,  1908. 

3.  Wa>s  the  petition  of  Janiiary  21  j  1913,  a  petition  upon 
which  a  rehearing  of  the  order  of  June  26,  1908,  in  Case  No. 
797,  could  properly  be  granted?  Clearly  it  was  not.  In  the 
first  place,  it  related  and  referred,  not  to  the  order  of  June  26, 
1908,  but  to  the  order  of  July  28,  1911,  which  had  been  reversed 
by  the  Court  of  Appeals.  Tn  the  second  place,  it  did  not  ask  for 
a  re-hearing  or  for  any  other  or  further  hearing,  but  specifically 
maintained  that  no  further  hearing  was  necessary.  In  the  third 
place,  it  complied  with  no  requirements  of  law  or  rules  governing 
re-hearings.  The  rules  of  the  commission  (rule  IV,  paragraph 
6)  provide: 

6.  Rehearings.  AppUcations  for  reopening  a  caae  after  final  submission, 
or  for  a  rehearing  after  decision  made  by  the  commission,  must  be  in  writing 
and  must  state  specificaUy  the  grounds  upon  which  the  application  is  based, 
and  fully  the  facts  in  support  thereof.    When  any  decision,  order  or  require- 
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ment  of  the  commission  is  sought  to  be  reversed,  abrogated,  changed  or 
modified  on  account  of  facts  and  circumstances  arising  subsequent  to  the 
hearing  or  of  consequences  resulting  from  compliance  with  such  decision, 
order  or  requirement  which  are  claimed  to  justify  a  reconsideration  of  the 
case,  the  matters  relied  upon  by  the  applicant  must  be  fully  set  forth. 

The  petition  in  nowise  complied  with  this  rule.  Instead  of  as- 
serting new  and  changed  facts,  it  affirmatively  asserted  that  there 
had  been  no  change  in  the  facts  or  conditions.  Instead  of  asking 
the  commission  to  take  proof  of  new  facts  and  conditions,  it 
claimed  that  the  facts  were  still  the  same  as  they  were  two  to  five 
years  before. 

The  decisive  factor,  anyway,  is  the  fact  that  the  commission 
did  not  treat  the  petition  as  one  for  a  re-hearing,  as  Mr.  Littleton 
requested,  and  did  not  grant  a  re-hearing,  but  treated  the  petition 
as  the  basis  for  a  new  and  separate  proceeding,  and  as  such  the 
order  in  Case  No.  1624  must  stand  or  fall. 

4.  The  qu-estion  remains  whether,  assuming  thai  the  proper 
papers  were  before  it  on  March  5,  1913,  the  commission  was  in 
position,  or  legally  had  the  power,  to  reverse,  abrogate  and  set 
aside  in  Case  No.  162Jf,  the  final  order  which  it  had  made  in  Case 
No.  797?  It  was  not.  The  order  of  June  26,  1908,  in  Case  No. 
797,  which  the  order  of  March  5,  1913,  specifically  purports  to 
abrogate  and  set  aside,  had  just  been  reinstated  and  continued  in 
force  by  the  Court  of  Appeals.  That  order,  therefore,  had  the 
same  status  and  effect  as  a  judgment  in  an  action  in  the  courts 
has  after  affirmance  by  the  Court  of  Appeals.  Barber  v.  Town  of 
New  Scotland,  64  App.  Div.  229;  People  ex  rel.  McCable  v. 
Mathies,  179  N.  T.  242,  248;  People  ex  rel.  Myers  v.  Barnes, 
114  N.  T.  317,  325. 

The  commission  had  no  power  whatever  to  reverse  the  order 
of  June  26,  1908,  if  at  all,  except  upon  full  and  sufficient  proof 
that  conditions  had  substantially  changed.  This  is  familiar  doc- 
trine which  has  specifically  been  held  applicable  to  a  similar  de- 
termination by  the  state  board  of  railroad  commissioners,  the  pre- 
decessor of  this  commission.  People  ex  rel.  Sawyer  v.  Board  of 
R.  R  Commrs.,  128  App.  Div.  814. 

In  the  Sawyer  case,  an  order  of  the  state  board  of  railroad 
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commissioners,  based  upon  public  convenience  and  necessity  and 
granting  a  certificate  thereof,  had  been  reversed  by  the  Court  of 
Appeals  and  an  order  denying  the  application  entered.  The  ap- 
plicant brought  the  matter  again  before  the  board,  and  obtained  a 
second  order.  This  order  was  slightly  different  in  substance  and 
form,  but  there  was  no  showing  of  new  and  substantially  different 
conditions  existing  at  the  time  the  board  entered  its  second  order. 
The  Appellate  Division  held  that  the  board  of  railroad  commis- 
sioners was  without  power  to  make  an  order  granting  the  appli- 
cation, except  upon  proof  of  substantially  changed  conditions. 

These  are  not  technical  or  merely  formal  points.  They  go  far 
below  the  surface  of  things ;  they  touch  the  roots  of  orderly  and 
equitable  procedure  by  this  body;  they  relate  to  salutary  pro- 
visions put  down  in  the  public  interest.  If  the  procedure  fol- 
lowed by  the  applicant  in  this  case  were  permitted  to  pass  im- 
challen^ed,  the  Eules  of  Practice  and  Procedure  of  this  commis- 
sion might  as  well  be  repealed. 

In  Conclusion 

It  is  unfortunate  that  no  member  voting  for  the  order  of  March 
5,  1913,  has  written  an  opinion,  setting  forth  any  considerations 
of  fact  or  of  law  upon  which  a  claim  of  justification  for  that  order 
might  be  based.  I  have  felt  that  the  far-reaching  public  im- 
portance of  the  case  deserves  a  full  discussion  thereof,  even 
though  the  views  heretofore  held  by  the  commission  as  to  the 
franchise  and  proposals  of  the  Long  Acre  company  had  been 
previously  set  out  at  some^length  in  the  opinions  filed  in  Case  No. 
797.  I  am  sorry  that  none  of  my  colleagues  has  seen  fit  to  state 
either  the  facts  or  the  conception  of  law  upon  which  the  present 
order  is  based.  How  can  a  certificate  of  permission  and  ap- 
proval to  "  begin  construction,"  under  section  68  of  the  Public 
Service  Commissions  Law,  properly  be  granted  to  the  Long  Acre 
company  without  first  a  determination  and  finding  that  "  such 
construction  "  is  "  necessary  and  convenient  for  the  public  serv- 
ice," especially  in  view  of  the  unanimous  determination  of  the 
commission  in  Case  No.  797,  reinstated  in  force  by  the  Court  of 
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Appeals,  that  "  such  construction  "  by  the  Long  Acre  company 
was  not  necessary  or  convenient  for  the  public  service.  What 
evidence,  what  "  new  and  substantially  changed  conditions," 
warrant  a  reversal  of  the  previous  determination  which  this  com- 
mission had  unanimously  made  and  which  the  Court  of  Appeals 
had  but  recently  affirmed^  How  does  the  majority  reach  the 
conclusion  that  the  franchise  of  the  Long  Acre  company  does  not 
come  within  the  class  of  franchises  *'  heretofore  granted,  but  not 
heretofore  actually  exercised  "  ?  What  facts  or  provisions  of  law 
warrant  the  cryptic  conclusion  that  the  Long  Acre  company  "  has 
the  present  and  absolute  right  to  construct  an  electric  plant  in  the 
city  of  New  York,"  in  view  of  this  commission's  unanimous  de- 
cision that  the  Long  Acre  company  has  no  such  right,  and  in  view 
of  the  decision  of  the  Court  of  Appeals  that  the  records  of  the 
commission  did  not  evidence  any  such  right?  So  far  as  matters 
of  fact  are  concerned,  I  take  it  that  the  present  majority  of  the 
commission  stand  upon  the  record  taken  and  the  findings  made 
by  the  commission  in  Case  No.  797,  and  that  the  order  of  March 
5,  1913,  is  based  only  upon  a  different  construction  than  I  have 
been  able  to  give  to  the  recent  decision  of  the  Court  of  Appeals. 

There  are  fundamental  questions  of  public  policy  at  the  bottom 
of  this  case.  I  am  not  concerned  for  the  New  York  Edison  Com- 
pany; that  company  is  abundantly  able  to  protect  its  interests. 
But  I  am  concerned  for  the  interests  of  the  public  and  of  the  con- 
sumer who  will  have  ultimatelv  to  "foot  the  bills"  and,  indi- 
rectly  but  surely,  pay  for  the  duplicate  plant  built  by  a  "  com- 
peting "  company.  Competition  in  the  electric-lighting  business 
in  the  city  of  New  York  is  as  impossible  in  fact  as  it  is  unsound 
in  economics.  If  the  last  quarter  of  a  century  has  demonstrated 
any  fact,  it  is  that  competing  electric-light  companies  are  formed 
only  to  be  swallowed  up  and  the  cost  charged  to  the  public.  The 
legislature  of  this  state  has  taken  an  advanced  position  upon  the 
subject  of  regulation  of  public  utilities,  and  has  favored  regula- 
tion over  against  unbridled  attempts  at  competition  and  the  reck- 
less duplication  of  plants.  The  highest  court  of  the  state  has  sus- 
tained this  policy.     It  would  indeed  be  unfortunate  if  this  case 
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were  to  lead  to  any  breaking  down  of  these  salutary  standards  of 
public  policy  which  the  l^islature  has  declared  and  the  courts 
have  approved. 

EusTis,  Commissioner  (also  dissenting)  :  I  concur. 


In  the  Matter  of  the  Application  of  the  Staten  Island  Railway 
Company  for  the  Consent  of  the  Public  Service  Commission  for 
the  First  District,  Pursuant  to  the  Provisions  of  Section  54 
of  the  Railroad  Law,  to  the  Abandonment  of  the  Whitlock  Sta- 
tion of  the  Said  Company,  in  the  Borough  of  Richmond,  City 
of  New  York. 

Case  No.  1598. 

(PuhUc  Service  Commiflsion,  First  District,  March,  1913.) 

Stations -- discontinuance  and  relocation  —  steam  railroad  —  duty  of  com- 
mission in  giving;  consent  under  Railroad  Law,  §  54. 

Facts  held  to  warrant  the  slTing  of  consent,  under  Railroad  Law,  §  54  — 
conditions  imposed. 

The  commission  should  not  consent,  under  Railroad  Law,  |  34,  to  the 
removal  or  abandonment  of  a  railroad  station  that  has  been  used  for  a 
number  of  years,  if  the  use  has  been  considerable  and  there  has  grown 
up  around  the  station  a  center  at  business. 

Under  all  of  the  circumstances  stated  in  the  opinion  in  this  case,  the 
commission  is  warranted  in  granting  to  the  Staten  Island  Railway  Com- 
pany the  requisite  consent,  under  Railroad  Law,  §  .'54,  to  the  discontinu- 
ance of  its  Whitlock  station,  but  will  do  so  only  upon  the  condition  that 
the  Whitlock  station  may  be  abandoned  when  the  proposed  new  station 
at  Bay  Terrace,  al>out  1,400  feet  from  Whitlock,  has  been  completed,  with 
at  least  as  good  a  waiting  room  as  that  at  present  at  Whitlock,  and  when 
the  road  leading  from  the  Amboy  road  to  the  railroad  track  has  been 
completed. 

The  Staten  Island  Railway  Company  asked  for  the  consent  of 
the  commission,  under  section  54  of  the  Railroad  Law,  to  the 
abandonment  of  its  Whitlock  station,  in  the  borough  of  Richmond. 
The  carrier  proposed  to  establish  a  new  station,  about  1,400  feet 
distant  from  the  Whitlock  station,  to  be  known  as  Bay  Terrace. 

VOT«  III— 5 
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The  order  entered,  on  March  14,  1913,  in  pursuance  of  the  opin- 
ion on  that  date  adopted,  was  as  follows: 

Application  having  been  made  to  the  public  service  commission  for  the 
first  district  by  Staten  Island  Railway  Company  by  petition  verified  Novem- 
ber 30,  1912,  for  the  consent  of  the  commission  pursuant  to  the  provision^ 
of  section  54  of  the  Railroad  Law  to  the  discontinuance  of  said  company's 
established  passenger  station  at  Whitlock,  borough  of  Richmond,  city  of  New 
York;  and  a  hearing  having  been  held  upon  said  application  before  Commis- 
sioners John  £.  Eustis  and  George  V.  S.  WiHiams  on  December  18,  1912, 
January  8,  February  18,  and  February  26,  1913,  R.  H.  Nielson  appearing  for 
Staten  Island  Railway  Company,  Messrs.  Roosevelt  and  Kobbe  appearing 
for  William  D.  Campbell,  Francis  A.  Bryant  and  George  E.  Kobbe,  as 
trustees,  Frederick  A.  Bunn  appearing  for  Ocean  View  Cemetery,  John  H. 
Ruston  ap])earing  for  Memorial  Cemetery,  Inc.,  Jeromo  H.  Buck  appearing 
for  Charles  G.  Farrell,  Mrs.  Z.  Cox  and  Mrs.  Coclirane;  and  it  appearing 
that  notice  of  said  hearing  was  duly  published  and  posted  as  required  in 
the  resolution  for  hearing  in  this  proceeding,  dated  December  6,  1912. 

Now,  tlierefore,  it  is 

Ordered,  That  the  consent  of  the  public  service  commission  for  the  first 
district  be  and  hereby  is  granted  to  Staten  Island  Railway  Company  to  dis- 
continue the  present  station  at  Whitlock,  provided,  however,  that  another 
suitable  and  adequate  station  be  constructed  and  maintained  at  the  place 
now  known  as  Bay  Terrace,  and  provided  that  such  new  station  at  Bay 
Terrace  have  a  suitable  waiting  room  of  capacity  at  least  equal  to  the 
waiting  room  now  provided  on  the  northbound  platform  at  the  present  W^hit- 
lock  station. 

Further  ordered,  that  the  permission  hereby  granted  to  discontinue  the 
Whitlock  station  take  effect  when  the  new  station  with  waiting  room  as 
above  provided  is  ready  for  operation  and  in  use  by  the  public. 

The  further  facts  as  to  the  matter  appear  in  the  opinion  adopted. 

Arthur  DuBois,  for  the  Commission. 

R.  H.  Nielson,  Nicholas  Kelley,  and  C.  C.  F.  Bent,  for  The 
Staten  Island  Railway  Company. 

Roosevelt  &  Kobbe,  for  William  D.  Campbell,  Francis  A. 
Bryant,  and  George  E.  Kobbe,  as  trusteee. 

Frederick  A.  Bunn,  for  the  Ocean  View  Cemetery  Association. 

John  II.  Ruston,  for  the  !Nreniorial  Cemetery  Association. 
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Jerome  H.  Buck,  for  Charles  G.  Farrell,  Mrs.  Z.  Cox,  and  Mrs. 
Cochrane. 

Wm.  H.  Milnor,  for  the  Wood,  Harmon  Company. 

EusTis,  Commissioner. —  Hearings  were  had  upon  this  appli- 
cation after  due  notice  had  been  published,  and  considerable  testi- 
mony taken  before  Commissioners  Williams  and  Eustis.  From 
the  testimony  produced  upon  the  various  hearings  had  herein  the 
following  facts  appeared,  to  wit:  The  station  proposed  to  be 
abandoned  is  to  be  replaced  by  a  new  station  about  1,400  feet 
distant  therefrom.  The  present  station  has  been  in  use  for  a  large 
number  of  years,  and  is  what  is  known  as  a  flag  station.  It  is 
located  about  one-third  of  the  distance  from  the  Oakwood  Heights 
station  to  Great  Kills,  and,  if  this  station  is  abandoned  and  a  new 
station  substituted  as  proposed,  the  new  station  will  be  about  equi- 
distant between  the  aforesaid  two  stations. 

There  was  opposition  to  the  application  on  behalf  of  the  owners 
of  the  Ocean  View  Cemetery  and  the  Ocean  View  Development 
Company,  two  corporations  owning  a  tract  of  land  along  the 
Amboy  road  with  an  entrance  opposite  the  Whitlock  station.  The 
Ocean  View  Cemetery  had  originally  a  tract  of  some  300  acres  at 
this  place.  Over  100  acres  were  sold  some  time  ago  to  a  Hebrew 
cemetery  company.  This  portion  was  at  the  rear  part  of  the  prop- 
erty, abutting  on  a  back  road,  which  is  reached  by  a  trolley  and  is 
not  in  any  way  affected  by  the  Whitlock  station.  According  to 
the  evidence,  this  is  the  only  part  of  the  whole  tract  that  has  been 
used  up  to  the  present  time  to  any  extent  for  burial  purposes. 
One  hundred  acres  more  of  this  property  were  sold  to  the  Ocean 
View  Development  Company,  and  they  also  have  an  option  for 
the  remaining  100  acres.  From  this  it  would  appear  that  the 
Ocean  View  Cemetery  Company  expects  to  get  out  of  its  invest- 
ment entirely  and  the  Ocean  View  Development  Company  to  be 
the  only  ones  interested  in  this  tract  of  about  200  acres  which  is 
dedicated  to  cemetery  purposes. 

The  owners  of  a  small  hotel  adjacent  to  the  Whitlock  station 
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and  a  lady  living  on  a  corner  about  200  feet  away  were  the  other 
two  objectors.  From  the  evidence  it  would  appear  that  there  are 
only  three  houses  in  sight  from  the  Whitlock  station,  one  being 
the  hotel,  one  Mrs.  Cochrane's  house  and  the  other  building  be- 
longing to  the  cemetery,  used  as  an  office.  At  the  place  where  the 
proposed  new  station  is  to  be  constructed,  it  was  shown  that  there 
are  also  only  three  houses  in  sight,  but  the  land  adjacent  to  the 
proposed  new  station  belongs  to  Wood,  Harmon  &  Co.,  and  they  are 
now  engaged  in  laying  out  streets  for  the  purpose  of  selling  lots 
for  building  purposes.  This  is  the  only  section  in  that  vicinity 
where  any  streets  have  yet  been  opened  up  excepting  the  main 
highways  that  have  been  there  for  years.  Wood,  Harmon  &  Co. 
have  done  considerable  prospecting  in  vacant  lots  on  Staten  Island 
for  building  purposes,  and  wherever  they  have  gone,  they  have 
been  followed  by  an  influx  of  a  great  many  residents.  Un- 
doubtedly the  tract  that  they  now  own  will  be  developed  into  a 
residential  commimity  within  a  reasonable  time.  There  is  a  new 
road  constructed  from  the  Amboy  road  directly  to  the  railroad 
track  near  the  proposed  new  station,  which  makes  the  same  easily 
accessible. 

The  location  of  the  station  will  be  midway  between  Great  Kills 
and  Oakwood  Heights,  and  in  that  respect  will  be  an  improve- 
ment on  the  present  location.  The  fact  that  it  is  in  a  neighbor- 
hood that  is  not  surrounded  with  a  cemetery  locates  it  in  a  place 
that  is  adapted  for  residential  purposes  and  which  would  accommo- 
date people  who  are  daily  passengers  to  and  from  their  business. 
The  very  fact  that  the  present  station  has  been  in  existence  even 
in  a  small  way  for  many  years  and  that  no  more  growth  has  de- 
veloped around  the  station  than  one  small  house  and  a  hotel, 
would  indicate  that  it  is  not  a  desirable  localitv  for  either  business 
or  residence,  and  it  goes  without  saying  that  people  do  not  from 
choice  locate  their  homes  close  to  a  cemetery. 

The  contention  of  the  cemetery  people  that  the  present  station 
should  remain  where  it  is,  was  based  upon  the  fact  that  it  is  near 
the  main  entrance  to  the  cemetery  groimds ;  but,  as  that  part  of  the 
cemetery  has  not  been  used  to  any  extent  for  burial  purposes,  there 
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is  no  evidence  in  the  case  to  show  that  people  would  travel  by  train 
to  go  to  the  cemetery,  and  would  not  be  more  likely  to  come  by 
trolley,  walk  through  the  back  street  or  come  by  carriages.  The 
proposed  new  station  is  not  so  far  from  the  cemetery  entrance  as 
to  make  it  at  all  difficult  or  inconvenient  for  those  who  want  to  go 
that  %vay.  The  evidence  shows  that  people  living  along  the  rail- 
road tracks,  in  going  to  the  cemeteiy,  use  the  railroad  right  of 
way  as  a  street,  there  being  no  parallel  streets  and  very  few  cross 
streets. 

We  should  not  consent  to  the  removal  or  abandonment  of  a  sta- 
tion upon  the  line  of  a  railroad  that  has  been  used  for  a  number 
of  years  if  there  has  grown  about  the  station  a  center  of  business 
and  the  station  is  one  that  is  used  to  a  considerable  extent.  Whit- 
lock  station  does  not  seem  to  come  within  that  class.  It  is  used 
as  a  flag  station;  no  tickets  are  sold  there;  no  agent  is  kept  there, 
and  very  few  people  use  it.  It  appears  that  the  tickets  sold  to  the 
Oakwood  Heights  station  are  accepted  for  a  ride  to  Whitlock 
station.  So  far  as  the  small  hotel  located  at  the  station  is  con- 
cerned, the  picnic  parties  can  easily  reach  this  hotel  either  by 
road  or  along  the  railroad  track  from  the  proposed  new  station 
with  very  little  inconvenience.  It  means  an  additional  walk  of 
about  1,400  feet,  or  a  quarter  of  a  mile  (five  city  blocks)  which 
should  not  be  considered  far,  especially  where  the  picnic  parties 
ar0  composed,  as  they  seem  to  be  in  this  case,  of  organizations 
friendly  to  the  owner  of  the  hotel.  The  railroad  company  has 
asked  for  the  change  for  the  reason  that  they  believe  it  would  be  to 
their  interest  because  of  the  fact  that  they  would  secure  more 
busiuess  if  they  had  a  station  at  the  new  location.  It  would 
certainly  appear  to  any  disinterested  person  that  a  station  in  a 
section  not  up  against  a  cemetery  would  be  more  attractive  to 
people  wanting  to  build  homes  than  the  one  at  the  present  place. 
The  convenience  of  the  people  who  are  going  to  make  their  homes 
there  and  develop  this  section  will  be  better  served  by  having  the 
station  at  the  new  location^  and  there  certainly  is  no  demand  for 
two  stations  in  this  stretch  of  about  8,000  feet.  The  stations  will 
be  less  than  four-fifths  of  a  mile  apart,  and  for  a  country  section 
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it  would  seem  to  be  sufficiently  close.  As  there  was  some  question 
presented  at  the  hearing  as  to  the  condition  of  the  new  road  that 
was  being  constructed  from  x\mboy  road  to  the  railroad  track,  the 
abandonment  of  the  present  station  should  not  be  permitted  to  go 
into  effect  until  the  new  station  is  completed  and  the  road  thereto 
in  proper  condition  for  travel. 

I  therefore  recommend  that  the  application  be  granted  for  the 
abandonment  of  Whitlock  station  when  the  new  station,  including 
a  waiting  room  at  least  as  good  as  the  present  waiting  room  at 
Whitlock  station,  on  the  New  York-bound  side,  and  the  road  lead- 
ing from  Amboy  road  to  the  railroad  track  is  completed. 


In  the  Matter  of  the  Hearing  on  the  Motion  of  the  Commission 
Concerning  the  Regulations  or  Practices  of  The  Staten  Island 
Railway  Company  with  Respect  to  the  Unprotected  Grade 
Crossings  at  Washington  and  Lincoln  x\ venues,  and  the  Lack 
of  a  Station  and  Waiting-room  at  Washington  Avenue,  Grant 
City,  in  the  Borough  of  Richmond,  City  of  New  York. 

Case  No.  1645. 

(Public  Service  Commission,  First  District,  March,  1913.) 

Stations  and  station  facilities  —  waiting  room  —  adequacy  of  provisions  made 

by  the  carrier  after  the  filing  of  the  complaint. 
Grade  crossings  —  safety  precautions  —  bell  warnings  —  protection  by  gates. 

The  carrier  claimed  that  after  the  complaint  as  to  the  shelter  facilities 
at  Grant  City,  in  the  borough  of  Richmond,  had  been  filed,  it  had  satis- 
fied the  complaint.  The  complainant,  however,  was  not  satisfied  there- 
with. It  appeared  that  the  waiting  room  which  had  been  built  was  about 
twenty-one  feet  long,  but  only  five  and  one-half  feet  wide  on  the  inside. 
In  order  to  be  built  any  wider,  the  structure  would  have  to  encroach 
either  upon  a  public  street  or  upon  the  railroad  track.  The  number  of 
persons  using  the  station  was  not  large,  and  one  large  association  in 
Grant  City  expressed  its  satisfaction  with  the  waiting  room  as  built. 
Held,  that  the  complaint  should  be  dismissed,  without  prejudice  to  fur- 
ther hearings  in  the  matter  when  it  may  appear  that  suitable  land  is 
available  for  a  larger  station  building. 
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Under  the  circumstances  made  to  appear  before  the  commission  in  this 
proceeding,  there  does  not  seem  to  be  warrant,  at  this  time,  for  making 
any  order  as  to  the  safety  precautions  at  the  Washington  avenue  grade 
crossing  of  the  track  of  the  Staten  Island  Railway  Company,  in  Grant 
City. 

The  Grant  City  Civil  League,  and  interested  individuals,  com- 
plained to  the  Commission  as  to  the  unprotected  condition  of  two 
grade  crossings,  and  the  absence  of  a  station  and  waiting-room,  at 
Grant  City,  in  the  borough  of  Richmond. 

It  appearing  that  the  complaint  had,  to  a  substantial  degree, 
been  satisfied  by  the  carrier,  the  order  entered,  on  March  14,  1913, 
in  pursuance  of  the  opinion  on  that  date  adopted,  was  as  follows : 

A  hearing  having  been  held  in  the  above-entitled  proceeding  on  March  6, 
1913,  Commissioner  Eustis  presiding,  R.  H.  Neilson  of  counsel  for  the  8taten 
Island  Railway  Company,  Frank  Miller  and  Frank  M.  Paulsen  appearing 
for  the  Grant  City  League  of  Grant  City,  Dr.  O.  Xilsson  and  Paul  Selfsleghs 
appearing  in  person,  and  Arthur  DuBois,  assistant  counsel,  attending  for 
the  commission;  and  testimony  having  been  taken:  and  it  appearing  that 
said  Staten  Island  Railway  Company  has  installed  and  is  operating  crossing 
gates  at  Lincoln  avenue,  and  is  to  maintain  and  operate  the  same,  winter 
and  summer,  for  all  train  movements;  and  it  further  appearing  that  the  said 
Staten  Island  Railway  Company,  has  constructed  at  Grant  City  on  the  north- 
bound platform  a  waiting  room  of  such  size  as  the  existing  conditions  and 
available  building  space  between  the  company's  tracks  and  the  public  street 
will  permit. 

Now,   therefore,    it   is 

Ordered,  that  the  above-entitled  proceeding  be  and  the  same  hereby  is  dis- 
continued without  prejudice  to  the  commission  holding  further  hearings  in 
the  matter  when  it  may  appear  that  suitable  land  is  available  for  a  larger 
station  building. 

The  further  facts  as  to  the  matter  appear  in  the  opinion  adopted. 

Arthur  DuBois,  for  the  Commission. 

R.  H.  Neilson,  for  the  Staten  Island  Railway  Company. 

Frank  Miller  and  Frank  M.  Paulsen,  for  the  Grant  City  Civic 
League. 

Dr.  O.  Nilsson  and  Paul  Selfsleghs,  in  person. 
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EusTiB,  CommisBioner. —  The  hearing  herein  was  had  on  ac- 
count of  several  complaints  from  persons  representing  the  Civic 
League  of  Grant  City.  At  the  hearing  it  appeared  that  the  com- 
plaint against  the  railroad  company  for  lack  of  shelter  had  been, 
in  a  measure,  complied  with,  but  the  complainants  were  not  satis- 
lied  with  the  shelter  that  had  been  built ;  and  it  appeared  upon 
further  investigation  that  it  was  the  best  the  company  could  do 
on  account  of  the  restricted  area  owned  by  them  alonsrside  of  the 
track.  The  waiting  room  that  they  had  constructed  wfts  only  five 
and  one-half  feet  wide  on  the  inside,  and  about  twenty-one  feet 
long,  but  in  order  to  build  it  any  wider  it  would  either  have  to 
encroach  upon  the  railroad  track  or  upon  the  public  street,  neither 
of  which  was  possible.  It  also  appeared  that  there  was  another 
large  association  in  Grant  City  that  had  expressed  their  satis- 
faction with  the  waiting  room,  and  I  think  that,  under  all  the 
circumstances,  considering  the  small  number  of  people  that  use 
this  station,  the  facilities  provided  are  adequate  for  the  present. 

As  to  the  other  form  of  complaint  for  protection  at  the  grade 
crossing  in  Washington  avenue,  the  evidence  did  not  show  any 
amount  of  travel  on  that  crossing,  and  there  are  probably  many 
crossings  on  Staten  Island  where  there  is  more  travel  than  at  this 
place  that  are  not  protected  by  gates.  They  have  a  bell  warning 
and  it  appears  that  at  times  this  bell  gets  out  of  order  —  it  either 
does  not  ring,  or  rings  all  the  time.  A  great  deal  was  made  of  the 
fact  that  on  one  or  two  occasions  the  bell  was  ringing  continuously, 
but  the  railroad  people,  on  the  other  hand,  stated  that  it  was  in- 
spected daily  and  they  were  doing  all  they  could  to  keep  it  in 
proper  working  order. 

I  therefore  recommend  that  the  complaint  be  dismissed. 
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In  the  Matter  of  the  Application  of  the  New  York  Dock  Rail- 
way, under  Section  55  of  the  Public  Service  (*oinmissioiis  Law, 
for  an  Order  Authorizing  the  Issuance  of  Certain  Shares  of  Its 
Stock. 

Case  No.  1587. 

(Public  Service  Commir^sion,  First  Distri't,  March,  1018.) 


IssuAiice  of  stock  and  bonda  —  purpoMs  for  wUch  securities  may  be 

acqniution  of  exUting  property  —  purchAse  of  new  equipment  —  cost  of 
new  construetion. 

Application  of  proceeds  —  payment  for  New  York  city  corporate  stock  re- 
quired by  terms  of  franchise. 

Application  of  proceeds  —  payment  for  local  franchise  —  amortisation  during 
franchise  term. 

Payment  for  ''past  nse  and  occupation  of  the  streets"  by  applicant's  parent 
corporation. 

Organisation  eacpenses — legal  expenses  —  amortisation  during  the  remainder 
of  the  franchise  period. 

Orders  of  the  commission  —  issuance  of  stock  and  bonds  —  terms  upon  which 
authority  will  be  granted  —  subsequent  submission  of  lease. 

Issuance  of  stock  and  bonds  —  amount  of  securities  issuable  —  common  and 
preferred  capital  stock  —  circumstances  held  to  warrant  approval  of  appli- 
cation. 

The  New  York  Dock  Railway,  a  railroad  corporation,  asked  authority 
to  issue  its  stock  for  purposes  as  follows:  $334,250  for  the  acquisition 
of  certain  existing  property  to  be  taken  over,  $48,8''>0  for  the  acquisi- 
tion of  certain  property  described  as  railroad  tracks,  $33,300  for  the 
acquisition  of  certain  new  barges  and  lighters,  and  $22,000  for  the  con- 
struction of  new  railroad  tracks.  Beld,  that  the  issuance  of  securities 
for  these  purposes  should  be  authorized  and  approved. 

The  New  York  Dock  Kailway  asked  authority  to  apply  proceeds  of  an 
issue  of  its  capital  stock  to  the  discharge  of  obligations  incurred  by  it 
in  the  sum  of  $5,031. 2.>  for  the  acquisition  of  $o,000,  par  value,  of  the 
corporate  stock  of  the  city  of  New  York,  which  the  company  was  required, 
by  the  terras  of  its  local  franchise,  to  purchase  and  deposit  with  the  city, 
the  company  meanwhile  to  receive  the  interest  upon  such  corporate  stork 
and  the  stock  to  be  returned  to  it  upon  the  expiration  of  its  franchise. 
Held,  that,  under  the  circumstances,  this  is  to  be  deemed  a  proper  capital 
expenditure. 
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The  New  York  Dock  Railway  asked  authority  to  apply  proceeds  of  an 
issue  of  its  stock  to  the  discharge  of  obligations  incurred  by  it,  in  the 
sum  of  $5,000,  for  a  cash  payment  to  the  city  of  New  York  for  the  local 
franchise  under  which  thecompany  will  operate,  exclusive  of  the  annual 
payment  of  $500  per  annum  under  such  franchise.  The  franchise  also 
provided  that,  at  the  expiration  of  fifteen  years  from  July  25,  1912, 
there  should  be  a  revaluation  and  a  readjustment  of  the  compensation 
to  be  paid  the  city  thereafter.  Held,  that  this  sum  is  a  legitimate  charge 
under  the  Public  Service  Commissions  Law  and  the  application  should 
be  granted,  on  condition  that  the  sum  be  amortized  during  the  remainder 
of  the  initial  period  of  the  franchise  term. 

The  New  York  Dock  Kailway,  a  subRidiary  corporation  uf  the  Now 
York  Dock  Company,  asked  authority  to  apply  proceeds  of  an  issue  of 
its  stock  to  the  discharge  of  obligations  incurred  by  it,  in  the  sum  of 
$6,250,  as  payment  "for  the  past  use  and  operations  of  the  streets  by 
railroad  tracks  previously  operated  by  the"  New  York  Dock  Company, 
the  New  York  Dock  Company  having  no  franchise  for  such  use  of  the 
streets  and  the  city  having  evidently  required  the  New  York  Dock  Rail- 
way, before  the  city  would  give  it  a  franchise,  to  compensate  the  city 
for  illegal  occupancy  and  operation  by  the  parent  corporation.  Held,  that 
the  capitalization  of  this  expenditure  cannot  be  authorized,  and  the  New 
York  Dock  Company  should  reimburse  the  New  Yoi^  Dock  Railway  for 
the  amount  thereof  forthwith. 

The  New  York  Dock  Railway  asked  authority  to  apply  the  proceeds 
of  an  issue  of  its  stock  to  the  discharge  of  obligations  incurred  by  it, 
in  the  sum  of  $3,917.54,  for  organization  expenses,  and  $26,904.82  for 
legal  expenses.  The  applicant  expressed  willingness  that  all  of  these 
sums  should  be  required  to  be  amortized  during  the  remaining  period 
of  the  franchise  grant.  Held,  that  the  application  should  be  granted, 
on  condition  that  all  of  the  amounts  be  amortized  as  stipulated,  even 
though  a  strict  application  of  accounting  principles  would  require  only 
a  portion  to  be  amortized. 

The  New  York  Dock  Railway  asked  authority  to  issue  its  stock  and 
bonds  to  acquire  certain  existing  property  and  to  make  certain  new  con- 
struction. A  considerable  portion  of  the  pro|M?rty,  consisting  of  rails, 
ties,  special  work,  etc.,  was  to  be  located  upon  land  and  property 
owned  by  the  New  York  Dock  Company.  No  contract  or  lease  had  yet 
been  consummated  between  the  two  corporations.  Held,  that  it  would  be 
improper  to  authorize  stock  for  the  construction  of  tracks  on  land  in 
which  the  New  York  Dock  Railway  has  no  interest,  and  the  order  will 
therefore  permit  the  issuance  of  the  stock  only  when  a  lease  or  agr'^e- 
ment  has  been  submitted  to  and  approved  by  the  commission,  and  then 
only  upon  such  conditions  as  may  be  prescribed  by  the  commission  in 
▼iew  of  the  terms  of  such  lease  or  contract. 

Under  the  circumstances  stated  in  the  opinion,  the  New  York  Dock 
Company  should  be  authorized  to  issue  $50,000  of  common  stock  and 
$450,000  of  its  preferred  stock,  upon  the  terms  and  conditions,  and  for 
the  purposes,  specified  in  the  order  entered. 
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The  New  York  Dock  Railway,  a  corporation  organized  under 
the  Railroad  Law,  asked  authority  to  issue  certain  preferred  and 
common  capital  stock. 

The  order  entered,  on  March  28,  1913,  in  pursuance  of  the 
opinion  on  that  date  adopted,  provided  as  follows : 

Section  1.  Application  having  been  made  to  the  public  service  commission 
for  the  first  district  by  New  York  Dock  Railway,  a  railroad  corporation,  by 
its  petition  verified  November  18,  1912,  under  the  provisions  of  the  Public 
Service  Commissions  Law,  for  the  consent  of  the  commission  to  the  issuance 
by  said  company  of  preferred  stock  to  the  amount  of  $450,000  par  value  and 
common  stock  to  the  amount  of  $50,000  par  value;  and  a  hearing  having  b^n 
duly  held  upon  said  application;  and  it  appearing  upon  said  hearing  that 
no  capital  stock  of  said  company  has  yet  been  issued,  and  that  the  capital 
stock  of  said  company  authorized  by  its  certificate  of  incorporation  is 
five  thousand  shares  of  the  par  value  of  one  hundred  dollars  each,  four 
thousand  five  hundred  shares  of  which  is  to  be  six  per  cent  cumulative  pre- 
ferred stock  and  five  hundred  shares  common  stock;  and  it  being  now  the 
opinion  of  the  commission: 

(1)  That  the  money  to  be  procured  by  said  issue  of  stock  is  necessary  to 
and  reasonably  required  by  said  company  for  the  acquisition  of  property,  or 
the  construction,  completion,  extension  or  improvement  of  its  facilities,  or 
for  the  discharge  or  refunding  of  its  obligations  and  particularly  for  the 
purposes  hereinafter  stated;  and 

(2)  That  said  purposes  are  not  in  whole  or  in  part  reasonably  chargeable 
to  operating  expenses  or  to  income. 

Section  2.   It  is  ordered,   that  said  New   York   Dock   Railway   is   hereby 
authorized  to  issue  its  capital  stock  to  the  amount  of  five  hundred  thousand 
dollars  ($500,000)  par  value;  that  fifty  thousand  dollars  ($50,000)  par  value 
of  said  stock  hereby  authorized  shall  be  common  stock;   that  four  hundred 
and  fifty  thousand  dollars  ($450,000)  par  value  of  said  stock  hereby  author- 
ized shall  be  preferred  stock,  which  shall  entitle  the  holder  to  receive  in 
each  year  when  and  as  declared  out  of  the  surplus  or  net  profits  of  said 
company  a  fixed  yearly  dividend  of  six  per  centum,  and  no  more,  before  any 
dividend  shall  be  paid  upon  or  set  apart  for  the  common  stock;   that  the 
dividends  upon  the  said  preferred  stock  shall  be  cumulative  from  and  after 
January  1,  1913,  and  that  thereafter,  if  the  profits  of  any  one  year  declarable 
as  dividends  shall  not  be  sufficient  to  pay  such  dividends  for  such  year  at 
the  rate  of  six  per  centum  per  annum  upon  the  outstanding  preferred  stock, 
then  the  deficiency  shall  be  made  up  from  profits  other  than  those  of  such 
year   (but  not  prior  to  January  1,  1913)  until  the  full  amount  of  dividends 
herein  specified,  without  interest,  shall  have  been  paid  upon  said  preferred 
stock  before  any  dividends  are  paid  or  declared  upon   said  common  stock, 
and  that  upon  the  dissolution  of  said  company  said  preferred  stock  shall  be 
entitled  to  a  preference  over  said  common  stock  in  the  distribution  of  assets; 
and  that  all  the  stock  hereby  authorized  shall  be  issued  for  money,  and  that 
the  proceeds  thereof  shall  be  applied  only  to  the  following  purposes,  that  is 
to  say: 


76  State  Department  Reports. 

Public  Service  Commission,  First  District. 

(1)  For  the  acquisition  of  property  described  as  follows: 

Floats,  Nos.  1  and  2,  at  $7,000  each $14,000 

Float  No.  3  (in  need  of  repairs) 6,  000 

Floats  Nos.  4  and  7,  at  $15,500  each 31,  000 

Float  No.  5 6,  500 

Float  No.  0 6,000 

Floats  No.  8  and  9,  at  $50,000  each 100,000 

Lighter,  Baltic    25,000 

Tug,   The  BrooJdyn 55,000 

Tug,  The  yew  York  Dock  Company 27,  000 

Barges,  Nos.  21,  22,  23,  24,  at  $6,500  each 26,  000 

Locomotive  No.  4 4,  000 

Locomotive  No.  6 6 ,  000 

Locomotive  No.  7 2 ,  500 

Locomotive  No.  8 4, 500 

Locomotive  No.  9 5, 000 

Telpher  system   13,  000 

Derrick  car    800 

Hydraulic  jacks,  4  at  $75  each 300 

Bridge  crane   1,  650 

$334,  250  00 

(2)  For  the  acquisition  of  property  described  in  Exhibit  No.  12 

of  record  in  this  case  as  railroad  tracks 48, 850  00 

(3)  For  the  acquisition  of  property  —  new  barges  and  lighters..       33,300  00 

(4)  For  the  construction  of  new  facilities  —  railroad  track 22,000  00 

(5)  For  the  discharge  of  obligations  incurred  for: 
Acquisition  of  $5,000  corporate  stock  of  the  city  of  New  York 

purchased   and   deposited   with   the   city   of   New   York    as' 

required  by  the  terms  of  the  local  franchise 5,031  25 

Payment  to  the  city  of  New  York  for  local  franchise 5,  000  00 

Organization  expenses   3.  017  54 

Legal  expenses    26. 904  82 

Working  capital,  supplies,  etc 20, 746  39 


Total $500,000  00 


Section  3.  It  is  ordered,  that  said  issue  of  stock  of  said  New  York  Dock 
Railway  is  authorized  upon  the  conditions  following  and  not  otherwise,  to  wit: 

First,  That  said  New  York  Dock  Railway  shall  not  issue  any  stock  for  the 
purposes  specified  in  subdivision  (2)  and  (4)  of  section  2  above,  until  a  lease 
or  contract  relative  to  said  track  approved  by  the  commission  shall  have  been 
entered  into  between  said  New  York  Dock  Company  and  New  York  Dock 
Railway,  and  then  only  upon  such  conditions  as  may  be  prescribed  by  the 
commission  in  view  of  the  terms  of  said  lease  or  contract. 

Second.  That  said  New  York  Dock  Railway  shall  charge  to  operating 
expenses  and  credit  to  an  appropriate  reserve  each  month  beginning  not  later 
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than  July,  1913,  an  amount  not  less  than  one  hundred  and  twenty-five  dollars 
($126)  until  the  expenditures  hereby  authorised  for  organization  expenses, 
legal  expenses  and  franchise  payment,  aggregating  thirty -five  thousand  eight 
hundred  and  twenty-two  and  36/100  dollars  ( $30,822.36)  shall  have  been 
amortized. 

Third.  That  said  New  York  Dock  Railway  shall  keep  separate,  true  and 
accurate  accounts  showing  the  receipt  and  application  in  detail  of  the  pro- 
ceeds of  the  sale  and  disposal  of  said  stock  hereby  authorized  to  be  issued, 
and  on  or  before  the  tenth  day  of  each  month  said  company  shall  make 
verified  reports  to  the  commission  stating  the  sale  or  sales  of  said  stock 
during  the  previous  month,  the  terms  and  conditions  of  sale,  the  moneys 
realized  therefrom  and  the  use  and  application  of  such  moneys;  and  said 
accounts,  vouchers  and  records  shall  be  open  to  audit  and  may  be  audited 
from  time  to  time  by  accountants  and  examiners  designated  for  such  purpose 
by  the  commission,  and  that  within  one  month  the  company  shall  enter  upon 
its  books  the  money  cost  of  the  various  classes  of  property  in  accordance 
with  the  provisions  of  section  2  and  with  the  rules,  definitions  and  classifi- 
cations  prescribed  by  the  commission  in  the  uniform  system  of  accounts  for 
steam  railroads. 

Fourth,  That  none  of  the  proceeds  of  the  aforementioned  stocks  hereby 
authorized  for  the  purposes  specified  in  subdivisions  (3)  and  (4)  of  section  2 
of  this  order,  other  tlian  the  receipts  on  account  of  accrued  interest,  shall  be 
expended  by  the  said  company  for  the  purposes  specified  therein  until  a 
properly  itemized  bill  for  each  proposed  expenditure  ^hall  have  been  submitted 
to  the  commission  by  the  bompany  with  the  certificate  of  one  of  its  officers 
that  such  expenditure  represents  a  real  increase  in  its  fixed  capital  as  defined 
in  the  accounting  rules  of  the  commiHsion,  and  not  a  replacement  of  any  part 
of  such  fixed  capital  or  a  substitution  for  wasted  capital  or  other  loss  prop- 
erly chargeable  to  income,  and  until  such  bill  shall  have  been  approved  by 
the  commission. 

Fifth.  That  the  authority  hereby  given  to  issue  such  stock  shall  apply  only 
to  stock  issued  by  said  company  on  or  before  the  3()th  day  of  June,  1913. 

Section  4.  It  is  ordered,  that  this  order  shall  take  effect  forthwith,  and 
except  as  provided  in  subdivision  fifth  of  section  3,  limiting  the  duration  of 
the  authority  to  issue  said  stock,  shall  continue  in  force  until  otherwise 
ordered  by  the  commission,  and  tliat  within  ten  days  after  service  upon  it 
of  a  copy  of  this  order  said  company  notify  the  commission  whether  the 
terms  thereof  are  accepted  and  will  be  obeyed. 

The  further  facts  as  to  the  matter  appear  in  the  opinion  adopted. 
Henrv  H.  Whitman,  for  the  Commission. 

Davies,  Auerbach,  Cornell  &  Barry,  by  Charles  E.  Hotchkiss 
and  Andrew  Macrery,  for  the  New  York  Dock  Railway  Company. 
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Maltbie,  Commissioner. —  This  is  an  application  of  a  railroad 
company  for  authority  to  issue  5,000  shares  of  capital  stock  of  the 
par  value  of  $100  each,  of  which  500  shares  are  to  be  common 
stock  and  4,500  shares  preferred  stock. 

COEPORATE  HiSTOBY. 

The  applicant,  the  New  York  Dock  Railway,  was  incorporated 
under  the  General  Railroad  Law,  by  filing  its  certificate  of  in- 
corporation in  the  secretary  of  state's  ofiice  May  14,  1910,  and  in 
the  county  clerk's  ofiice  of  Kings  county  May  16,  1910,  for  the  pur- 
pose of  building,  maintaining  and  operating  a  railroad,  and  for 
maintaining  and  operating  a  railroad  already  built  not  owned  by 
a  railroad  corporation,  on  the  water  front  in  the  borough  of 
Brooklyn  from  a  point  just  south  of  Fulton  street  southerly  to 
the  Atlantic  Basin.  Specifically,  the  purpose  of  the  company  was 
to  take  over,  maintain  and  operate  certain  railroad  tracks  and 
facilities  which  had  been  operated  for  many  years,  first  by  the 
Brooklyn  Wharf  and  Warehouse  Company  and  later  by  its  suc- 
cessor, the  New  York  Dock  Company,  a  stock  corporation  doing 
a  railroad  terminal  business.  The  New  York  Dock  Railway  was 
not  incorporated  for  the  immediate  purpose  of  constructing  a  new 
railroad,  but  rather  for  the  purpose  of  legalizing  the  operation  of 
the  railroad  department  of  the  New  York  Dock  Company. 

Several  applications  were  made  to  this  commission  by  the  new 
company  in  1910,  and  finally,  after  extended  hearings,  a  certificate 
of  oon-venience  and  a  necessity  was  issued  to  the  company  in  Case 
No.  1240,  on  June  5,  1911.  Matter  of  Application  of  New  York 
Dock  Railway,  2  P.  S.  C.  R.  (1st  Dist.  N.  Y.)  525.  Subse- 
quently, the  company  secured  from  the  local  authorities  by  fran- 
chise contract  dated  July  25,  1912,  the  right  to  maintain  and 
operate  railroad  tracks  already  constructed  crossing  certain  streets 
on  the  Brooklyn  water  front.  Upon  application  to  this  commis- 
sion for  a  certificate  under  section  53  of  the  Public  Service  Com- 
missions Law,  an  order  was  issued  August  9,  1912,  authorizing 
the  company  to  e^xercise  the  franchise  and  rights  obtained  from 
the  city. 
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Actual  operation  of  the  railroad  by  the  applicant  was  com- 
menced October  1,  1912.  This  railroad  at  present  consists  of 
tracks  on  the  property  of  the  New  York  Dock  Company  at  its 
three  terminals,  known  respectively  as  the  Fulton  Terminal,  the 
Baltic  Terminal  and  the  Atlantic  Terminal,  including  certain 
tracks  in  or  crossing  Joralemon  street,  Baltic  street,  Bowne  street, 
Imlay  street  and  Commerce  street.  The  tracks  in  the  streets  just 
mentioned  constitute  the  only  portion  of  the  route  as  now  con- 
structed, not  located  on  private  property.  The  remainder  of  the 
right  of  way  will  continue  to  be  owned  by  the  New  York  Dock 
Company,  in  whose  interest  the  applicant  was  organized.  In  fact, 
the  New  York  Dock  Company  intends  to  retain  permanently  all 
of  the  shares  of  common  stock  of  the  applicant,  hereafter  to  be 
issued  if  this  application  is  granted. 

The  route  of  the  applicant's  railroad  as  described  in  its  cer- 
tificate of  incorporation  is  completed  and  made  continuous  in 
actual  operation  by  the  use  of  car  floats  operating  on  the  waters  of 
the  East  river.  It  is  to  be  noted,  therefore,  that  the  applicant's 
railroad  is  partly  on  land  and  partly  afloat. 

The  applicant  requests  permission  to  issue  5,000  shares  of 
capital  stock  at  a  par  value  of  $100  each  (total  $500,000)  for 
several  purposes.  The  property  to  be  acquired  from  the  New 
York  Dock  Company  is  to  be  paid  for  in  cash,  and  as  the  vendor 
is  to  hold  the  common  stock  of  the  vendee,  and  as  the  two  corpo- 
rations are  very  closely  connected,  it  is  necessary  to  determine  the 
fair  value  of  the  property  to  be  transferred.  As  the  property  has 
not  been  sold  at  open  competitive  sale,  it  is  necessary  to  resort  to 
estimates  and  the  opinions  of  appraisers,  and  the  applicants  have 
offered  considerable  testimony  upon  this  point.  In  our  opinion 
the  fair  value  of  the  property  to  be  acquired  is  $383,100. 

In  order  that  the  books  of  accounts  may  be  opened  properly,  and 
that  there  may  be  a  basis  for  action  in  future  cases,  particularly 
applications  relating  to  replacements  and  capitalization  of  new 
property,  it  is  necessary  to  determine  the  fair  value  of  the  various 
classes  of  property,  and  in  our  opinion  the  following  table  repre- 
sents a  fair  estimate  of  such  value: — 
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Schedule  of  Pbopebtt  to  be  Acquired. 

Float*  Not.  1  and  2,  $7,000  each $14,000 

Float  No.  3   (in  need  of  repairs) 6,000 

Floats  Nos.  4  and  7,  at  $15,500  each 31,000 

Float  No.  6 6,600 

Float  No.  6 6,  000 

Floats  Nos.  8  and  9,  at  $60,000  each 100, 000 

Lighter    Baltic    25, 000 

Tug  The  Brooklyn 55, 000 

Tug  The  New  York  Dock  Company 27,000 

Barges  Nos.  21,  22,  23,  24,  at  $6,600  each 26.000 

Locomotive   No.    4 4, 000 

Locomotive    No.    6 5,  000 

Locomotive   No.    7 2.  500 

Locomotive   No.    8 4, 500 

Locomotive   No.   9 6 ,  000 

Telpher  system    13.000 

Derrick  car    800 

Hydraulic  jacks,  4  at  $75  each 300 

Bridge  crane   1 ,  650 

Track  work   (see  Exhibit  No.  12) 48,  850 

Total $383, 100 


The  applicant  also  presents  as  a  basis  for  the  proposed  issue  an 
estimate  of  the  cost  of  several  new  barges  and  lighters  which  are 
considered  neoesaary  to  enable  the  company  to  exercise  the  powers 
conferred  upon  it  by  its  articles  of  incorporation  and  the  local 
franchise.  It  is  estimated  that  these  barges  and  lighters  will  cost 
$33,300.  The  applicant  also  estimates  that  railroad  construction 
necessary  for  corporate  purposes  will  cost  approximately  $22,000. 
The  commission  will  authorize  the  issuance  of  stock  for  these  pur- 
poses, but  will  follow  it«  usual  practice  of  requiring  the  company 
to  submit  vouchers  showing  the  actual  amounts  paid  before  the 
money  may  be  withdrawn. 

The  petitioner  also  asks  to  be  pennitted  to  pay  the  following 
items  out  of  the  proceeds  of  the  stock  issued : 

( 1 )  New  York  city  corporate  stock,  purchased  and  deposited 
with  the  city  of  New  York,  as  required  by  the  terms  of 
the  franchise  $5,  031  25 
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(2)  Paymente  to  the  city  of  New  York  for  local  franchiae $11,250  00 

(3)  Organization  expenses    3,917  54 

(4)  Legal  expenses  connected  with  various  proceedings 26,904  82 

(6)  Working  capital,  exclusive  of  supplies  already  included  in 

property  acquired  from  the  New  York  Dock  Co 50,000  00 


Item  (1)  needs  no  explanation.  It  represents  an  actual  cash 
outlay  for  corporate  stock  of  a  par  value  of  $5,000,  and  under 
the  circumstances  is  a  proper  capital  expenditure.  The  company 
is  to  receive  the  interest  upon  the  corporate  stock,  and  the  securi- 
ties will  be  returned  to  the  company  upon  the  expiration  of  the 
franchise. 

Item  (2)  should  be  allowed  only  in  part  It  consists  of  two 
amounts.  One  represents  a  cash  payment  of  $5,000  to  the  city  for 
the  local  franchise  under  which  the  company  will  operate,  ex- 
clusive of  the  annual  payment  of  $500  per  annum.  It  is  a  legiti- 
mate charge  under  the  Public  Service  Commissions  Law  but 
should  be  amortized  during  the  remainder  of  the  initial  period  of 
fifteen  years,  dating  from  July  25,  1912,  as  the  franchise  provides 
for  a  revaluation  and  a  readjustment  of  the  compensation  to  be 
paid  to  the  city  at  that  time. 

The  other  amount  is  $6,250,  as  to  which  the  franchise  reads  as 
follows : 

Before  any  rights  hereby  conferred  are  exercised  by  the  company  and 
within  thirty  (30)  days  after  the  date  on  which  this  contract  is  signed  by 
the  mayor,  the  company  shall  also  pay  to  the  city  the  sum  of  six  thousand 
two  hundred  and  fifty  dollars  ($6,250)  for  the  past  use  and  occupation  of 
the  streets  by  railroad  tracks  previously  operated  by  the  New  York  Dock 
Company. 

In  support  of  the  capitalization  of  this  item,  it  has  been  sug- 
gested that  the  New  York  Dock  Railway  could  not  secure  a  fran- 
chise from  the  city  authorities  until  a  settlement  had  been  made 
for  "  past  use  and  occupation  of  the  streets  by  railroad  tracks  "  of 
the  Dock  Company  and  that  consequently  the  payment  is  one 
which  had  to  be  made  by  the  Dock  Railway  in  order  to  secure  its 

franchise.     In  a  sense  this  is  true,  but  the  city,  knowing  the  close 
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inter-relation  between  the  two  companies,  evidently  refused  to 
permit  the  Dock  Railway  to  take  over  certain  property  belonging 
to  the  Dock  Canipatiy,  and  to  operate  it  under  a  local  franchise 
until  the  Dock  Company  had  compensated  the  city  for  illegal 
operation.  Obviously,  this  was  a  much  simpler  method,  and  one 
which  secured  more  quickly  a  satisfactory  adjustment  than  to 
proceed  in  the  courts  to  punish  the  Dock  Company  for  something 
it  had  done  illegally,  and  in  the  meantime  to  refuse  to  allow  the 
Dock  Company  to  operate,  or  its  subsidiary,  the  Dock  Railway, 
to  have  a  franchise  and  to  begin  operation  of  property  which  had 
been  placed  in  the  streets  without  warrant  of  law. 

The  amount  cannot  be  allowed  as  a  proper  capital  charge  of  the 
Xew  York  Dock  Railway.  In  the  first  place,  it  relates  to  a  period 
prior  to  the  formation  of  the  Dock  railway  and  prior  to  the 
issuance  of  a  local  franchise  by  the  city  of  New  York  to 
that  company.  Even  if  it  were  at  one  time  a  proper  capital 
charge,  it  could  not  now  be  so  considered,  for  the  Dock  Railway  is 
exercising  no  rights  which  are  represented  by  the  payment  of 
$6,250.  If  it  were  now  capitalized,  it  would  be  analogous  to  the 
capitalization  of  property  which  has  ceased  to  exist.  Cf.  People 
ex  rel.  Binghamton  Light,  Heat  &  Power  Co.  v.  Stevens,  203 
N.  Y.  789. 

In  the  second  place,  the  Dock  Railway  never  obtained  any 
rights  by  the  payment  of  $6,250.  The  franchise  states  it  was  for 
the  past  use  and  occupation  of  the  streets  by  the  Dock  Company. 
The  payment  is  more  in  the  nature  of  a  fine  for  the  violation  of 
the  law  —  for  operation  in  the  city's  streets  without  any  right  or 
privilege.  It  is  evident  from  this  point  of  view  that  the  payment 
ought  not  to  be  capitalized. 

Thirdly,  the  payment  relates  to  benefits  accruing  to  the  Dock 
Company,  and  not  the  Dock  Railway.  The  profits  which  resulted 
from  "  past  use  and  occupation  of  the  streets  by  railroad  tracks  " 
went  to  the  Dock  Company,  and  not  to  the  applicant  now  before 
us.  Consequently,  it  would  be  unjust  and  unfair,  not  to  say 
illegal,  to  saddle  the  New  York  Railway  with  an  expenditure  while 
the  benefits  and  profits  connected  therewith  went  to  another  corpo- 
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ration.  It  is  true  that  the  two  corporations,  the  Dock  Company 
and  the  Dock  Railway,  are  inter-related,  but  the  preferred  stock  of 
the  New  York  Dock  Railway,  which  will  amount,  if  this  applica- 
tion is  granted,  to  $450,000  par  value,  is  not  to  be  held  by  the 
New  York  Dock  Company.  It  is  essential  that  their  corporate 
relationship  shall  be  kept  upon  a  legal  basis,  and  that  each  com- 
pany should  bear  its  own  burdens.  The  fact  that  payment  was 
required  to  be  made  by  the  Dock  Railway  is  not  important  The 
Dock  Company  should  reimburse  it  forthwith. 

Item  (3)  includes  a  considerable  number  of  expenditures.  Ap- 
parently, all  are  proper  charges,  but  as  a  number  are  connected 
with  franchise  rights  and  privileges,  they  should  be  amortized 
during  the  remaining  life  of  the  grant.  As  the  company  is  willing 
to  amortize  the  entire  amount,  the  order  will  so  require,  but  a 
strict  application  of  accounting  principles  would  require  only  a 
portion  to  be  amortized. 

Item  (4)  is  unusually  large,  due  in  part  to  the  fact  that  appli- 
cations for  certificates  were  made  to  the  commission  which  had  to 
be  denied,  the  company  having  failed  to  make  the  proper  applica- 
tion or  in  proper  form.  The  item  also  includes  services  of  counsel 
in  connection  with  the  local  franchise.  While  it  is  necessary  that 
these  expenditures  should  be  paid  from  the  proceeds  of  the  issue 
of  stocks,  it  is  clear  that  every  expenditure  not  necessarily  apper- 
taining to  the  formation  and  organization  of  the  corporation  should  . 
be  amortized  within  a  reasonable  period.  The  company  is  willing 
to  amortize  all  of  this  item,  and  the  order  will  so  provide,  although 
perhaps  not  required  by  the  principles  of  accounting. 

Item  (5)  seems  unduly  large.  But,  as  the  company  is  a  new 
company,  and  as  the  amount  of  business  which  will  be  done  is 
somewhat  uncertain,  it  is  impossible  to  state  definitely  at  this 
time  what  amount  will  be  needed  for  working  capital.  The  com- 
mission will  allow  what  remains  of  the  issue  requested  for  this 
purpose,  including  thereunder  supplies  taken  over  from  the  New 
York  Dock  Company. 

Summarizing  the  items  for  which  stock  may  be  issued,  they 
would  be  as  follows: 
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Property  to  be  acquired  from  the  New  York  Dock  Company ....  $383, 100  00 

New  barges  and  lighters '. 33,  300  00 

New  railroad  construction   '22,  000  00 

Corporate  stock  deposited   with   the  city 6, 031  25 

Payment  to  the  city  for  local  franchise 5,000  00 

Organization    expenses    3, 917  64 

Legal  expenses    26, 904  82 

Working    capital    20, 746  39 


Total  $500,000  00 


Provision  should  be  made  for  the  amortization  during  the  re- 
maining portion  of  the  initial  franchise  period  of  certain  expendi- 
tures, to  which  reference  has  already  been  made.  The  applicant 
will  own  certain  tracks  in  the  streets  which  will  revert  to  the  city 
upon  termination  of  the  franchise  and  naturally  the  cost  of  these 
tracks  should  also  be  amortized.  However,  the  amount  is  not 
large,  and,  if  the  company  will  amortize  the  cost  of  the  franchise, 
organization  expenses  and  legal  expenses,  amounting  to  nearly 
$36,000,  ample  provision  will  be  made  for  everything  which  may 
be  aifected  by  the  expiration  of  the  franchise.  In  strict  theory 
certain  of  these  expenditures  need  not  be  amortized;  but,  as  the 
company  is  willing  to  do  so,  and  as  the  amounts  which  might  be 
eliminated  more  than  offset  the  cost  of  the  tracks  in  the  streets, 
the  proposition  of  the  company  will  be  accepted  as  covering  all 
reasonable  requirements,  and  the  order  will  so  provide. 

A  considerable  portion  of  the  property,  consisting  of  rails,  ties, 
special  work,  etc.,  will  be  located  upon  the  land  and  property  of 
the  New  York  Dock  Company.  No  contract  or  lease  has  yet  been 
consummated  between  the  two  corporations,  and,  consequently,  it 
would  be  improper  to  authorize  stock  for  the  construction  of  tracks 
on  land  in  which  the  New  York  Railway  has  at  present  no  title 
or  interest.  The  order,  therefore,  will  permit  the  issuance  of 
stock  only  when  a  lease  or  agreement  has  been  submitted  to  and 
approved  by  the  commission.  It  is  apparent  that,  if  this  lease  is 
for  a  short  term,  and  if  the  track  constructed  out  of  the  proceeds 
of  capital  stock  of  the  Dock  Railway  is  to  revert  to  the  New  York 
Dock  (.^ompany,  or  if  it  will  have  at  the  termination  of  the  lease 
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merely  a  scrap  value,  the  company  should  provide  a  fund,  suf- 
ficient, with  accumulations,  to  amortize  the  cost  of  such  property 
during  the  life  of  the  lease  or  the  difference  between  the  cost  and 
the  amount  which  the  Dock  Railway  can  realize  at  its  termina- 
tion. As  the  term  of  the  lease  is  at  present  unknown,  the  order 
will  provide  for  such  fund  in  general  terms. 


In  the  Matter  of  the  Application  of  the  Interbobouoh  Rapid 
Transit  Company  for  Authority  to  Execute  Its  Proposed  First 
Refunding  Mortgage,  Securing  Its  Gold  Bonds,  and  for  the 
Confient  of  the  Commission  to  the  Issuance  of  Certain  Bonds 
Thereunder. 

Case  No.  1614. 

In  the  Matter  of  the  Application  of  the  New  York  Municipal 
Railway  Corporation  for  Authority  to  Execute  Its  Proposed 
First  Mortgage  and  Deed  of  Trust  Securing  Its  First  Mort- 
gage Five  Per  Cent  Sinking  Fund  Gold  Bonds,  and  for  the 
Consent  of  the  Commission  to  the  Issuance  of  Bonds  There- 
under. 

Case  No.  1615. 

(Public  Service  Commission,  First  District,  March,  1913.) 

Imaace  of  stocks  and  bonds  —  first  refunding  mortgage  to  secure  certain 
bonds  —  consent  of  the  commission  to  execution  and  issuance  of  mort- 
gage. 

First  mortgage  and  deed  of  trust  to  secure  certain  bonds  —  consent  of  com- 
mission to  execution  and  issuance  of  mortgage. 

Amount  of  securities  issuable  —  approval  of  issue  —  to  pay  for  new  subway 
construction  and  equipment  of  new  subway  lines. 

Approval  of  issue  to  pay  for  new  subway  construction  and  equipment  of  new 
subway  lines. 

Under  all  of  the  circumstances,  the  commission  should  consent  to  the 
execution  and  issuance  by  the  Interborough  Rapid  Transit  Company  of 
a  first  and  refunding  mortgage  securing  $300,000,000,  face  value,  of  five 
per  cent  gold  bonds,  upon  the  terms  and  conditions  specified  in  the  order 
entered  in  Case  No.  1614. 
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Under  all  of  the  circumstances,  the  commission  should  consent  to  the 
execution  and  issuance  by  the  New  York  Municipal  Railway  Corporation 
of  a  first  mortgage  and  deed  of  trust  to  secure  an  issue  of  $100,000,000, 
face  value,  of  five  per  cent,  bonds,  upon  the  terms  and  conditions  specified 
in  the  order  entered  in  Case  No.  1615. 

Under  all  of  the  circumstances,  the  commission  should  authorize  the 
Interborough  Rapid  Transit  Company  to  issue  $160,957,000,  face  value, 
of  bonds,  dated  January  1,  1913,  maturing  January  1,  1966,  bearing 
interest  at  five  per  cent  per  annum,  to  be  sold  so  ae  to  net  not  less  than 
ninety-three  and  a  half  per  cent  of  their  face  value  with  accrued  interest, 
redeemable  on  any  interest  day  at  110  per  cent  of  the  face  value  thereof 
with  the  accrued  interest,  and  otherwise  upon  the  terms  and  conditions, 
and  for  the  purposes  specified  in  the  order  entered  in  Case  No.  1614. 

Under  all  the  circumstances,  the  commission  should  authorize  the  New 
York  Municipal  Railway  Corporation  to  issue  $40,000,000,  face  value,  of 
bonds,  dated  July  1,  1912,  maturing  January  1,  1066,  bearing  interest  at 
five  per  cent  per  annum,  to  be  sold  so  as  to  net  not  less  than  ninety- 
seven  per  cent  of  their  face  value  with  accrued  interest,  redeemable  on 
any  interest  day  at  107%  per  cent  of  the  face  value  thereof  with  accrued 
interest,  and  otherwise  upon  the  terms  and  conditions,  and  for  the  pur- 
poses specified  in  the  order  entered  in  Case  No.  1615. 

Both  of  the  above  cases  were  considered  together. 

As  a  consequence  of  the  contractual  arrangements  entered  into 
by  the  city  of  New  York,  acting  by  the  public  service  commission 
for  the  first  district  and  the  board  of  estimate  and  apportionment, 
and  the  Interborough  Kapid  Transit  Company  and  the  New  York 
Municipal  Railway  Corporation,  respecting  the  construction, 
equipment,  maintenance  and  operation  of  certain  rapid  transit 
railroads,  the  two  corporations  named  made  application  to  the 
commission  for  consent  to  the  issuance  and  execution  of  certain 
mortgages  and  the  issuance  thereunder  of  certain  bonds. 

The  details  of  the  respective  applications  are  summarized  in  the 
orders  entered  by  the  commission,  in  Cases  Nos.  1614  and  1615, 
respectively,  granting  the  same,  as  hereinafter  set  out. 

The  contracts  entered  into  by  the  city  and  the  two  corporations, 
as  above  referred  to,  were  made  in  pursuance  of  the  Rapid  Transit 
Act  (Laws  of  1891,  chap.  4,  as  amd.),  and  the  powers,  duties  and 
functions  of  the  commission  in  respect  to  such  contracts  were  only 
those  arising  out  of  the  provisions  of  the  Rapid  Transit  Act  (Laws 
of  1891,  chap.  4,  as  amd.),  the  commission  being  the  successor  of 
the  former  board  of  rapid  transit  railroad  commissioners. 
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The  applications  for  the  consent  of  the  commission  to  the  execu- 
tion and  issuance  of  the  corporate  mortgages  and  the  issuance 
thereunder  of  bonds  were  a  part  of  the  general  contractual  under- 
standing entered  into  between  the  city  and  the  two  companies 
named,  for  the  so-called  **  dual  system  "  of  rapid  transit  in  the 
city  of  New  York. 

Oliver  C.  Semple,  Le  Eoy  T.  Harkness,  and  Arthur  DuBois, 
for  the  Conmiission. 

Richard  Reid  Rogers,  James  L.  Quackenbush,  and  Alfred  E. 
Mudge,  for  the  Interborough  Rapid  Transit  Company. 

George  D.  Yeomans,  Arthur  M.  Williams,  Charles  L.  Woody, 
and  Joseph  P.  Cotton,  Jr.,  for  the  New  York  Municipal  Railway 
Corporation. 

Albert  S.  Bard,  for  the  Citizens'  Union  of  the  City  of  New 
York. 

J.  Aspinwall  Hodge  and  Alexander  Holtzoff,  for  the  Conti- 
nental Securities  Company,  a  minority  stockholder  of  the  Inter- 
borough Rapid  Transit  Company. 

A  summary  of  the  provisions  of  the  "operating  contract" 
entered  into  with  the  Interborough  Rapid  Transit  Company  is  as 
follows : 

This  contract  puts  into  effect  the  dual  system  agreement  in  so  far  as  the 
subway  lines  to  be  operated  by  the  Interborough  Rapid  Transit  Company  are 
concerned.  It  provides  that  the  city  shall  construct  the  new  lines  allotted  tu 
t^e  Interborough  company,  and  that  the  company  shall  contribute  not  less 
''a-  $58,000,000  (or  one-half  the  total)  toward  the  cost  of  construction,  and 
not  ksj>  than  $22,000,000  toward  the  cost  of  equipment.  The  company  is  to 
!7ot  a  lease  of  all  lines  for  operation,  including  the  present  subway  and  the 
iie.v  lines,  for  a  term  of  forty-nine  years  from  January  1,  1917,  the  date  set 
for  the  beginning  of  operation,  and  the  lease  is  to  expire  at  midnight  on 
December  31,  1963.  Provision  is  made  for  temporary  operation  of  parts  of 
the  system  as  soon  as  completed.  The  city  reserves  the  right  to  take  over 
any  or  all  of  the  lines  at  any  time  after  ten  years  and  terminate  the  contract. 
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The  company  is  to  supply  all  the  equipment,  and,  in  the  event  of  recaption,  the 
city  is  to  pay  for  the  equipment. 

The  lines  which  are  to  be  built  under  this  contract  are  described  as  the 
Seventh  Avenue-Lexington  Avenue  line,  tlie  Eastern  Parkway  line,  the  Stein- 
way  Tunnel  line  and  the  White  Plains  Road  line.  The  Seventh  Avenue- 
Lexington  Avenue  line  consists  of  those  parts  of  the  subway  extensions  neces- 
sary to  complete  the  "  H  "  of  the  present  subway  with  two  Bronx  extensions 
and  the  tunnel  connection  with  Brooklyn;  the  Eastern  Parkway  line  is  the 
extension  of  the  present  suliway  in  Brooklyn  through  Eastern  parkway  and 
Livonia  avenue;  the  Steinway  Tunnel  line  is  the  existing  Steinway  Tunnel 
and  its  extension  west  under  Forty-second  street  to  Broadway  and  its  exten- 
sion from  the  Queens  end  to  the  Queensboro  Bridge  plaza;  the  White  Plains 
Road  line  is  the  extension  of  the  existing  subway  from  about  One  Hundred 
and  Seventy-ninth  street  to  and  through  White  Plains  road  to  UVo  Hundred 
and  Forty-ftrst  street.  The  Lexington  Avenue  subway  will  be  connected  with 
the  existing  subway  at  a  point  in  Park  avenue  just  south  of  Forty-second 
street. 

The  public  service  commission  is  to  pre;)are  the  construction  contracts  and 
specifications  which  will  be  generally  similar  to  the  Lexington  avenue  con- 
tracts. After  the  form  of  contract,  specifications  and  contract  drawings  have 
been  adopted,  the  commission,  before  advertising  for  bids,  "  shall  transmit  a 
copy  of  the  same  to  the  lessee  and  within  ten  days  after  such  receipt,  or 
such  further  time  as  the  commission  may  allow,  the  lessee  shall  return  tho 
same  to  the  commission  with  its  criticisms  or  suggestions.  The  commission 
slmll  thereupon  consider  any  such  crticisms  and  suggestions  and  its  decision 
shall  be  final  and  binding  upon  the  lessee.  Proposals  for  making  such  con- 
tracts shall  then  be  invited  by  the  commission  in  the  form  and  manner  required 
by  section  36  of  the  Rapid  Transit  Act. 

How  THE  Company's  Monet  is  to  be  Applied 

The  commission  is  to  award  the  contracts,  but  is  not  to  be  limited  to  the 
selection  of  the  lowest  bidder,  and  it  may  reject  all  bids,  and  readvertise. 
After  a  contract  is  awarded,  approved  by  the  board  of  estimate!  and  appor- 
tionment and  executed  by  the  contractor,  the  commission  transmits  it  in 
triplicate  to  the  company  which  becomes  a  party  to  the  contract  for  the 
purpose  of  disbursing  part  of  its  contribution  toward  destruction.  The  com- 
pany has  ten  days  in  which  to  sign  and  return  the  contract  to  the  commis- 
sion, which  then  executes  it  on  behalf  of  the  citv.  The  commission  then 
undertakes  the  sole  supervision  and  direction  of  the  work.  Periodically,  but 
not  oftener  than  once  a  month,  the  chief  engineer  shall  estimate  the  value 
of  the  work  done  and  the  amount  which  shall  be  paid  the  contractor.  The 
commission  will  then  prepare  a  voucher  for  the  company's  proportion  of  the 
amounts  due  the  contractor,  and  send  the  same  to  the  company  for  pay- 
ment. Within  thirty  days  thereafter  the  company  shall  pay  this  amount 
directly  to  the  contractor. 

Of  the  total  contribution  by  the  company  for  construction,  $3,000,000  is  to 
be  allowed  for  the  Steinway  tunnel,  the  title  to  which  the  company   is  to 
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procure  and  transfer  to  the  city  of  New  York.  Upon  the  vesting  of  title  in 
the  city,  the  company  shall  be  deemed  to  have  contributed  $3,000,000.  The 
amount  of  money  already  expended  by  the  city  in  construction  of  the  Lexing- 
ton Avenue  subway,  estimated  at  about  $30,000,000,  shall  be  deemed  to  be 
part  of  the  city's  contribution.  The  company  is  to  pay  all  taxes  due  on  the 
tunnel. 

As  security  the  company  must  deposit  with  the  comptroller  of  the  city 
$1,000,000  in  cash  or  in  securities.  When  one-quarter  of  the  $58,000,000  to 
be  contributed  by  the  company  has  been  expended,  the  comptroller  shall  release 
to  the  company  one-quarter  of  this  deposit,  and  the  other  one-quarter  as  the 
company's  contribution  is  applied.  The  company  must  also  file  a  bond  for 
contribution,  equipment,  maintenance  and  operation,  in  the  sum  of  $1,000,000 
with  two  or  more  sureties,  or,  in  lieu  of  such  bond,  cash  or  securities  ^ 
approved  by  the  commission.  The  company  is  to  receive  any  interest  or  other 
income  received  by  the  city  from  the  cash  or  securities  deposited,  or  a  sum 
equal  to  the  interest  on  the  deposit  at  the  highest  rate  received  by  the  city 
on  its  bank  deposits. 

Arbitration  is  provided  for  in  case  difficulties  arise  between  the  city  and 
the  company.  Each  side  is  to  name  one  arbitrator,  and  the  third  is  to  be 
named  by  the  chief  judge  of  the  Court  of  Appeals,  or,  in  his  failure  to  act, 
by  any  of  the  associate  judges  of  the  Court  of  Appeals  in  order  of  seniority, 
or,  in  their  failure  to  act,  by  the  president  of  the  chamber  of  commerce.  It 
is  provided  that  no  claim  shall  be  made  by  the  company  against  any  member 
or  members  of  the  public  service  commission  or  the  board  of  estimate  and 
apportionment  personally  by  reason  of  the  contract. 

Complete  Citt  Control 

Ample  provisions  are  made  for  securing  to  the  city  the  necessary  control 
over  expenditures  by  the  company  in  the  construction,  equipment,  mainte- 
nance  and  operation  of  the  lines.  This  control  is  provided  because  *'  the 
city's  returns  from  its  investment  in  the  railroad  and  its  exercise  of  its  right 
to  take  over  the  railroad  as  provided  in  the  lease  will  be  affected  by  the 
amount  of  the  lessee's  expenditures."  Supervision  by  the  commission  is  agreed 
to,  and  the  company  is  required  to  provide  facilities  for  such  inspections  as 
the  commission  may  wish  to  make.  It  must  keep  proper  accounts  and  permit 
their  examination  and  submit  to  the  commission  for  approval  any  contract, 
agreement,  mortgage  or  undertaking  having  to  do  with  its  contribution  toward 
the  cost  of  construction  or  equipment.  Any  contract,  agreement  or  under- 
taking having  to  do  with  the  maintenance  and  operation  of  the  railroad,  or 
of  the  existing  railroads  extending  for  more  than  one  year  or  involving  an 
expenditure  of  more  than  $50,000  must  be  entered  into  subject  to  the  approval 
of  the  commission.  No  contract  affecting  maintenance  or  operation  shall  be 
for  more  than  five  years,  except  in  the  case  of  mortgages,  assignments,  leases, 
trackage  agreements,  power  and  advertising  contracts,  or  modifications  of 
original  contracts.  Systems  of  accounting  and  the  method  of  keeping  accounts 
may  be  prescribed  by  the  commission,  as  well  as  the  form  of  vouchers  and 
pay  rolls  to  be  use^  b^  the  company.     In  expenditures  made  in  connection 
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with  maintenance  and  operation,  the  commission  may  object  to  any  item  as 
improper  or  unreasonable,  and  the  company  shall  hold  the  same  in  suspense 
account  until  it  is  adjudicated.  If  the  commission  and  the  company  fail  to 
agree  as  to  such  items,  a  determination  shall  be  obtained  either  by  arbitra- 
tion or  by  the  court.  "The  most  thorough  and  minute  inspection"  by  the 
commission  and  its  engineers  is  expressly  provided  for. 

The  Company  to  Pay  fob  Equipment 

As  to  equipment,  the  contract  requires  that  the  company  shall  provide  it 
at  its  own  expense,  and,  when  accepted  by  the  commission,  title  to  it  shall 
vest  in  the  city.  Tlie  company  is  permitted  to  improve,  reconstruct  or  change 
its  power  houses  if  necessary  to  provide  adequate  power  for  the  operation  of 
the  road.  All  equipment  must  be  of  the  best  character  "  known  to  the  art 
of  urban  railway  operation."  The  commission  may  order  the  company  to 
begin  providing  equipment  which  shall  be  ready  to  put  any  portion  of  the 
road  into  immediate  operation  as  soon  as  completed. 

Tsaufs  OF  THE  Lease 

The  city  leases  the  railroads  and  equipment  to  the  company  for  operation 
in  connection  with  the  existing  subway  for  a  single  fare.  The  lease  under 
contract  No.  1  of  the  existing  subway,  which  expires  October  27,  1934,  and 
the  lease  under  contract  No.  2,  which  expires  May  1,  1943,  are  modified  and 
extended  until  midnight  of  December  31,  1965,  so  that  all  leases  may  expire 
together. 

The  terms  of  the  lease  follow  the  lines  laid  down  in  the  Joint  Report  of 
May  22,  1912.  Receipts  from  all  lines  are  to  be  pooled,  and  at  the  end  of 
each  quarter  deductions  therefrom  shall  be  made  as  follows: 

"1.  To  the  city  rentals  now  required  to  be  paid  under  contract  No.  1  and 
contract  No.  2,  such  rentals  to  continue  through  the  life  of  the  new  contract; 
also  such  rentals  actually  payable  by  the  company  for  the  use  of  other  prop- 
erty in  connection  with  the  system,  such  as  are  not  included  in  operating 
expenses. 

"2.  Taxes  and  governmental  charges  of  every  description  against  the  com- 
pany in  connection  with  the  system. 

"  3.  All  expenses,  exclusive  of  maintenance,  actually  and  necessarily  incurred 
by  the  lessee  in  the  operation  of  the  system. 

'^  4.  Twelve  per  cent  of  the  quarter's  revenue  for  maintenance,  exclusive  of 
depreciation.  'Maintenance*  shall  include  repair  and  replacement  of  tracks, 
but  not  the  replacement  of  any  principal  part  of  the  structure  and  equipment. 
If  the  maintenance  cost  in  any  quarter  year  shall  be  less  than  twelve  per 
cent  of  the  revenue,  the  unexpended  balance  shall  go  into  the  depreciation 
funds,  and  if  any  excess  occurs  it  may  be  withdrawn  from  such  funds. 

"  5.  For  the  first  year  of  operation  an  amount  equal  to  five  per  cent  of 
the  revenue  for  depreciation  of  such  portions  as  are  not  repaired  or  replaced 
through  expenditures  for  maintenance.  Two  depreciation  funds  are  estab- 
lished—  one  for  the  existing  subway,  and  one  for  the  new  lines;  and  they 
will  be  under  the  control  of  the  depreciation  fund  board. 
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"«.  One-quarter  of  the  sum  of  $6,335,000  to  be  retained  by  the  company 
'  as  representing  the  average  annual  income  from  the  operation  of  the  existing 
railroads.' 

"  7.  One-quarter  of  an  amount  equal  to  six  per  cent  of  the  company's  con- 
tribution toward  the  cost  of  construction  and  equipment  for  initial  operation, 
such  contribution  not  to  exceed  in  total  the  sum  of  $80,000,000.  Out  of  this 
jjayment  the  company  must  set  aside  amounts  sufticient,  with  interest  and 
accretions,  to  amortize  within  the  terms  of  the  lease  such  contribution  and 
cost. 

"8.  If  additional  equipment  is  provided,  an  amount  to  be  retained  by  the 
company  equal  to  one-quarter  of  the  annual  interest  payable  by  it  upon  the 
cost  of  such  additional  equipment;  together  with  a  sum  equal  to  one-quarter 
of  one  per  cent  of  the  cost  of  such  equipment  to  be  paid  into  a  separate  sink- 
ing fund  to  be  invested  for  the  amortization  of  such  cost. 

"  9.  If  the  company  shall  share  the  cost  of  construction  of  additions  to  the 
dual  system,  an  amount  equal  to  one-quarter  of  the  annual  interest  payable 
by  the  company  upon  its  share  of  such  cost,  together  with  one-quarter  of  one 
per  cent  for  amortization. 

"  10.  An  amount  to  be  paid  to  the  city  equal  to  one-quarter  of  eight  and 
seventy-six  one  hundredth  per  cent  of  that  portion  of  the  cost  of  construction 
paid  by  the  city. 

"11.  An  amount  to  be  paid  to  the  city  equal  to  one-quarter  of  the  annual 
interest  actually  payable  by  it  upon  its  share  of  the  cost  of  construction  of 
additional  lines,  together  with  one-quarter  of  one  per  cent  for  amortization. 

"  12.  One  per  cent  of  the  revenue  to  be  paid  into  a  separate  fund  under 
control  of  the  depreciation  fund  board  to  be  invested  and  reinvested  to  pro- 
vide a  contingent  reserve  fund.    When  such  fund  equals  one  per  cent  of  the 

« 

cost  of  construction  and  equipment,  payments  to  it  shall  be  suspended,  and 
interest  on  it  shall  be  included  in  the  revenue.  If  it  falls  below  one  per  cent, 
payments  shall  be  resumed  until  it  again  equals  one  per  cent.  This  fund  shall 
be  used  to  meet  deflcits  in  operation,  and  for  other  purposes. 

"  13.  The  amount  remaining  after  making  the  foregoing  deductions  shall 
be  divided  equally  between  the  city  and  the  company." 

When  Operation  Bbqins 

When  the  commission  shall  declare  parts  of  the  railroad  ready,  the  com- 
pany shall  equip  the  same  and  operate  it.  Temporary  operation  to  be  on 
the  same  terms  as  arc  provided  for  the  operation  of  extensions. 

The  depreciation  fund  board  is  to  consist  of  three  members  —  one  to  be 
chosen  by  the  company,  one  by  the  commission  and  the  third  by  both  jointly, 
or,  in  case  of  failure  to  agree,  by  the  chief  judge  or  an  associate  judge 
of  the  Court  of  Appeals,  or  by  the  president  of  the  chamber  of  commerce. 

The  company  agrees  to  operate  the  road  **  according  to  the  highest  stand- 
ards of  railway  operation  and  with  due  regard  to  the  safety  of  the  passengers 
and  employees  thereof,  and  of  all  other  persons."  Free  transfers  shall  be 
given  as  required  and  approved  by  the  commission  at  common  or  connecting 
points.    The  company  may  carry  freight,  mail  and  express  matter,  provided 
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that  it  shall  not  interfere  with  the  passenger  service.  No  part  of  the  railroad 
or  stations  or  other  appurtenances  thereof  shall  be  used  for  advertising  pur- 
poses, except  that  the  company  may  post  necessary  bulletins.  No  trade  or 
traffic,  other  than  required  for  the  operation  of  the  road,  shall  be  permitted, 
except  such  sale  of  newspapers  and  periodicals  as  may  be  permitted  by  the 
commission.  The  company  shall,  under  regulations  prescribed  by  the  com- 
mission, advertise  for  proposals  for  the  privilege  of  selling  newspapers  and 
periodicals  at  stations  in  such  manner  as  to  permit  of  separate  contracts  for 
each  newsstand. 

Tempobabt  Operation  or  Steinwat  Tunnel 

Provision  is  made  for  the  temporary  equipment  and  operation  of  the  Stein- 
way  tunnel  pending  its  reconstruction  and  completion,  and  for  the  giving  of 
free  transfers  at  Forty-second  street  and  Park  avenue  between  the  >Steinway 
tunnel  and  the  subway.  Temporary  equipment  may  be  of  single  cars  as 
approved  by  the  commission,  and  the  cost  is  to  be  included  as  part  of  the 
cost  of  equipment  under  the  contract. 

Ofebation  of  Extensions 

The  company  agrees  to  equip,  maintain  and  operate  any  extensions  which 
the  commission  shall  determine  should  be  operated  as  part  of  the  dual  system. 
If  the  company  accepts  an  extension  it  shall  be  operated  as  a  component  part 
of  the  system  according  to  the  foregoing  terms.  If  the  company  shall  not 
accept  an  extension,  it  shall  operate  it  upon  the  following  terms: 

From  the  gross  receipts,  which  shall  be  the  ticket  sales  at  stations  on  the 
extensions,  and  the  additional  revenue  from  advertising  on  the  extensions, 
and  the  proper  proportion  of  general  receipts,  the  following  deductions  each 
quarter  year  shall  be  made: 

"  1.  All  expenses  of  administration,  maintenance  and  operation,  including 
taxes. 

"2.  An  amount  to  be  retained  by  the  company  equal  to  one-quarter  of 
the  annual  interest  payable  by  it  on  the  cost  of  additional  equipment  used 
on  the  extension,  together  with  one-quarter  of  one  per  cent  for  amortization. 

"  3.  A  similar  amount  to  be  paid  to  the  city  upon  the  cost  of  construction 
of  the  extension. 

"  4.  A  similar  amount  to  be  paid  to  the  city  upon  the  cost  of  construction 
of  additions  to  the  extensions  with  one-quarter  of  one  per  cent  for  amortiza- 
tion." 

If  the  revenue  from  the  extension  shall  be  insuificient  to  pay  these  charges, 
the  company  may  deduct  such  deficit  from  the  revenue  from  the  entire  system 
prior  to  the  payments  to  the  city.  If  the  revenue  for  the  entire  system  is 
not  sufficient  to  meet  the  deficit,  and  it  is  not  made  up  from  any  other 
source,  the  lease  of  the  extension  may  cease  and  determine,  or  the  company 
may  continue  its  operation,  and  the  deficits  shall  be  cumulative.  In  case  the 
revenue  of  the  extension  meets  all  charges,  it  shall  become  a  part  of  the 
original  system,  and  be  operated  as  such. 
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There  is  a  provigion  for  the  exchange  of  "  legs  "  of  the  present  subway  if 
the  city  should  at  any  time  desire  to  take  over  a  complete  east-side  line  or  a 
complete  west-side  line  without  taking  over  the  entire  system. 

A  summary  of  the  provisions  of  the  "  operating  contract " 
entered  into  with  the  New  York  Municipal  Eailway  Corporation 
is  as  follows: 

The  operating  contract  with  the  Brooklyn  rapid  transit  interests  is  made 
between  the  public  service  commission,  acting  for  the  city,  and  the  New  York 
Municipal  Railway  Corporation,  a  company  formed  for  the  purpose  of  operat- 
ing those  parts  of  the  dual  system  allotted  to  the  Brooklyn  company,  as  well 
as  the  existing  elevated  lines  of  the  Brooklyn  Rapid  Transit.  It  provides 
that  the  city  shall  construct  the  new  lines  of  rapid  transit  railroad,  and  that 
the  company  shall  contribute  not  less  than  $13,600,000  toward  the  cost  of 
construction,  together  with  whatever  sum  is  necessary  to  construct  the  physi- 
cal connection  at  Canal  street  between  the  Fourth  Avenue  subway  and  the 
proposed  Broadway  subway.  The  company  also  agrees  to  provide  the  money 
necessary  for  the  reconstruction  of  its  elevated  lines  and  for  all  equipment. 

The  elevated  lines  which  are  made  a  part  of  the  system  are:  the  Broadway 
line,  the  Fulton  Street  line,  the  Myrtle  Avenue  line,  the  Lexington  Avenue 
line,  the  Fifth  Avenue  line,  the  Brighton  Beach  line,  the  Canarsie  line  and 
the  Sea  Beach  line.  The  city  leases  the  new  linos  to  be  constructed  by  it 
and  those  already  constructed,  together  with  the  equipment,  to  the  company 
for  operation  in  connection  with  the  existing  railroads,  for  a  term  of  forty- 
nine  years,  beginning  January  1,  1917,  and  expiring  at  midnight  on  December 
31,  1966.  The  city  reserves  the  right  to  take  over  any  line  after  ten  years 
of  operation. 

The  new  railroads  are  to  be  constructed  according  to  contract  drawings, 
plans  and  specifications  prepared  by  the  commission  and  similar  to  those 
used  on  the  Lexington  Avenue  subway.  Stations  are  to  be  finished  in  a  style 
similar  to  those  oh  the  Fourth  Avenue  subway  in  Brooklyn,  and  elevated 
stations  similar  to  the  stations  on  the  Van  Cortlandt  Park  extension  of  the 
present  subway. 

Trackage  Rights  in  Queens 

The  city  agrees  to  give  to  the  company  trackage  rights  over  a  part  of  the 
system  to  be  constructed  under  the  contract  between  the  city  and  the  Inter- 
borough  Rapid  Transit  Company,  namely,  the  Queens  lines  to  Astoria  and 
Corona.  The  terms  and  conditions  for  the  use  of  these  lines  "  shall  be  reason- 
able, and  may  be  agreed  upon  between  the  commission,  the  lessee  and  the 
Interborough  Rapid  Transit  Company."  Failure  to  agree  upon  reasonable 
terms  may  bring  about  arbitration  or  a  settlement  by  the  court.  Such  use 
of  the  tracks  is  limited  to  one-half  the  capacity  of  the  lines. 

How  Compant's  Monet  is  Applied 

The  disbursement  of  the  company's  contribution  toward  the  cost  of  con- 
struction is  provided  for  as  follows: 


•  « 

•  « 

•  •  • 

•  •  •  ' 
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"Forms  of  construction  contracts,  including  specifications  and  contract 
drawings,  generally  similar  to  those  prepared  for  the  Lexington  Avenue 
subway,  shall  be  prepared  by  the  commission,  and  after  adoption  be  trans- 
mitted to  the  company.  Within  ten  days  the  company  shall  return  them 
with  its  criticisms  or  suggestions.  The  commission  will  consider  such  criti- 
cisms; but  'its  decision  thereon  shall  be  final  and  binding  upon  the  lessee.' 
The  commission  will  then  advertise  for  bids  for  construction  and  award  the 
contract,  but  shall  not  be  limited  to  the  selection  of  the  lowest  bidder.  It 
may  also  reject  all  bids  and  readvertise  for  proposals.  After  the  contract  is 
awarded,  approved  by  the  board  of  estimate  and  executed  by  the  contractor, 
the  commission  shall  transmit  it  in  triplicate  to  the  company.  It  is  then 
to  be  signed  by  the  company,  which  becomes  a  party  to  the  contract  *  for  the 
purpose  of  disbursing  part  of  its  contribution  to  the  construction  of  the  rail- 
road.' Within  ten  days  the  company  shall  return  the  signed  contract  and 
the  commission  shall  execute  it  on  behalf  of  the  city.  The  commission  then 
undertakes  *  the  sole  supervision  and  direction  of  the  work  under  such  con- 
tract.' Monthly  estimates  are  to  be  made  by  the  chief  engineer  of  the  com- 
mission of  the  amount  due  the  contractor,  and  the  commission  shall  prepare 
and  certify  a  voucher  for  the  payment  of  the  company's  portion  of  the 
amount.  The  company  within  thirty  days  shall  pay  such  amount  to  the 
construction  contractor." 

As  the  company  will  bear  the  cost  of  constructing  the  connection  at  Canal 
street  between  the  Broadway  and  Fourth  avenue  subways,  and  as  the  city 
has  already  contracted  for  that  part  of  it  at  the  intersection  of  Broadway 
and  Canal  street,  it  is  provided  that  the  remainder  shall  be  constructed  as 
extra  work  under  the  contracts  already  made  by  the  city.  The  commission's 
chief  engineer  shall  determine  the  diflference  in  cost  between  the  Canal  street 
work  without  such  physical  connection  and  the  work  with  such  connection, 
together  with  any  real  estate  or  interest  therein  required  by  such  connection, 
and  the  amount  of  such  additional  cost,  together  with  such  interest  as  may 
have  been  paid  by  the  city,  shall  forthwith  be  paid  to  the  city  by  the  com- 
pany upon  the  demand  of  the  commission. 

It  is  provided  in  addition  that  the  company  shall  so  reconstruct  its  existing 
lines  as  to  adapt  them  for  operation  in  connection  with  the  new  subways. 
These  adaptations  include  the  elevation  or  depression,  in  whole  or  part,  of 
the  Sea  Beach  line  so  as  to  avoid  grade  crossings,  and  the  construction  of 
additional  tracks  where  necessary;  the  construction  of  two  additional  tracks 
to  the  Brighton  Beach  line  between  Church  avenue  and  Malbone  street,  and 
the  elevation  of  existing  tracks  and  the  construction  of  two  additional  tracks 
between  Neptune  avenue  and  the  terminal  at  Coney  Island ;  two-track  elevated 
connection  from  Myrtle  Avenue  line  near  Wyckoff  avenue  to  a  point  about 
1,000  feet  east  of  Fresh  Pond  road;  connection  of  Myrtle  avenue  elevated 
tracks  with  Broadway  elevated  tracks;  construction  of  adequate  terminal 
facilities  at  Coney  Island  connecting  the  Brighton  Beach  line,  as  reconstructed 
west  of  Fifth  street,  with  the  "Sea  Beach  line,  as  reconstructed  near  Surf 
avenue  and  Stillwell  avenue;  and  the  extension  of  platforms,  increase  of 
station  facilties  on  existing  lines,  and  the  strengthening  of  those  lines.  Plans 
for  the  reconstruction  of  existing  lines  must  be  approved  by  the  commission. 
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The  city  will  acquire  any  real  estate  or  rights  therein  necessary  to  the 
eonstruction  of  the  new  lines. 

Security  Requibed  of  Company 

The  company  must  deposit  with  the  comptroller  of  the  city  $1,000,000  in 
cash  or  securities  as  security  for  the  faithful  performance  of  the  contract. 
One-quarter  of  this  deposit  will  be  released  as  soon  as  one-quarter  of  the 
company's  total  contribution  toward  the  cost  of  the  construction  has  been 
expended,  and  the  other  quarters  in  the  same  manner,  as  the  work  pro- 
gresses. The  company  also  must  file  with  the  city  comptroller  a  bond  for 
$1,000,000,  signed  by  two  or  more  sureties,  or  cash  or  securities  in  the  same 
amount.  This  bond  or  deposit  for  contribution,  equipment,  maintenance  and 
operation  shall  not  be  returned  until  the  termination  of  the  lease. 

Ample  provisions  are  made  for  securing  to  the  city  the  necessary  control 
over  expenditures  by  the  company  in  the  construction,  equipment,  mainte- 
nance and  operation  of  the  lines.  This  control  is  provided  because  "  the 
city's  returns  from  its  investment  in  the  railroad  and  its  exercise  of  its 
right  to  take  over  the  railroad  as  provided  in  the  lease  will  be  affected  by 
the  amount  of  the  lessee's  expenditures."  Supervision  by  the  commission  i» 
agreed  to,  and  the  company  is  required  to  provide  facilties  for  such  inspections 
as  the  commission  may  wish  to  make.  It  must  keep  proper  accounts  and 
permit  their  examination,  and  submit  to  the  commission  for  approval  any 
contract,  agreement,  mortgage  or  undertaking  having  to  do  with  its  contribu- 
tion toward  the  cost  of  construction  or  equipment.  Any  contract  having  to 
do  with  the  maintenance  and  operation  of  the  railroad  extending  for  more 
than  one  year  or  involving  an  expenditure  of  more  than  $50,000  must  be 
entered  into  subject  to  the  approval  of  the  conunission,  and  no  such  contract, 
except  for  mortgage,  power,  advertising,  etc.,  shall  be  made  for  more  than 
five  years.  Systems  of  account  and  the  method  of  keeping  accounts  may  be 
prescribed  by  the  commission.  In  expenditures  made  in  connection  with 
maintenance  and  operation,  the  commission  may  object  to  any  item  as 
unreasonable  or  improper,  and  the  company  shall  hold  the  same  in  a  suspense 
account  until  its  adjudication.  If  the  commission  and  the  company  fail  to 
agree  as  to  such  items,  a  determination  shall  be  obtained  either  by  arbitration 
or  by  the  court.  **  The  most  thorough  and  minute  inspection "  by  the  com- 
mission and  its  engineers  is  expressly  provided  for. 

The  company  is  given  the  privilege  for  the  first  ten  years  of  securing  its 
electric  motive  power  from  outside  sources  pending  the  construction  of  the 
necessary  power  houses  and  sub-stations.  The  company  must  begin  the  pro- 
viding of  equipment  for  any  portion  of  the  new  lines  at  such  time  as  may 
be  approved  or  ordered  by  the  commission.  The  equipment  must  be  of  the 
best  character  known  to  the  art  of  urban  railway  operation.  When  the 
equipment  is  delivered  on  the  railroad  and  accepted  by  the  commission  the 
title  to  it  shall  vest  in  the  city.  Provisions  for  depreciation  and  amortiza- 
tion of  equipment  arc  made. 

Arbitration  is  provided  for  in  case  the  commission  or  the  company  desires 
to  resort  to  it  for  the  purpose  of  settling  matters  of  difference  arising  under 
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the  contract.  The  commission  selects  an  arbitrator  for  the  city,  the  com- 
pany selects  one  for  itself,  and  the  two  shall  select  the  third.  In  case  they 
fail  to  agree  within  thirty  days,  the  third  arbitrator  shall  be  named  by  the 
chief  judge  of  the  Court  of  Appeals,  or,  if  he  fails  to  act  within  fifteen  days, 
by  any  of  the  associate  judges  of  that  court  in  the  order  of  seniority. 

Tebms  of  the  I^abe. 

The  terms  of  the  lease  as  to  rental,  etc.,  follow  the  lines  laid  down  in  tie 
agreement  embodied  in  the  joint  report.  Receipts  from  the  existing  lines  and 
the  new  lines  are  to  be  pooled,  and  at  the  end  of  each  quarter  year  deductions 
therefrom  shall  be  made  as  follows:  / 

"1.  For  such  rentals  actually  and  necessarily  payable  by  the  company  for 
the  use  of  the  new  system  as  are  not  included  in  operating  expenses. 

"  2.  All  taxes  and  governmental  charges  against  the  company  upon  prop- 
erty or  franchises  used  in  the  operation  of  new  and  old  lines. 

"  3.  Ail  operating  expenses  exclusive  of  maintenance. 

"  4.  An  amount  equal  to  twelve  per  cent  of  the  quarter's  revenue  for  main- 
tenance of  road  and  equipment,  exclusive  of  depreciation.  Maintenance  will 
include  repair  and  replacement  of  tracks,  etc.,  but  not  replacement  of  any 
of  the  principal  parts  of  structure  or  equipment.  If  the  maintenance  charges 
in  any  quarter  year  are  less  than  twelve  per  cent  of  fhe  revenues,  the  unex- 
pended balance  shall  be  transferred  to  the  depreciation  funds,  and  if  more 
than  twelve  per  cent  the  excess  may  be  withdrawn  from  such  depreciation 
funds. 

"  5.  For  the  first  year  of  temporary  operation  an  amount  equal  to  three 
per  cent  of  the  year's  revenue  for  depreciation  of  such  portion  of  roads  and 
equipment  as  are  not  repaired  or  replaced  through  expenditures  for  main- 
tenance as  above  provided.  The  commission  and  the  company  are  to  agree 
upon  the  amount  of  depreciation  to  be  allowed  for  future  years.  This  amount 
for  each  year  will  he  paid  into  three  depreciation  funds,  the  first  to  be 
known  as  *  depreciation  fund  for  the  railroad  and  equipment  ^  the  second  a» 
'  depreciatfon  fund  for  the  plant  and  property  of  the  extensions  and  additional 
tracks';  and  the  third  as  'depreciation  fund  for  existing  railroads.'  Such 
funds  shall  be  under  the  control  of  the  depreciation  fund  board.  This  board 
will  consist  of  three  members,  one  to  he  named  by  the  city,  one  by  the 
company  and  the  third  by  agreement  of  the  city  and  company,  or,  in  case  of 
their  failure  to  agree  within  thirty  days,  by  nomination  by  the  chief  judge 
of  the  Court  of  Appeals  or  any  of  the  associate  judges  of  said  court  in  the 
order  of  their  seniority. 

•'  6.  One-quarter  of  the  sum  of  $3,500,000  to  go  to  the  company  *  as  repre- 
senting the  average  annual  income  from  the  operation  of  the  existing  railroads 
during  the  two  years  prior  to  the  ))eginning  of  initial  operation,  out  of  which 
the  lessee  shall  pay  interest  charges  on  obligations  representing  the  capital 
investment    (preceding  the  date  of  this  contract)   oa  the  existing  railroads.' 

"  7.  One-quarter  of  an  amount  equal  to  six  per  cent  of  the  company's 
contribution  toward  the  cost  of  construction  of  the  road,  the  cost  of  equipment 
for  initial  operation,  the  actual  cost  of  plant  and  property,  for  extensions  and 
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additional  tracks  and  the  cost  of  reconstruction  of  the  existing  lines.  Out  of 
this  the  company  shall  set  aside  amounts  sufficient,  with  interest  and  accre- 
tions, to  amortize  such  contributions  and  such  cost. 

"  8.  If  tke  company  provides  additional  equipment  beyond  that  needed  for 
initial  operation  or  additions  to  the  existing  railroads,  it  shall  retain  an 
amount  equal  to  one-quarter  of  the  annual  interest  payable  by  it  upon  the 
cost  of  each  additional  unit,  together  with  one-fourth  of  one  per  cent  for 
amortization. 

"  9.  To  be  paid  to  the  city  an  amount  equal  to  one-quarter  of  the  annual 
interest  payable  by  the  city  upon  its  share  of  the  cost  of  construction  and 
one-fourth  of  one  per  cent  of  the  city's  share  of  such  cost. 

"  10.  To  be  paid  to  the  city  an  amount  equal  to  one-quarter  of  the  annual 
interest  payable  by  the  city  upon  the  cost  of  construction  of  each  additional 
unit  of  additions  to  the  railroad,  together  with  one-fourth  of  one  per  cent 
for  amortization. 

"11.  One  per  cent  of  the  quarter's  revenue  to  be  paid  into  a  separate  fund, 
under  control  of  the  depreciation  fund  board,  to  be  invested  and  reinvested 
to  provide  a  contingent  reserve  fund.  When  this  fund  reaches  one  per  cent 
of  the  cost  of  construction  and  equipment,  payments  to  it  shall  be  suspended, 
a*nd  interest  thereon  shall  be  paid  into  the  revenue.  Thereafter  if  it  falls 
below  one  per  cent,  payments  shall  be  resumed  until  it  again  equals  one  per 
cent.  This  fund  shall  be  used  to  meet  deficits  in  operation  and  the  payment 
of  various  obligations  approved  by  the  commission.  Any  balance  remaining 
shall  be  paid  into  the  revenue. 

"  12.  The  amount  remaining  after  making  all  the  above  deductions  shall 
be  divided  equally  between  the  city  and  the  company.  Deficits  are  to  be 
cumulative,  and  are  to  be  paid  out  of  later  profits.'' 

When  Operation  Begins 

The  company  is  to  begin  the  operation  of  any  part  of  the  new  system  in 
connection  with  its  existing  lines  whenever  the  commission  shall  declare  such 
part  or  partt  ready. 

The  company  agrees  to  operate  the  railroad  according  to  the  highest  stand- 
ards "and  with  due  regard  to  the  safety  of  the  passengers  and  employees 
thereof  and  all  other  persons."  Free  transfers  shall  be  given  as  required  by 
the  commission  at  common  or  connecting  points  so  as  to  aflford  a  continuous 
trip  in  the  same  general  direction  for  a  single  fare.  The  company  agrees  to 
exchange  transfers  at  Eighty-sixth  street.  Brooklyn,  between  the  new  system 
and  the  existing  surface  railroads  now  operating  on  Third  avenue  and  Fifth 
avenue  between  Eighty-sixth  street  and  Fort  Hamilton.  The  company  also 
will  endeavor  to  secure  authoritv  for  the  extension  of  such  surface  railroads 

« 

to  a  point  near  Eighty -sixth  street  and  Fourth  avenue  where  a  more  con- 
venient point  of  transfer  can  be  installed.  The  company  also  agrees  to  under- 
take to  make  arrangements  with  the  Hudson  and  Manhattan  Railroad  Com- 
pany for  free  transfers  at  Thirty-fourth  street,  Manhattan,  to  and  from  the 
Grand  Central  station.  Carriage  of  freight,  mail  and  express  matter  is 
allowed  :f  it  shall  not  interfere  with  passenger  traffic.    The  fare  is  limited  to 
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five  cents,  provided  that  the  company  may  continue  to  charge  ten  cents  for 
the  fare  to  Coney  Island  and  other  points  where  such  ten-cent  fare  is  now 
allowed  until  the  time  when  trains  may  be  operated  for  continuous  trips  over 
wholly  connected  portions  of  the  railroad  (including  both  the  Culver  line  and 
sub-division  8  of  the  Broadway-Fourth  Avenue  line)  from  the  Municipal 
building,  in  the  borough  of  Manhattan,  to  the  points  at  or  near  Coney  Island, 
at  which  the  construction  of  the  railroad  shall  be  suspended,  as  providiul  in 
article  VII. 

No  part  of  the  road  or  stations  shall  be  used  for  advertising  purposes,  but 
the  company  may  post  information  bulletins.  Xo  trade  or  traffic,  other  than 
required  for  the  operation  of  the  railroad,  shall  be  permitted  at  stations, 
except  such  sale  of  newspapers  and  periodicals  as  may  be  permitted  by  the 
commission.  The  company  shall,  under  regulations,  advertise  for  proposals 
for  the  privilege  of  selling  newspapers  and  periodicals  in  such  manner  as  to 
permit  of  separate  contracts  for  all  newsstands. 

Operation  of  Extensions 

The  company  agrees  to  equip  and  operate  any  extensions  which  the  city 
may  build.  If  such  extensions  are  acceptable  to  the  company,  they  shall 
become  a  part  of  the  original  system  and  be  operated  under  the  terms  above 
described.  If  an  extension  is  not  acceptable  to  the  company,  it  shall  never- 
theless equip  and  operate  it,  but  upon  the  following  terms: 

"  From  the  gross  receipts,  consisting  of  all  ticket  sales  and  other  earnings 
at  stations  on  the  extension,  and  the  additional  advertising  due  to  the  opera- 
tion of  the  extension,  deductions  each  quarter  year  shall  be  made  as  follows: 

"  1.  All  expenses  for  operation,  administration  and  maintenance,  including 
damages  for  accidents  and  taxes  upon  such  extensions  and  the  extensions'  pro- 
portion of  other  expenses  in  the  ratio  of  ticket  sales  on  the  extension  to  ticket 
sales  on  the  rest  of  the  system. 

*'  2.  To  the  company,  one-quarter  of  the  annual  interest  payable  by  it  upon 
the  cost  of  additional  equipment  belonging  to  the  extensions,  together  with 
one-quarter  of  one  per  cent  for  amortization. 

"  3.  To  the  city,  one-quarter  of  the  annual  interest  paid  by  it  on  the  cost 
of  construction  of  the  extension,  together  with  one-quarter  of  one  per  cent 
for  amortization. 

'*  4.  To  the  city,  one-quarter  of  the  annual  interest  paid  by  it  upon  the 
cost  of  construction  of  additions  to  the  extensions,  together  with  one-quarter 
of  one  per  cent  for  amortization. 

If  in  any  quarter  year  the  revenue  from  the  extension  is  insufficient  to  pay 
operating  expenses  and  interest  on  the  equipment,  the  company  may  deduct 
the  amount  of  such  deficit  from  the  revenue  before  the  amounts  payable  to 
the  city  are  paid.  Such  deductions  are  to  be  charged  against  the  payments 
due  the  city  under  the  lease  of  the  original  system;  but  such  deficits  shall  not 
be  cumulative.  If  there  is  a  deficit  after  anv  one  vear  in  the  amounts  neces- 
sary  to  pay  operating  expenses  and  interest  on  cost  of  equipment;  and  if 
the  remaining  amount  of  payments  due  the  city  from  the  original  system  is 
insufficient  to  cover  such  deficit,  and  it  is  not  made  up  from  any  other  source. 
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the  lease  of  the  extension  shall  cease,  the  company  may  withdraw  from  its 
operation,  and  the  city  shall  take  and  pay  for  the  additional  equipment  for 
such  extension.  If  the  revenue  from  the  extension  is  sufficient  to  meet  the 
deductions  named,  such  extension  shall  become  part  of  the  original  system, 
and  be  operated  as  such. 

The  question  of  interest  upon  $40,000,000,  borrowed  by  the  Brooklyn  Rapid 
Transit  Company,  and  whether  such  interest  from  October  1,  1912,  the  date  of 
the  loan,  should  be  included  as  part  of  the  cost  of  construction,  was  settled 
by  inserting  in  the  contract  provisions  including  such  interest  in  the  cost  of 
construction,  but  providing  that  the  excess  of  such  interest  over  the  amount 
properly  chargeable  shall  be  repaid  into  the  revenue  by  the  company  from 
its  fifty  per  cent  of  the  surplus  profits.  The  effect  of  this  is  that  interest  on 
such  excess  will  be  paid  to  the  company  out  of  the  earnings  of  the  system 
until  such  time  as  the  company  begins  to  share  equally  with  the  city  in 
surplus  profits,  out  of  which  the  company  will  repay  it  at  the  rate  of  one- 
fifteenth  of  its  share  each  year. 

The  contracts  between  the  citv  of  New  York  and  the  Interbor- 
ough  Eapid  Transit  Company  and  the  Xew  York  Municipal  Rail- 
way Corporation,  respectively,  were  executed  by  the  parties  thereto 
on  March  19,  1913. 

In  addition  to  the  two  contracts  above  summarized,  contracts 
were  also  entered  into  for  the  making  of  certain  elevated  railroad 
extensions  embraced  within  the  "  dual  plan."  The  contracts  were 
with  the  New  York  Municipal  Railway  Corporation  and  the  Man- 
hattan Railway  Company,  respectively,  the  Interborough  Rapid 
Transit  Company  being  the  lessee  and  operator  of  the  lines  of  the 
latter. 

The  orders  entered  in  Cases  Nos.  1614  and  1615  were  each  ap- 
proved by  the  affirmative  vote  of  Chairman  McCall  and  Commis- 
sioners Eustis,  Cram  and  Williams.  Commissioner  Maltbie  voted 
in  oppositicm  to  each  order,  on  the  ground  that  it  was  a  part  of 
the  financial  plan  and  arrangements  to  which  he  had  fundamental 
objections.  Commissioner  Cram,  who  had  voted  against  the 
"  operating  "  contracts  in  question,  did  not  vote  against  the  orders 
entered  in  Cases  No.  1614  and  1615,  saying  that,  the  contracts 
having  been  approved,  he  did  not  want,  by  any  act,  to  delay  the 
carrying  out  of  them. 

No  opinion  was  filed  by  any  member  of  the  commission  who 

voted  for  the  ontrv  of  the  orders.    Commissioner  Maltbie  filed  an 

t' 

opinion  in  dissent  from  the  entry  of  both  orders. 
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The  entry  in  the  minutes  of  the  commission  for  March  20,  1913, 
as  to  the  action  taken  in  Case  No.  1614,  was  as  follows: 

Interbobough  Rapid  Tbaksit  CJompany  —  Application  fob  Appboval  of 
Execution  of  Mobtqage  and  Issue  of  Bonds  to  Realize  $150,797,500. 
Obdeb  Authobizing  Issuance  of  Mobtoage  and  of  $160,957,000  Bonds. 

It  was  moved  and  duly  seconded  that  the  following  resolution  be  adopted: 
**  Resolved,  that  the  public  service  commission  for  the  first  district  adopt 
an  order  in  the  form  herewith  presented  consenting  to  the  execution  and 
issuance  of  a  certain  mortgage  by  Interborough  Rapid  Transit  Company  to 
Guaranty  Trust  Company  of  New  York  as  trustee,  the  said  mortgage  being 
in  the  form  submitted  by  said  Interborough  Rapid  Transit  Company  to  the 
commission  and  identified  by  being  marked  thereon  as  follows :  *  Exhibit  1, 
Resolution,  March  20,  1913,  Case  No.  1614.'" 

It  was  further  moved  and  duly  seconded  that  an  order  in  Case  No.  1614 
be  adopted  consenting  to  the  issuance  by  the  Interborough  Rapid  Transit  Com- 
pany of  a  first  and  refunding  mortgage  to  secure  an  issue  of  $300,000,000  five 
per  cent  bonds,  and  authorizing  the  issue  by  the  company  of  $160,957,000  of 
such  bonds  upon  conditions  as  to  the  sale  of  the  bonds  so  as  to  net  not  less 
than  ninety-three  and  one-half  per  cent  besides  accrued  interest,  the  applica- 
tion of  the  proceeds  of  $34,540,800  of  the  bonds  to  the  discharge  or  refunding 
of  bonds  issued  under  the  company's  mortgage  dated  November  1,  1907,  of  the 
proceeds  of  $15,000,000  of  the  bonds  to  the  discharge  or  refunding  of  renewal 
notes  of  the  company  dafed  January  29,  1913,  of  the  proceeds  of  $63,000,000 
of  the  bonds  to  the  discharge  of  its  obligation  to  contribute  toward  the  cost 
of  construction  of  rapid  transit  railroads  under  the  contract  between  the  city 
of  New  York  and  the  company  dated  March  19,  1913,  of  the  proceeds  of 
$21,000,000  of  the  bonds  to  pay  the  cost  of  equipment  of  the  said  rapid  transit 
railroad  under  said  contract,  of  the  proceeds  of  $10,800,000  of  the  bonds  to 
pay  the  cost  of  plant  and  structure  and  of  equipment  of  additional  tracks 
upon  the  elevated  railroad  of  the  Manhattan  Railway  Company  under  a  cer- 
tificate granted  to  the  latter  company  dated  March  19,  1913,  of  the  proceeds 
of  $13,154,000  of  the  bonds  to  pay  the  cost  of  plant  and  structure  and  of 
equipment  of  extensions  of  lines  of  the  elevated  railroads  of  the  Manhattan 
Railway  Company  under  a  certificate  granted  to  the  latter  company  dated 
March  19,  1913,  of  the  proceeds  of  $3,000,000  of  the  bonds  to  pay  the  cost 
of  improvement,  etc.,  to  power  house,  sub-stations,  transmission  lines  and 
electrical  apparatus  forming  part  of  and  supplying  the  lines  of  the  Man- 
hattan railroad  in  connection  with  the  extensions  and  additional  tracks  under 
the  certificate  dated  March  19,  1913,  and  of  the  proceeds  of  $10,462,200  to  the 
expenses  of  the  sale  of  the  bonds  authorized  and  to  make  up  the  discount 
and  deficiency  of  the  amount  realized  upon  the  sale;  the  amortization  of  all 
the  bonds  prior  to  their  maturity;  the  keeping  of  accounts  of  the  receipt  and 
application  of  the  proceeds  of  the  bonds  and  making  of  reports  thereof  by 
the  tenth  day  of  each  month,  such  accounts  to  be  open  to  audit  by  the  com- 
mission; the  return  to  the  fund  derived  from  the  issue  of  bonds  of  certain 
expenditures  not   included  in  the  cost  of  equipment   under   the  contract  of 
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March  19,  1913,  and  in  the  cost  of  plant,  structure,  equipment  and  improve- 
ments under  the  two  certificates  dated  March  19,  1913;  the  filing  with  the 
commission  of  an  estimate  of  proposed  expenditures  and  plans  showing  the 
application  thereof,  at  least  ten  days  prior  to  the  expenditure  of  proceeds 
of  the  bonds  authorized  for  the  purposes  of  improvements,  etc.,  to  power 
house,  sub-stations,  transmission  lines  and  electrical  apparatus  forming  part 
of  and  supplying  the  lines  of  the  Manhattan  railroad,  and  a  limitation  of 
the  authority  to  bonds  issued  by  June  30,  1917;  and  directed  that  a  duplicate 
of  the  mortgage  consented  to  should,  upon  execution  thereof,  be  filed  with  the 
commission;  that  the  commission  consented  to  the  mortgage  of  certain 
described  contracts  relating  to  the  railroads  operated  or  to  be  operated  by 
the  company;  that  the  order  in  Case  No.  1392,  adopted  February  23,  1913, 
upon  the  application  of  the  company  be  abrogated  without  prejudice  to  the 
issue  made  thereunder  of  $3,407,000  bonds,  and  that  the  order  take  effect 
immediately. 

Ayes:     Commissioners  McCall,  Eustis,  Cram  and  Williams. 

Nays :     Commissioner  Maltbie. 

Carried. 

Commissioner  Maltbie,  in  voting,  made  the  following  remarks: 

"  I  want  it  to  appear  that  I  vote  against  the  mortgage  because  it  is  part 
of  the  financial  arrangement  which  is  a  fundamental  feature  of  the  Intcr- 
borough  Rapid  Transit  Company's  plan  to  which  I  have  taken  objection  and 
which  I  consider  improper." 

Commissioner  Cram,  in  voting,  made  the  following  remarks: 

"  I  vote  for  it  because,  the  contracts  having  been  adopted,  I  do  not  want 
by  any  act  to  delay  the  carrying  out  of  the  contracts.  I  do  not  approve  of 
them,  but  I  do  not  want  to  delay  them  now  that  they  are  executed." 

The  order  entered,  in  Case  Xo.  1614,  on  ^farch  20,  1913,  grant- 
ing the  application  of  the  Interborough  Rapid  Transit  Company, 
was,  in  full,  as  follows: 

Section  1.  Application  having  been  made  to  the  public  service  commission 
for  the  first  district  by  Interborough  Kapid  Transit  Company  by  its  petition 
dated  and  verified  January  8,  1913,  under  the  provisions  of  the  Railroad  Law 
for  the  consent  of  the  commission  to  the  execution  and  issuance  by  said 
company  of  a  mortgage  to  Guaranty  Trust  Company  of  New  York  as  trustee, 
and  a  hearing  having  been  duly  held  upon  said  application  before  the  commis- 
sion, Honorable  Milo  R,  Maltbie,  John  E.  Eustis  and  George  V.  S.  Williams, 
Commissioners,  presiding:  and  it  appearing  to  the  commission  that  the  owners 
of  capital  stock  of  said  Interborough  Rapid  Transit  Company  to  an  amount 
equal  to  that  required  by  the  statute  have  consented  to  the  issuance  of  said 
mortgage  in  the  manner  prescribed  by  law; 

Section  2.  It  is  ordered  that  the  public  service  commission  for  the  first 
district  does  hereby  consent  to  the  issuance  and  execution  by  said  Interbor- 
ough  Rapid  Transit  Company  of  a  certain  mortgage  described  as  follows : 

"A  first  and  refunding  mortgage  securing  three  hundred  million  dollars 
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($300,000,000)  face  value  of  five  per  cent  gold  bonds  made  and  executed  by 
the  Interborough  Rapid  Transit  Company  to  the  Guaranty  Trust  Company 
of  New  York  as  trustee,  the  said  bonds  to  be  dated  as  of  January  1,  1913,  to 
be  payable  January  1,  1966,  redeemable  on  any  interest  date  at  one  hundred 
and  ten  per  cent  (110%)  of  the  face  value  thereof  besides  interest  accrued 
thereon  and  said  bonds  to  bear  interest  at  the  rate  of  five  per  cent  (5%)  per 
annum  payable  semi-annually .'' 

The  form  of  such  mortgage  submitted  by  said  Interborough  Rapid  Transit 
Company  to  the  commission  is  hereby  approved  and  ordered  filed  and  properly 
identified  by  a  reference  thereon  to  the  resolution  under  the  authority  of 
which  this  order  is  issued.  Said  company,  however,  shall  have  no  right  or 
authority  to  issue  any  bonds  pursuant  to  the  terms  of  said  mortgage,  except 
as  may  be  herein  or  hereafter  authorized  by  the  commission. 

Section  3.  Application  having  been  also  made  to  the  public  service  commis- 
sion for  the  first  district  by  Interborough  Rapid  Transit  Company  by  its  said 
petition  under  the  provisions  of  the  Public  Service  Commissions  Law  for 
the  consent  of  the  commission  to  the  issuance  by  said  company  of  bonds  there- 
under to  an  amount  face  value  which  at  the  price  of  ninety-three  and  one-half 
per  cent  (93%%)  of  the  face  value  thereof  will  provide  funds  sufficient  for 
the  purposes  in  said  application  set  forth,  said  bonds  to  be  issued  under  the 
mortgage  hereinbefore  described;  and  a  hearing  having  been  duly  had  upon 
said  application  before  the  commission,  the  commissioners  hereinbefore  named 
presiding,  and  it  being  now  the  opinion  of  the  commission. 

(1)  That  the  money  to  be  procured  by  the  issue  of  said  bonds  of  the  said 
Interborough  Rapid  Transit  Company  to  the  amount  of  one  hundred  and  sixty 
million  nine  hundred  and  fifty-seven  thousand  dollars  ($160,957,000)  payable 
at  a  period  of  more  than  twelve  (12)  months  after  the  date  thereof  is  neces- 
sary to  and  reasonably  required  by  said  company  for  the  acquisition  of  prop- 
erty, or  for  the  construction,  completion,  extension  or  improvement  of  its 
facilities,  or  for  the  discharge  or  refunding  of  its  obligations,  and  particularly 
for  the  purposes  which  are  hereinafter  stated  in  this  order;  and 

(2)  That,  except  as  to  the  following  specified  amounts  of  said  bonds  author- 
iased  to  be  issued  hereunder  to  procure  money  to  be  applied  for  the  purposes 
following,  to  wit: 

1.  $1,644,800  toward  the  discharge  or  refunding  of  the  mortgage  bonds  of 
said  company  issued  under  its  mortgage  dated  November  1,  1907,  to  the  aggro- 
gate  principal  amount  of  $32,896,000  at  the  redemption  price  of  105  per. cent 
of  the  face  value  thereof,  for  the  premium  of  5  per  cent  upon  the  principal 
thereof; 

2.  $10,462,200,  or  so  much  thereof  as  may  be  necessary,  to  pay  expenses 
of  sale  of  the  bonds  hereby  authorized  and  to  make  up  discount; 

said  purposes  are  not  in  whole  or  in  part  reasonably  chargeable  to  operating 
expenses  or  to  income; 

Section  4.  It  is  ordered  that  the  public  service  commission  for  the  first 
district  does  hereby  authorize  the  issue  by  the  said  Interborough  Rapid  Transit 
Company  of  one  hundred  and  sixty  million  nine  hundred  and  fifty-seven  thou- 
sand dollars  ($100,957,000)  face  value  of  principal  of  bonds  of  said  company 
dated  as  of  January  1,  1913,  maturing  the  1st  day  of  January,  1966,  redeem- 
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able  at  one  hundred  and  ten  per  cent  (110%)  of  the  face  value  thereof  besides 
accrued  interest  on  any  interest  day  and  bearing  interest  at  five  per  cent 
(5%)  per  annum,  payable  semi-annually,  under  and  in  pursuance  of  the 
terms  of  the  mortgage  hereinbefore  described,  the  issuance  and  execution  of 
which  is  by  this  order  consented  to  by  the  commission. 

Section  5.  It  is  ordered  that  said  issue  of  bonds  is  authorized  upon  the 
conditions  following  and  not  otherwise,  to  wit: 

First,  That  the  said  Interborough  Rapid  Transit  Company  shall  sell  the 
said  bonds  hereby  authorized  so  as  to  net  said  company  not  less  than  ninety- 
three  and  one-half  per  cent.  (93%%)  of  the  face  value  of  the  principal  thereof 
besides  interest  accrued  thereon,  and  that  the  proceeds  thereof  shall  be 
applied  only  to  the  following  purposes,  that  is  to  say: 

1.  Toward  the  discharge  or  refunding  of  the  mortgaj^e  bonds  of 
said  company  issued  under  its  mortgage  dated  Novcmbe**  1, 
1907,  to  the  aggregate  principal  amount  of  $32,896,000  at  the 
redemption  price  of  105  per  cent  of  the  face  value  thereof, 

for  principal $32,  8fl6,  000 

for  premium  of  five  per  cent  thereon 1,644.  800 

$34.  540.  800 

2.  To  discharge  or  refund  the  renewal  notes  of  the  said  com- 
pany dated  January  29,  1013,  and  due  May  ],  1913,  to  the 

aggregate  principal  amount  of  $ir),000,000 15,  000,  000 

3.  Toward  the  discharge  of  its  immediate  obligation  to  con- 
tribute toward  the  cost  of  construction  of  the  rapid  transit 
railroads  for  initial  operation  under  the  contract  between 
the  city  of  New  York  and  the  said  Interborough  Rapid 
Transit  Company,  dated  March  19.  1913,  for  the  construction, 
equipment  and  operation  of  additional  rapid  transit  rail- 
roads           63, 000,000 

4.  To  pay  the  cost  of  equipment  of  the  said  rapid  transit  rail- 
road for  initial  operation  under  and  pursuant  to  said  con- 
tract dated  March  19,  1913,  as  such  cost  may  be  determined 
pursuant  to  said  contract,  including  in  such  equipment  any  * 
improvement,  reconstruction,  modification  or  change,  author- 
ized by  the  said  contract  dated  March  10.  1913,  and  made 
pursuant  thereto,  of  the  power  houses,  sub-stations  or  other 
electrical  equipment  forming  part  of  the  existing  equipment 
of  rapid  transit  railroads  now  leased  to  and  operated  by  it 
under  contracts  known  and  described  as  Contract  No.  1  and 

Contract  No.  2   21.  000,  000 

5.  To  pay  the  actual  cost  of  plant  and  structure  and  of  equip- 
ment of  third  or  additional  tracks  upon  the  lines  of  elevated 
railroad  of  the  Manhattan  Railway  Company  (leased  to 
and  operated  by  the  company ) ,  under  and  pursuant  to  a  cer- 
tificate authorizing  the  construction,  maintenance  and  opera- 
tion of  sucli  third  or  additional  tracks  granted  to  said  com- 
pany dated  March  19,  1913,  as  such  actual  cost  may  be  deter- 
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mined  pursuant  to  such  certiiicate^  including  moditicatioiis, 
reconstructions,  improvements  or  betterments  of  existing 
structures  of  the  Manhattan  Railway  Company  to  facilitate 
construction  or  ube  of  said  plant  and  structure  under  such 
certificate,  other  than  repairs,  maintenance  or  replacements, 
but  including  replacements  not  due  to  wear  and  tear  from 
operation  and  necessitated  by  the  moditicatiou  or  recon- 
struction of  existing  structures  of  the  Manhattan  Railway 
Company  to  facilitate  the  construction  or  use  of  said  plant 
and  structure  or  of  said  equipment  under  such  certificate..       $1U,  800,  000 

6.  To  pay  the  actual  cost  of  plant  and  structure  and  of  equip- 
ment of  the  extensions  of  lines  of  elevated  railroads  of  the 
Manhattan  Railway  Company  (leased  to  and  operated  by  the 
company)  under  and  pursuant  to  a  certificate  granted  to 
said  company  and  dated  March  19,  1913,  authorizing  the 
construction,  maintenance  and  operation  of  such  extensions 
in  conjunction  with  the  existing  Manhattan  rai!road  and, 
through  trackage  agreements,  in  conjunction  with  parts  of 
the  municipal  railroads  specified  in  said  certificate,  as  such 
actual  cost  may  be  determined  pursuant  to  such  certificate, 
including  replacements,  substitutions,  or  renewals  not  due 
to  wear  and  tear  from  operation  and  necessitated  by  the 
reconstruction  of  parts  of  the  existing  structures  of  the 
Manhattan  Railway  Company  for  the  purpose  of  physically 

connecting  the  same  with  said  extensions 13, 1>34,  000 

7.  To  pay  the  cost  of  the  improvements,  reconstructions  or 
changes  to  the  power  house,  sub-stations,  transmission  lines 
and  electrical  apparatus  required  in  connection  therewith 
now  forming  part  of  and  supplying  the  lines  of  the  existing 
Manhattan  railroad  (other  than  repairs,  maintenance  or 
replacements),  which  shall  be  necessary  to  provide  addi- 
tional power  for  the  operation  of  the  extensions  (including 
trackage  rights)  and  the  additional  tracks  authorized  by 
said  certificates,  dated  March  19,  1013,  but  including  replace- 
ments not  due  to  wear  and  tear  from  operation  and  neces- 
sitated by  the  modification  or  reconstruction  of  said  existing 
power   house,   sub-stations,   transmission    lines   or   electrical 

apparatus  to  facilitate  said  purpose 3, 000, 000 

8.  For  the  expenses  of  the  sale  of  the  bonds  hereby  authorized 
and  to  make  up  the  discount  or  deficiency,  if  any,  in  the 
amount  realized  upon  the  sale  to  net  not  less  than  93^  per 
centum  of  par  of  the  bonds  sold  for  the  purposes  specified 
in  subdivisions  1,  2,  3,  4,  5,  6  and  7  of  this  paragraph  of 
this  section,  to  be  applied  pro  rata  for  the  purposes  therein 

stated,  not  exceeding  the  sum  of 10,  462, 200 


$160,9.17,000 
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Second.  That  all  of  the  bonds  hereby  authorized  shall  be  amuvtized  prior 
to  the  maturity  of  the  said  bonds  out  of  the  income  of  the  company,  provided, 
however,  that  the  said  amortization  may  be  effected  through  the  operation  of 
the  sinking  fund  provided  for  by  the  terms  of  the  aforesaid  first  and  refunding 
mortgage. 

Third.  Tliat  the  said  company  shall  keep  separate,  true  and  accurate 
accounts  showing  the  receipt  and  application  in  detail  of  the  proceeds  of  the 
sale  or  disposal  of  the  bonds  hereby  authorized  to  be  issued;  and  on  or  Itefore 
the  tenth  day  of  each  month  the  company  shall  make  verified  reports  to  the 
commission  stating  the  sale  or  sales  of  said  bonds  during  the  previous  month, 
the  terms  and  conditions  of  sale,  the  moneys  realized  therefrom,  and  the 
use  and  application  of  said  moneys;  and  said  accounts,  vouchers  and  records 
shall  be  open  to  audit  and  may  be  audited  from  time  to  time  by  accountants 
and  examiners  designated  for  such  purpose  by  the  commiHi^ion. 

Fourth.  In  case  any  of  the  proceeds  of  the  aforementioned  bonds  hereby 
authorized  for  the  purposes  specified  in  subdivisions  4,  5  or  6  of  paragraph 
first  of  section  5  of  this  order  shall  be  expended  by  the  said  company  and  tlic 
amount  so  expended  or  any  portion  thereof  shall  not  be  included  in,  or  made  a 
part  of,  the  cost  as  finally  determined  pursuant  to  the  contract  referred  to  in 
subdivision  4,  or  the  actual  cost  as  finally  determined  pursuant  to  the  certificate 
described  in  subdivision  5  or  subdivision  6,  the  company  shall  forthwith,  after 
such  determination,  return  to  the  fund  derived  from  the  issue  of  bonds  hereby 
authorized  the  amount  not  so  included  in  any  such  determination.  None  of 
the  proceeds  of  the  aforementioned  bonds  authorized  for  purposes  specified 
in  subdivision  7  of  paragraph  first  of  section  5  of  this  order  shall  be  expended 
by  the  said  company  for  any  of  the  purposes  specified  therein,  unless  the  com- 
pany shall  at  least  ten  days  prior  to  such  expenditure  file  with  the  commission 
a  statement  showing  the  estimated  amount  of  such  proposed  expenditure  and 
the  application  thereof  together  with  such  plans  or  drawings  as  may  be 
necessary  to  show  the  application  and  proposed  use  thereof.  In  case  any  of 
the  proceeds  of  the  aforementioned  bonds  hereby  authorized  for  the  purposes 
specified  in  subdivision  7  of  paragraph  first  of  section  5  of  this  order  shall 
be  expended  by  said  company,  and  the  commission  or  the  court  on  review  of  an 
order  of  the  commishion  shall  determine  that  the  amount  so  expended,  or  any 
portion  thereof,  has  been  expended  for  a  purposi;  not  Hpccified  in  said  sub- 
division 7,  the  company  shall  forthwith,  after  sucli  determination,  return  to 
the  fund  derived  from  the  issue  of  bonds  hereby  authorized  the  said  amount 
BO  disallowed. 

Fifth.  That  the  authority  hereby  given  to  issue  such  bonds  shall  apply  only 
to  bonds  issued  by  the  said  company  on  or  before  the  30th  day  of  June,  1017. 

Section  6.  Ordered,  that  a  duplicate  original  of  the  mortgage  consented  to 
and  authorized  as  aforesaid  upon  execution  thereof  shall  be  filed  by  the  peti- 
tioner with  the  secretary  of  this  commission. 

Section  7.  Ordered,  that  the  public  service  commission  for  the  first  district 
pursuant  to  the  provisions  of  section  54  of  the  Public  Service  Commissions 
Law  and  to  the  provisions  contained  in  the  contracts  or  certificates  described 
as  follows,  namely: 
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(a)  A  contract  between  the  city  of  New  York  and  John  B.  McDonald  dated 
February  21,  1900,  and  agreements  amendatory  thereof  and  supplemental 
thereto ; 

(b)  A  contract  between  the  city  of  New  York  and  Rapid  Transit  Subway 
Construction  Company  dated  July  21,  1902,  and  agreements  amendatory  thereof 
and  supplemental  thereto; 

(c)  A  contract  between  the  said  city  and  Interborough  Rapid  Transit  Com- 
pany dated  March  19,  1913; 

(d)  A  certificate  granted  by  the  commission  to  the  said  Interborough 
Rapid  Transit  Company  for  extensions  of  elevated  railroads  bearing  date 
March  19,   1913;   and 

(e)  A  certificate  granted  by  the  commission  to  Manhattan  Railway  Com- 
pany providing  for  additional  tracks  bearing  date  March  19,  1913,  does 
hereby  consent  to  the  mortgage  of  the  lease  parts  of  said  contracts  described 
in  subdivisions  (a)  and  (b)  al)ove  and  of  said  contract  described  in  subdi- 
vision (c)  above  and  of  the  said  certificates  by  including  the  same  in  the 
mortgage  aforesaid,  and  that  the  said  commission  does  also  consent  to  the 
assignment  of  the  said  certificate  granted  by  the  commission  to  the  Manhattan 
Railway  Company  providing  for  additional  tracks  bearing  date  March  19, 
1913,  by  tlie  said  Mauliattan  Railway  Company  to  the  said  Interborough 
Rapid  Transit  Company,  and  does  also  consent  to  the  mortga^jre  of  that  cer- 
tain lease  made  and  executed  by  the  t>aid  Manhattan  Railway  Company  to  the 
Interborough  Rapid  Transit  Company  on  or  about  January  1,  1003,  and 
recorded  in  the  register's  oflice  of  the  county  of  New  York  on  April  1,  1903, 
in  Liber  2,  page  35,  of  general  conveyances  by  including  the  same  in  the 
mortgage  aforesaid. 

Section  8.  Ordered,  that  the  order  of  this  commission  in  Case  Xo.  1392 
upon  application  of  said  Interborough  Rapid  Transit  Company,  made  and 
filed  February  23,  1913,  be,  and  the  said  order  hereby  is,  abrogated,  without 
prejudice,  however,  to  the  issue  made  thereunder  by  said  Interborough  Rapid 
Transit  Company  of  three  million  four  hundred  and  seven  thousand  dollars 
($3,407,000)   face  value  of  bonds. 

Section  9.  Ordered,  that  this  order  take  effect  on  the  20th  day  of  March, 
1913,  and,  except  as  provided  in  subdivision  fifth  of  section  5  of  this  order 
limiting  the  duration  of  tlie  authority  to  issue  such  bonds  herein  granted, 
continue  in  force  until  otherwise  ordered  bv  the  commission:  and  tliat  within 
ten  days  after  service  upon  it  of  a  copy  of  this  order  said  company  notify 
the  commission  whether  the  terms  of  tliis  order  are  accepted  and  will  be 
obeyed. 

The  entry  in  the  minutes  of  the  commission  for  Alarch  20,  1913, 
as  to  the  action  taken  in  Case  Xo.  1615,  was  as  follows: 

New  York  Municipal  Railway  Corporation  —  Application  for  Approval 
or  Execution  of  Mortgage  and  Issue  of  $65,000,000  Bonds  —  Order 
Authorizing  Issuance  of  Mortgage  and  of  $40,000,000  Bonds. 

It  was  niuvt'il  and  duly  seconded  that  the  following  resolution  Ix*  adopted: 

**  Resolved,  that  the  public  service  commission  for  the  first  district  adopt 

an  order   in   the  form  herewith  presented,  consenting  to  the  execution   and 
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issuance  of  a  certain  mortgage  by  New  York  Municipal  Railway  Corporation 
to  Central  Trust  Company  of  New  York,  as  trustee,  the  said  mortgage  being 
in  the  form  submitted  by  said  New  York  Municipal  Railway  Corporation  to 
the  commission  and  identified  by  being  marked  thereon  as  follows:  -'Exhibit 
1,  Resolution  March  20,  1913,  Ca«e  No.  1615.*" 

It  was  further  moved  and  duly  seconded  that  an  order  in  Case  No.  1615  be 
adopted,  consenting  to  the  issuance  by  the  New  York  Municipal  Railway 
Corporation  of  a  first  mortgage  to  secure  an  issue  of  $100,000,000  five  per 
cent  bonds,  and  authorizing  the  issue  by  the  company  of  $40,000,000  of  such 
bonds  upon  conditions  as  to  the  sale  of  the  bonds  so  as  to  net  not  less  than 
ninety-seven  per  cent  besides  accrued  interest,  the  application  of  the  proceeds 
of  $11,042,480  of  the  bonds  to  the  discharge  of  its  obligation  to  contribute 
toward  the  cost  of  construction  of  rapid  transit  railroads  under  the  contract 
between  the  city  of  New  York  and  the  company  dated  March  19,  1913,  of 
the  proceeds  of  $15,520,000  of  the  bonds  to  the  cost  of  equipment  of  the  said 
rapid  transit  railroads  under  said  contract,  of  the  proceeds  of  $5,969,380,  to 
the  cost  of  reconstruction  of  existing  railroads  of  the  New  York  Consolidated 
Railroad  Company  under  said  contract  dated  March  19,  1913,  of  the  proceeds 
of  $3,880,000  of  the  bonds  to  the  cost  of  plant  and  structure,  and  of  equipment 
of  additional  tracks  upon  the  lines  of  elevated  railroad  of  the  New  York 
Consolidated  Railroad  Company  under  a  certificate  granted  to  the  New  York 
Municipal  Railway  Corporation  dated  March  19,  1913,  of  the  proceeds  of 
$2,388,140  of  the  bonds  to  pay  the  cost  of  plant  and  structure  and  of  equip- 
ment and  extensions  of  lines  of  elevated  railroads  of  the  New  York  Consoli* 
dated  Railroad  Company  under  a  certificate  granted  to  the  New  York  Munici- 
pal Railway  Corporation  dated  March  19,  1913,  and  of  the  proceeds  of 
$1,200,000  to  the  expenses  of  the  sale  of  the  bonds  authorized  and  to  make 
up  the  discount  and  deficiency  of  the  amount  realized  upon  the  sale:  the 
amortization  of  all  the  bonds  prior  to  their  maturity ;  the  keeping  of  accounts 
of  the  receipt  and  application  of  the  proceeds  of  the  bonds  and  making  of 
reports  thereof  by  the  tenth  day  of  each  month,  such  accounts  to  be  open 
to  audit  by  the  commission;  the  return  to  the  fund  derived  from  the  issue 
of  bonds  of  certain  expenditures  not  included  in  the  cost  of  equipment  and 
reconstruction  of  railroads  under  the  contract  of  March  19,  1913,  and  in 
the  cost  of  plant,  structure  and  equipment  of  additional  tracks  and  extensions 
under  the  certificate  dated  Ma4*ch  19,  1913,  and  a  limitation  of  the  authority 
to  bonds  issued  by  June  30,  1917;  and  directed  that  a  duplicate  of  the 
mortgage  consented  to  should,  upon  execution  thereof,  be  filed  with  the  com- 
mission, that  the  commission  consented  to  the  mortgage  of  certain  described 
contracts  relating  to  the  railroads  to  be  operated  by  the  company,  and  that 
the  order  take  effect  immediatelv. 

Ayes:     Commissioners  McCall,  Eustis,  Cram  and  Williams. 

Nays:     Commissioner  Maltbie. 

Carried. 

Commissioner  Maltbie,  in  voting,  stated  that  he  voted  against  the  motions 
for  the  same  reasons  as  he  stated  in  connection  with  motions  in  regard  to 
the  resolution  and  order  in  Case  No.  1614,  authorizing  the  issuance  of  a 
mortgage  and  bonds  by  the  Interborough  Rapid  Transit  Company. 
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The  order  entered,  in  Case  Ko.  1615,  on  March  20,  1913,  grants 
ing  the  application  of  the  New  York  Municipal  Railway  Corpo- 
ration, was,  in  full,  as  follows: 

Section  1.  Application  having  been  made  to  the  public  service  commission 
for  the  first  district  by  New  York  Municipal  Railway  Corporation  by  its 
petition  dated  and  verified  January  10,  1913,  under  the  jrrovisions  of  the 
Railroad  Law,  for  the  consent  of  the  commission  to  the  execution  and  issuance 
by  said  company  of  a  mortgage  to  Central  Trust  Company  of  New  York  as 
trustee;  and  a  hearing  having  been  duly  held  upon  said  application  before 
the  commission.  Honorable  Milo  R.  Maltbie,  John  E.  Kustis  and  George  V.  S. 
Williams,  Commissioners,  presiding;  and  it  ap])earing  to  the  commission  that 
the  owners  of  capital  stock  of  said  New  York  Municipal  Railway  Corporation 
to  an  amount  equal  to  that  required  by  the  statute  have  consented  to  the 
issuance  of  said  mortgage. 

•  Section  2.  It  is  ordered,  that  the  public  service  commission  for  the  first 
district  does  hereby  consent  to  the  issuance  and  execution  by  said  New  York 
Municipal  Railway  Corporation  of  a  certain  mortgage  described  as  follows: 

*'A  first  mortgage  and  deed  of  trust  to  Central  Trust  Company  of  New- 
York  as  trustee  to  be  dated  as  of  July  1,  1912,  to  secure  an  issue  of  one 
hundred  million  dollars  ($100,000,000)  face  value  of  said  bonds,  the  said 
bonds  to  be  dated  as  of  July  1,  1912,  to  be  payable  January  1,  1966,  redeem- 
able in  whole  or  in  part  on  any  semi-annual  interest  date  at  one  hundred  and 
seven  and  one-half  per  cent  (107*^%)  of  the  face  value  thereof  besides 
interest  accrued  thereon  and  said  bonds  to  bear  interest  at  the  rate  of  five 
per  cent  (5%)  per  annum  semi-annually." 

The  form  of  such  mortgage  submitted  by  said  New  York  Municipal  Railway 
Corporation  to  the  commission  is  hereby  approved  and  ordered  filed  and 
properly  identified  by  a  reference  thereon  to  the  resolution  under  the  authority 
of  which  this  order  is  issued.  Said  company,  however,  shall  have  no  right 
or  authority  to  issue  any  bonds  pursuant  to  the  terms  of  said  mortgage, 
except  as  may  be  herein  or  may  be  hereafter  authorized  by  the  commission. 

Section  3.  Application  having  been  made  to  the  public  service  commission 
for  the  first  district  by  New  York  Municipal  Railway  Corporation  by  its 
said  petition  under  the  provisions  of  the  Public  Service  Commissions  Law 
for  the  consent  of  the  commission  to  the  issuance  by  said  company  under 
said  mortgage  of  bonds  to  the  amount  of  sixty-five  million  dollars  ($65,000,- 
000)  face  value,  said  bonds  to  be  dated  as  of  the  1st  day  of  July,  1912,  to  be 
payable  on  the  first  day  of  January,  1960,  and  to  bear  interest  at  five  per  cent 
(5%)  per  annum  payable  semi-annually  and  secured  by  the  mortgage  heri'in- 
before  in  this  order  described  upon  all  the  property  of  the  company  the 
issuance  of  which  mortgage  is  by  this  order  consented  to  by  the  commission; 
and,  such  hearing  having  been  duly  had  upon  said  application  before  the 
commission,  the  commissioners  hereinbefore  named  presiding,  and  it  being  now 
the  opinion  of  the  commission, 

(1)  That  the  money  to  be  procured  by  the  issue  of  said  bonds  of  the  said 
New  York  Municipal  Railway  Corporation  to  tlie  amount  of  forty  million 
dollars    ($40,000,000)    face  value  payable  at  a  period  of  more  than   twelve 
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months  after  the  date  thereof  is  necessary  to  and  reasonably  required  by 
said  company  for  the  acquisition  of  property,  or  for  the  construction,  com- 
pletion, extension  or  improvement  of  its  facilities,  or  for  the  discharge  of 
its  obligations,  and  particularly  for  the  purposes  which  are  hereinafter  stated 
in  this  order;   and 

(2)  That,  except  as  to  the  following  specified  amounts  of  said  bonds  author- 
ized to  be  issued  hereunder  to  procure  money  for  the  purposes  following, 
to  wit: 

$1,200,000,  or  so  much  thereof  as  may  be  necessary  to  pay  expenses  of  sale 
and  to  make  up  discount, 

said  purposes  are  not  in  whole  or  in  part  reasonably  chargeable  to  operating 
expenses  or  to  income. 

Section  4.  Ordered,  that  the  public  service  commission  for  the  first  district 
does  hereby  authorize  the  issue  by  the  said  New  York  Municipal  Railway 
Corporation  of  forty  million  dollars  ($40,000,000)  face  value  of  principal  of 
bonds  of  said  company  dated  July  1,  1912,  maturing  the  first  day  of  January, 
1966,  redeemable  at  one  hundred  and  seven  and  one-half  per  cent  (107%%) 
of  the  par  or  face  value  thereof  besides  accrued  interest  on  any  semi-annual 
interest  day  and  to  bear  interest  at  five  per  cent  (5%)  per  annum  payable 
semi-annually  under  and  in  pursuance  of  the  terms  of  the  mortgage  herein- 
before described  and  the  making  and  execution  of  which  is  by  this  order 
consented  to  by  the  commission. 

Section  5.  Ordered,  that  said  issue  of  bonds  is  authorized  upon  the  condi- 
tions following,  and  not  otherwise  (which  conditions  the  company  undertakes 
to  perform  as  evidence  by  its  acceptance  of  this  order,  and  which  may  be 
enforced  against  the  said  company  by  any  appropriate  legal  proceedings) 
to  wit: 

First.  That  the  said  New  York  Municipal  Railway  Corporation  shall  sell 
the  said  bonds  hereby  authorized  so  as  to  net  the  said  company  not  less  than 
ninety-seven  per  cent  (97%)  of  the  par  value  of  the  principal  thereof  besides 
interest  accrued  thereon,  and  that  the  proceeds  thereof  shall  be  applied  only 
to  the  following  purposes,  that  is  to  say: 

1.  Toward  the  discharge  of  its  immediate  obligation  to  con- 
tribute toward  the  cost  of  construction  of  the  rapid  transit 
railroads  for  initial  operation  under  the  contract  between 
the  city  of  New  York  and  the  said  New  York  Municipal 
Railway  Corporation  dated  March  19,  1913,  for  the  construc- 
tion, equipment  and  operation  of  additional   rapid  transit 

railroads : $11, 042, 480 

2.  Toward  the  cost  of  equipment  of  the  said  rapid  transit 
railroads  for  initial  operation  under  and  pursuant  to  said 
contract  dated  March  19,  1913,  as  such  cost  may  be  deter- 
mined pursuant  to  said  contract  or  to  provide  the  cash 
deposit  or  deposit  of  securities  required  by  said  New  York 
Municipal  Railway  Oirporation  under  article  XVIT  of  said 

contract 1«,  520. 000 

3.  Toward  the  cost  of  reconstruction  of  the  existing  railroads 
of  New   York   Consolidated   Railroad  Company    (which   the 
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New  York  Municipal  Railway  Corporation  has  the  right 
and  is  under  obligation  to  operate)  under  and  pursuant  to 
said  contract  dated  March  19,  1913,  as  such  cost  may  be 
determined  pursuant  to  said  contract $5,  969,  380 

4.  Toward  the  actual  cost  of  plant  and  structure  and  of 
equipment  of  third  or  additional  tracks  upon  the  lines  of 
elevated  railroad  of  the  New  York  Consolidated  Railroad 
Company  (whicli  the  New  York  Municipal  Railway  Cor- 
poration has  tlie  right  and  is  under  obligation  to  operate) 
under  and  pursuant  to  a  certificate  authorizing  the  con- 
struction, maintenance  and  operation  of  such  third  or 
additional  tracks  granted  to  said  New  York  Municipal 
Railway  Corporation  dated  March  19,  1913,  as  such  actual 
cost  may  be  determined  pursuant  to  such  certificate,  includ- 
ing improvements  or  betterments  of  structures  of  existing 
railroads  of  the  said  New  York  Consolidated  Railroad 
Company  to  facilitate  construction  or  use  of  plant  and 
structure  under  such  certificate,  other  than  for  repairs, 
maintenance,  replacements  or  substitutions,  but  including 
replacements,  substitutions  or  renewals  not  due  to  wear 
and  tear  from  operation  and  necessitated  by  the  recon- 
struction of  existing  structures  of  the  New  York  Consoli- 
dated Railrod  Company  to  facilitate  the  construction  or 
use  of  said  plant  and  structure  or  of  said  equipment  under 

such  certificate    3,  880, 000 

5.  Toward  the  actual  cost  of  plant  and  structure  and  of 
equipment  of  extensions  of  lines  of  elevated  railroads  of  the 
New  York  Consolidated  Railroad  Company  (which  the  New 
York  Municipal  Railway  Corporation  has  the  right  and  is 
under  obligation  to  operate)  under  and  pursuant  to  a 
certificate  granted  to  said  New  York  Municipal  Railway 
Corporation  dated  March  19,  1913,  authorizing  the  con- 
struction, maintenance  and  operation  of  such  extensions  in 
conjunction  with  the  existing  railroads  of  the  New  York 
Consolidated  Railroad  Company,  as  such  actual  cost  may 
be  determined  pursuant  to  such  certificate,  including  replace- 
ments, substitutions  or  renewals  not  due  to  wear  and  tear 
from  operation  and  necessitated  by  the  reconstruction  of 
parts  of  the  existing  structures  of  the  said  New  York  Con- 
solidated Railroad  Company  for  the  purpose  of  physically 

connecting  the  same  with  the  said  extensions 2,  388, 140 

6.  For  the  expenses  of  the  sale  of  the  bonds  hereby  authorized 
and  to  make  up  the  discount  or  deficiency,  if  any,  in  the 
amount  realized  upon  the  sale  to  net  not  less  than  ninety- 
seven  per  cent  (97%)  of  par  on  the  bonds  sold  for  the 
purposes  specified  in  subdivisions  1,  2,  3,  4  and  5  of  this 
paragraph  of  this  section,  to  be   applied  pro  rata  for  the 

purposes  therein  stated  not  exceeding  the  sum  of 1,200,  000 
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Second.  That  all  of  the  bonds  hereby  authorized  shall  be  amortized  prior 
to  the  maturity  of  the  said  bonds  through  the  operation  of  the  sinking  fund 
provided  for  by  the  terms  of  the  aforesaid  mortgage. 

Third.  That  the  said  company  shall  keep  separate,  true  and  accurate 
accounts  showing  the  receipt  and  application  in  detail  of  the  proceeds  of  the 
sale  or  disposal  of  tlie  bonds  hereby  authorized  to  b('  issued:  and  on  or 
before  the  tenth  day  of  each  month  the  company  shall  make  verified  reports 
to  the  commission  .stating  the  sale  or  sales  of  said  bonds  during  the  previous 
month,  the  terms  and  conditions  of  sale,  the  moneys  realized  therefrom  and 
the  use  and  application  of  such  moneys;  and  said  accounts,  vouchers  and 
records  shall  be  open  to  audit  and  may  be  audited  from  time  to  time  by 
accountants  and  examiners  designated  for  such  purpose  by  the  commission. 

Fourth.  In  case  any  of  the  proceeds  of  the  aforementioned  bonds  hereby 
authorized  for  the  purpot^es  specified  in  subdivisions  2,  3,  4,  or  5  of  paragraph 
first  of  section  5  of  this  order  (other  than  receipts  on  account  of  accrued 
interest)  shall  be  expended  by  the  said  company,  and  the  amount  so  expended 
or  any  portion  thereof  sliall  not  be  included  in,  or  made  a  part  of,  cost  as 
determined  pursuant  to  the  contract  referred  to  in  said  subdivisions  2  and  3 
or  of  actual  cost  as  determined  pursuant  to  certificate  described  in  said  sub- 
division 4  or  subdivision  5,  respectively,  the  company  shall  forthwith  repay 
to  the  fund  described  in  the  said  mortgage  securing  said  bonds  as  the  "  cash 
proceeds,"  the  amount  not  so  included  in  any  such  determination. 

Fifth.  That  the  authority  hereby  given  to  issue  such  bonds  shall  apply 
only  to  bonds  issued  by  the  said  company  on  or  before  the  30th  day  of  June, 
1913. 

Section  6.  That  a  duplicate  original  of  the  mortgage  consented  to  and 
authorized  as  aforesaid  upon  exec'ution  thereof  shall  be  filed  by  the  petitioner 
with  the  secretary  of  this  commission. 

Section  7.  Ordered,  that  the  commission,  pursuant  to  the  provisions  of 
section  54  of  the  Public  Service  Commissions  Law,  and  to  the  provisions 
contained  in  the  contracts  or  certificates  described  as  follows,  viz.,  (a)  a  con- 
tract between  the  said  city  and  New  York  Municipal  Railway  Corporation 
dated  March  19,  1913;  (b)  a  certificate  granted  by  the  commission  to  the 
said  New  York  Municipal  Railway  Corporation  providing  for  extensions  of 
elevated  railroads  bearing  date  March  10,  1913,  and  (c)  a  certificate  granted 
by  the  commission  to  the  New  York  Municipal  Railway  Corporation  provid- 
ing for  additional  tracks  bearing  date  March  19.  1913,  does  hereby  consent 
to  the  mortgage  of  said  contract  and  certificates  by  including  the  same  in 
the  mortgage  aforesaid,  and  that  the  said  commission  does  also  consent  to 
the  mortgage  of  a  certain  contract  (called  the  ''Operating  Contract"),  dated 
January  31,  1913.  between  the  Xew  York  Consolidated  Railroad  Company  and 
the  New  York  Municipal  Railway  Corporation  by  including  the  same  in  the 
mortgage  aforesaid. 

Section  8.  Ordered,  that  this  order  take  effect  on  the  20th  day  of  March, 
1913,  and.  except  as  provided  in  the  subdivision  fifth  of  section  5  limiting 
the  duration  of  the  authority  to  issue  such  bonds  herein  granted,  continue 
in  force  until  otherwise  ordered  by  the  commission,  and  that,  within  ten 
days  after  service  upon  it  of  a  copy  of  this  orded,  said  company  notify  the 
commission  whether  the  terms  of  this  order  are  accepted  and  will  be  ohpyed. 
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The  order  entered  by  the  commission,  in  Case  No.  1392,  upon 
February  23,  1913,  as  to  the  issue  of  $7,254,200  of  bonds  by  the 
Inter'borough  Eapid  Transit  Company,  but  abrogated  by  the  order 
entered  in  Case  No.  1614  on  March  20,  1913,  was  as  follows : 

An  application  by  Interborough  Rapid  Transit  Company  to  the  public 
service  commission  for  the  first  district,  dated  February  8,  1912,  having  been 
received  February  16,  1912,  for  a  rehearing  herein,  and  for  amendment  to 
the  order  made  in  this  proceeding  December  18,  1911,  authorizing  the  issue  of 
$12,755,000  of  bonds  of  said  company  and  the  commission,  after  consideration 
of  the  facts  set  forth  in  said  application,  being  of  the  opinion  that  said  ap- 
plication should  be  granted,  and  that  said  original  order  herein  of  December 
18,  1911,  should  be  changed  as  hereinafter  set  forth,  it  is 

Ordered  by  the  public  service  commission  for  the  first  district  that  the 
said  original  order  of  December  18,  1911,  made  and  filed  in  this  proceeding 
as  aforesaid,  be  and  the  same  hereby  is  changed  to  read  as  follows: 

Section  1.  Application  having  been  made  to  the  public  service  conunission 
for  the  first  district  by  Interborough  Rapid  Transit  Company,  under  pro- 
visions of  the  Public  Service  Commissions  Law,  for  the  consent  of  the  com- 
mission to  the  issuance  by  said  company  of  bonds  to  the  amount  of  $17,123,611 
face  value,  said  bonds  to  be  payable  on  the  first  day  of  November,  1052,  and 
to  bear  interest  at  five  (5)  per  cent,  payable  semi-annually  and  secured  by 
a  mortgage  upon  the  property  of  the  company;  and  a  hearing  having  been 
duly  held  upon  said  application  before  the  commission,  Honorable  William  R. 
VVillcox  presiding;  and  it  appearing,  among  other  things,  upon  said  hearing, 
that  under  said  mortgage  there  have  been  heretofore  issued  of  said  bonds 
$30,000,000  pledged  as  collateral  security  for  $25,000,000  of  six  per  cent  con- 
vertible gold  notes  of  said  company,  dated  May  1,  1908,  maturing  May  1, 
1911,  and  $10,000,000  to  discharge  or  refund  $10,000,000  of  five  per  cent 
gold  notes  of  said  company  dated  March  1,  1907,  maturing  March  1,  1910, 
and  that  of  said  $30,000,000  of  bonds  first  mentioned  by  the  refunding  of 
said  six  per  cent  convertible  gold  notes  of  said  company  $3,947,200  face  value 
have  been  cancelled,  and  through  the  deposit  of  money  to  pay  off  the  balance 
of  said  notes  on  May  1,  1911,  $5,500,800  face  value  of  bonds  have  been  sur- 
rendered or  released  to  the  company,  and  that,  pursuant  to  the  said  mort- 
gage, an  amount  in  face  value  equal  to  the  face  value  of  bonds  so  cancelled 
may  be  issued  with  the  consent  of  the  commission,  and  that,  after  the  can- 
cellation of  said  $3,947,200,  there  will  be  issued  and  outstanding  under  said 
mortgage  as  of  the  present  date,  exclusive  of  the  said  $5,500,800  face  value 
of  said  bonds  so  surrendered,  only  $30,522,000  out  of  the  $55,000,000  of  bonds 
authorized  to  be  issued  under  and  pursuant  to  said  mortgage,  and 

It  being  now  the  opinion  of  the  commission 

(l)That  the  money  to  be  procured  by  the  issue  of  bonds  of  the  said  Inter- 
borough Rapid  Transit  Company  to  the  amount  of  $7,254,200  face  value,  pay- 
able at  a  period  of  more  than  twelve  months  after  the  date  thereof,  is  neces- 
sary to  and  reasonably  required  by  said  company,  for  acquisition  of  property, 
or  for  the  construction,  completion,  extension  or  improvement  of  its  facilities, 
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or  for  the  discharge  or  lawful  refunding  of  its  obligations,  or  for  reimburse- 
ment of  moneys  actually  expended  from  income,  or  from  other  moneys  in  the 
treasury  of  the  corporation,  not  secured  by  or  obtained  from  the  issue  of 
stocks,  bonds,  notes  or  other  evidence  of  indebtedness  of  such  corporation, 
for  the  acquisition  of  property  or  the  construction,  extension  or  improvement 
of  its  facilities,  and  particularly  for  the  purposes  which  are  hereinafter 
stated  in  this  order,  and 

(2)  That  said  purposes  are  not  in  whole  or  in  part  reasonably  chargeable 
to  operating  expenses  or  to  income: 

Section  2.  It  is  ordered,  that  the  public  service  commission  for  the  first 
<ii8trict  does  hereby  author isse  the  issue  by  the  said  Interborough  Rapid 
Transit  Company  of  sev^  million  two  hundred  and  fifty- four  thousand  two 
hundred  dollars  ($7,254,200)  face  value  of  principal  of  bonds  of  said  com- 
pany, maturing  November  1,  1952,  redeemable  in  accordance  with  the  terms 
of  said  mortgage  at  one  hundred  and  five  (105)  per  cent  of  the  par  or  face 
value  thereof,  besides  accrued  interest,  and  to  bear  interest  at  five  (5)  per 
cent  per  annum,  payable  semi-annually,  under  and  in  pursuance  of  the  terms 
of  the  mortgage  heretofore  and  on  the  1st  day  of  November,  1907,  made  and 
executed  by  the  said  Interborough  Rapid  Transit  Company  to  Morton  Trust 
Company,  as  trustee. 

Section  3.  It  is  ordered,  that  said  issue  of  bonds  is  authorized  upon  the 
conditions  following  and  not  otherwise,  to  wit: 

First.  That  said  $5,500,800  of  bonds  issued  under  and  in  pursuance  of  said 
mortgage  and  upon  the  deposit  of  cash  to  pay  off  the  balance  of  said  six  per 
cent  convertible  gold  notes  as  aforesaid,  due  May  1,  1911,  surrendered '  and 
released  to  the  company  as  aforesaid,  shall  be  sold  at  not  less  than  par,  with 
interest  accrued  thereon,  and  the  proceeds  thereof  applied  only,  with  the 
proceeds  of  the  bonds  hereby  authorized,  to  the  purposes  hereinafter  men- 
tioned in  this  order,  making  the  amount  of  the  said  bonds  so  to  be  applied 
to  said  purposes  the  sum  of  $12,755,000. 

Hecond,  lliat  none  of  the  $7,254,200  of  bonds  authorized  hereunder  shall 
be  sold  by  the  said  Interborough  Rapid  Transit  Company  for  less  than  par, 
with  interest  accrued  thereon,  and  that  the  proceeds  thereof  shall  be  applied, 
with  the  proceeds  of  the  said  $5,500,800  of  bonds  in  the  preceding  paragraph 
mentioned,  only  to  the  following  purposes,  that  is  to  say: 

(1)  Toward  discharging  or  refunding  of  $10,000,- 

000  of  one  year  four  and  one-half  per 
cent  notc»s  of  said  company,  dated  April 
29,  1911,  incurred  (a)  to  pay  off  $4,584,000 
of  the  said  six   per  cent  convertible  gold 

notes,  dated  May  1,  1908 $4,584,000 

and  (b)  for  construction,  completion,  ex- 
tension or  improvement  of  its  facilities..  3,000,000 

$7,584,000  00 

(2)  To  or  toward  discharge  of  indebtedness  of  Interborough 

Rapid  Transit  Company  to  the  Rapid  Transit  Subway 
Construction  Company  for  cost  of  construction  of  the 
Brooklyn-Manhattan  Rapid  Transit  Railroad 3,500,000  00 

Vol.  Ill  — 8 
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(3)  For    acquisition    of    property,    and   for    the   construction, 

completion,  extension  of  the  company's  facilities  durinfi^ 

the  year  bcfrinning  July  1,  1911 $996,332  86 

(4)  Reserved  in  accordance  with  the  provisions  of  the  mort- 

gage to  pay  or  discharge  mortgages  upon  real  property 
acquired  or  paid  for  with  moneys  to  be  repaid  out  of 
proceeds  of  the  issue  hereby  authorized,  said  mortgages 
being  in  amounts  and  upon  property  described  as  fol- 
lows, namely:  (1)  property  at  two  hundred  and  eigh- 
teenth street  and  Harlem  river,  $600,000;  (2)  South 
Vernon  park  property,  $174,600 674,000  00 


Total   $12,754,932  85 


Third,  That  said  company  shall  keep  separate,  true  and  accurate  accounts 
showing  the  receipt  and  application  in  detail  of  the  proceeds  of  the  sale  or 
disposal  of  the  bonds  hereby  authorized  to  be  issued,  and  on  or  before  the 
tenth  day  of  each  month  the  company  shall  make  verified  reports  to  the 
commission,  stating  the  sale  or  sales  of  said  bonds  during  the  previous  month, 
the  terms  and  conditions  of  sale,  the  moneys  realized  therefrom,  and  the 
use  and  application  of  such  moneys;  and  said  accounts,  vouchers  and  records 
shall  be  open  to  audit,  and  may  be  audited  from  time  to  time  by  accountants 
and  examiners  designated  for  such  purpose  by  the  commission. 

Fourth.  That  none  of  the  proceeds  of  any  of  the  aforementioned  bonds  shall 
be  expended  by  the  said  company  for  purposes  specified  in  subdivision  3  of 
paragraph  second  of  section  3,  other  than  the  receipts  on  account  of  accrued 
interest,  until  a  properly  itemized  bill  foi'  each  propos^^d  expenditure  shall 
have  been  submitted  to  the  commission  by  the  company,  with  the  certificate 
of  one  of  its  oflicers  that  such  expenditure  represents  a  real  increase  in  it» 
fixed  capital,  as  defined  in  the  accounting  rules  of  the  commission,  and  not 
a  replacement  of  any  part  of  such  fixed  capital,  or  a  substitution  for  wasted 
capital,  or  other  loss  properly  chargeable  to  income,  and  until  such  bills 
shall  have  been  approved  by  the  commission. 

Fifth,  That  the  authority  hereby  given  to  issue  such  bonds  shall  apply 
only  to  bonds  issued  by  the  said  company  on  or  before  the  first  day  of  July, 
1912. 

Sixth.  That  the  Interborough  Rapid  Transit  Company  shall  increase  the 
annual  sinking-fund  payment  provided  for  in  article  XI  of  the  said  mortgage, 
and  shall,  as  of  the  1st  day  of  November,  1911,  and  on  the  1st  day  of  Novem- 
ber of  each  and  every  year  thereafter,  pay  to  the  trustee  as  and  for  such 
sinking  fund  an  amount  equal  to  one  per  cent  of  the  total  amount  of  the 
principal  of  bonds  at  the  time  of  such  payment  outstanding  secured  by  the 
said  mortgage. 

Secttbn  4.  Further  ordered,  that  the  authority  hereby  given  for  the  issuance 
by  the  Interborough  Rapid  Transit  Company  of  the  sum  of  $7,254,200  face 
value  of  said  bonds  is  without  prejudice  to  any  right  of  the  said  company 
to  prosecute  herein  its  application  for  authority  to  issue  a  further  amount 
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of  said  bonds,  and  is  without  prejudice  to  the  right  of  the  commission  to 
defer  action  and  inquire  further  thereon,  and  upon  the  presentation  of  further 
proof  to  make  its  determination  as  to  the  same,  and  is  likewise  without 
prejudice  to  the  right  of  the  company  to  make  further  application  to  the 
commission  for  authority  to  issue  bonds  to  pay  any  debt  to  the  Rapid  Transit 
Subway  Construction  Company. 

Section  6.  It  is  ordered,  that  this  order  shall  take  effect  on  the  23d  day 
of  February,  1012,  and,  except  as  provided  in  the  fifth  subdivision  of  section 
3,  limiting  the  duration  of  the  authority  to  issue  such  bonds  herein  granted, 
continue  in  force  until  otherwise  ordered  by  the  commission,  and  that,  within 
ten  (10)  days  after  service  upon  it  of  a  copy  of  this  order,  said  company 
notify  the  commission  whether  the  terms  of  this  order  are  accepted  and  will 
be  obeyed. 

The  proceedings  had  and  the  order  entered,  in  Case  No.  1392, 
on  December  18,  1911,  modified  by  the  order  entered  in  Case  No. 
1392  on  February  23,  1913,  were  summarized  at  3  P.  S.  C.  R 

(IstDist.  N.  Y.)— . 

An  application  by  the  Continental  Securities  Company,  as  a 
minority  stockholder  of  the  Interborough  Rapid  Transit  Company, 
for  an  injunction  restraining  the  voting,  at  a  stockholders'  meet- 
ing, of  certain  shares  of  the  stock  of  the  latter  company  held  by  a 
corporate  trustee,  in  favor  of  the  execution  and  issuance  of  the 
mortgage  submitted  to  the  commission  in  Case  No.  1614,  was 
heard  in  the  United  States  District  Court  for  the  Southern  Dis- 
trict of  New  York,  by  Mr.  Justice  Lacombe  on  February  24,  1913, 
and  a  decision  handed  down  by  him  on  February  27,  1913,  deny- 
ing the  plaintiff's  motion.    N.  Y.  L.  J.,  March  4,  1913. 

A  temporary  injunction  restraining  the  execution  and  delivery 
of  the  proposed  contracts  with  the  Interborough  Rapid  Transit 
Company  and  the  New  York  Municipal  Railway  Corporation, 
obtained  in  a  suit  instituted  bv  Mr.  John  J.  Hopper,  was,  on 
February  11,  1913,  unanimously  vacated  and  set  aside  by  the 
Appellate  Division  of  the  Supreme  Court  for  the  First  Depart- 
ment, in  an  opinion  handed  down  by  that  court.  Hopper  v.  Will- 
cox,  —  App.  Div.  — .  This  opinion  discussed  the  validity  of  some 
of  the  financial  arrangements  involved  in  the  contracts  and  mort- 
gages for  the  carrying  out  of  the  so-called  dual  system  of  rapid 
transit.  On  February  2S,  1913,  the  Appellate  Division  denied 
the  application  of  the  plaintiff  for  leave  to  appeal  to  the  Court 
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of  Appeals.  Presiding  Justice  Ingraham  wrote  for  the  majority, 
and  with  him  concurred  McLaughlin,  Scott  and  Clarke,  JJ. 
Mr.  Justice  Laughlin  filed  an  opinion  in  dissent. 

Further  facts  as  to  the  action  taken  in  tlie  matter  appear  in  the 
orders  entered. 

Maltbie,  Commissioner  (dissenting)  :  These  two  applications 
for  approval  by  the  commission  under  the  Public  Service  Com- 
missions Law  of  mortgages  and  bond  issues  thereunder  are  a  re- 
.  suit  of  the  contracts  recently  entered  into  between  the  commission, 
acting  as  a  rapid  transit  commission  for  the  city  of  New  York,  and 
the  Interborough  Rapid  Transit  Company  and  the  Xew  York 
Municipal  Railway  Corporation.  But  I  shall  discuss  here  only 
those  phases  of  the  financial  plans  which  have  been  submitted  for 
our  approval  as  a  regulatory  body,  and  against  which  there  are 
serious  objections. 

Capitalization  of  Replacements. 

A  fundamental  objection  to  both  the  Brooklyn  Rapid  Transit 
and  the  Interborough  proposals  is  the  contemplated  capitalization 
of  replacements.  The  New  York  ^lunicipal  Railway  Corporation 
(Brooklyn  Rapid  Transit)  purposes  to  issue  fifty-three  and  one- 
half-year  bonds  to  cover  an  expenditure  of  approximately 
$6,000,000  on  the  reconstruction  of  existing  railroads  and  $3,880,- 
000  on  the  third-tracking  of  existing  elevated  lines.  A  very  con- 
siderable portion  of  the  former  sum  will  be  spent  on  the  mere 
replacement  of  existing  property,  leaving  but  a  small  part  to  cover 
actual  additions  to  the  property;  and  the  same  applies  in  a 
diminished  degree  to  the  second  item.  The  cost  of  moving  a  track 
from  one  location  to  another,  and  installing  new  ties,  rails,  etc., 
is  necessarily  an  element  of  operating  expense,  whether  incurred 
in  consequence  of  wear  and  tear,  or  of  obsolescence  and  inadequacy. 
It  is  so  treated  in  the  accounting  systems  of  this  commission  and 
the  interstate  commerce  commission.  Every  well-managed  corpo- 
ration, before  ascertaining  profits  and  declaring  dividends,  sets 
aside  some  portion  of  its  revenue  to  provide  for  extraordinary 


Matter  of  Intebbokougii  Rapid  Translt  Company.     117 

Public  Service  Commission,  First  District. 

replacements  that  are  not  properly  charged  to  the  operating  ex- 
penses of  a  single  year. 

The  proposed  plan  of  the  Interborough  company  is  even  more 
objectionable,  as  that  company  proposes  to  take  advantage  of  the 
situation  to  scrap  a  considerable  amount  of  electrical  apparatus  in 
the  Manhattan  power  house  that  has  become  out  of  date  and  un- 
economical in  operation.  The  machinery  that  will  replace  the 
discarded  apparatus  ought  to  be  paid  for  (up  to  the  cost  of  the 
latter)  out  of  its  depreciation  fund,  rather  than  the  proceeds  of 
fifty-three-year  bonds.  The  company  is  merely  repeating  the  ex- 
perience which  brought  the  surface  railways  of  Manhattan  to 
financial  difficulties.  When  money  is  borrowed  to  replace  property 
originally  acquired  with  borrowed  funds,  the  necessary  result  is 
the  existence  of  two  debts  or  liens  on  a  single  property.  The 
capitalization  of  replacements  was  strongly  condemned  in  the 
Binghamton  case  by  the  Court  of  Appeals,  which  said  People  ex 
rel.  Binghamton  Light,  Heat  &  Power  Co.  v.  Stevens,  203  N.  Y. 
31,  25  : 

It  will  not  be  denied  that  fuel  and  such  other  materials  as  are  consumed 
from  day  to  day  and  the  labor  incurred  in  daily  maintenance  should  be  paid 
for  from  the  earnings  of  the  corporation  as  a  part  of  its  running  expenses 
prior  to  the  payment  of  interest  upon  bonds  or  dividends  upon  capital  stock. 
A  reasonable  consideration  ol  the  interests  of  a  corporation  and  the  ulti- 
mate good  of  its  stock  and  bondholders,  and  a  regard  for  the  investing  public 
and  that  fair  dealing  which  should  be  observed  in  all  business  transactions, 
require  that  machines  and  tools  paid  for  and  charged  to  capital  account, 
but  which  necessarily  become  obsolete  or  wholly  worn  out  within  a  period 
of  years  after  the  same  are  purchased  or  installed,  should  be  renewed  or 
replaced  by  setting  aside  from  time  to  time  an  isdequate  amount  in  the 
nature  of  a  sinking  fund  or  that  by  some  other  system  of  financing  the 
corporation  put  upon  the  purchaser  from  the  corporation  the  expense  not 
alone  of  the  daily  maintenance  of  the  plant  but  a  just  proportion  of  the 
expense  of  renewing  and  replacing  that  part  of  the  plant  which  although  not 
daily  consumed  must  necessarily  be  practically  consumed  within  a  given  time. 
If  that  is  not  done  and  renewals  and  replacements  are  continually  added  to 
the  capital  account,  the  capital  account  must  necessarily  become  more  and 
more  out  of  proportion,  to  the  real  value  of  the  property  of  the  corporation. 

Eefunding  Existing  Bonds 
The  Interborough  proposal  to  refund  $48,000,000  of  outstand- 
ing bonds  and  notes  invites  severe  criticism  on  the  ground  that  a 
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considerable  part  of  thoae  evidences  of  indebtedness  was  not  issued 
for  capital  purposes.  The  book  liability  on  bond  account  is  $39,- 
460,000,  but  of  this  amount  $5,501,000  bonds  have  never  been  sold 
and  $1,603,000  have  been  reacquired  for  sinking-fund  purposes, 
etc,  so  that  the  net  amount  outstanding  is  $32,896,000.  But  most 
of  these  bonds  were  issued  at  a  discount,  so  that  the  amount  of 
cash  realized  and  used  for  the  acquisition  of  property  was  much 
1«8S  than  $32,896,000.  A  portion  of  the  discount  has  been  made 
up  out  of  income,  or  by  the  sale  of  a  few  bonds  at  a  premitmi,  but 
the  balance  sheet  of  December  31,  1912,  showed  that  there  was 
still  $1,392,724  of  debt  discoimt  and  expense  unamortized.  Every 
principle  of  sound  finance  would  require  that  bonds  to  this  amount 
should  be  purchased  and  retired  through  the  application  of  moneys 
in  the  company's  treasury,  rather  than  the  moneys  borrowed  on 
a  fifty-three-year  obligation.  Moreover,  the  engineers  of  the  com- 
mission who  examined  the  property  acquired  with  the  outstanding 
bonds  found  and  testified  under  oath  that  certain  of  this  property 
had  been  retired  and  was  no  longer  in  existence,  while  other  ex- 
penditures on  side-door  experiments  had  been  charged  to  capital 
account  which  should  have  been  included  in  maintenance.  The 
various  items  amounted  in  the  aggr^ate  to  $145,656,  which  sum 
should  have  been  drawn  from  the  depreciation  fimd  and  applied 
to  the  retirement  of  bonds.  Altogether,  more  than  $1,500,000  of 
the  outstanding  bonds  should  have  been  redeemed  out  of  current 
assets. 

In  order  to  redeem  outstanding  bonds,  the  company  has  to  pay 
the  bondholders  a  premium  of  five  per  cent,  which  amounts  in  the 
aggregate  to  $1,644,800.  This  is  another  item  that  a  conservative 
plan  of  financing  would  require  to  be  charged  against  surplus,  and 
not  against  the  new  bond  issue. 

Capitalizing  Losses 

Among  the  purposes  to  which  the  proceeds  of  $15,000,000  of 
short-term  notes  were  devoted  was  the  purchase  of  real  estate  on 
investment  account.  Some  $1,118,000  was  thus  expended,  in 
addition  to  which  the  company  charged  against  the  notes  interest 
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and  taxes  on  the  investment  after  the  date  of  acquisition  to  the 
amount  of  nearly  $200,000.  None  of  this  real  estate  is  used  by 
the  company  or  intended  for  innuediato  ur^c.  Some  of  it  is  rented, 
but  the  revenue  derived  therefrom  amounted  to  only  $18,000,  and 
the  net  loss  to  the  company  in  the  five  years  covered  was  $176,- 
416.66.  On  what  principle  a  public  service  corporation  can  dis- 
tribute among  its  stockholders  the  profits  from  some  of  its  invest- 
ments before  deducting  losses  on  other  classes  of  investments  is  a 
question  that  deserves  answer.  This  company's  practice  of  charg- 
ing interest  and  taxes  on  real  estate  to  investment  account,  in- 
stead of  income  account,  according  to  the  testimony  of  the  chief 
statistician  of  the  commission,  contravenes  the  accounting  rules 
prescribed  by  the  public  service  commission. 

This  item  is,  however,  small  in  amount  compared  with  the  losses 
on  the  Steinway  tunnel,  which  the  company  seeks  to  capitalize. 
Up  to  the  beginning  of  1908,  the  company  had  advanced  to  the 
New  York  and  Long  Island  Kailroad  Company  (the  title  of  the 
company  that  built  the  Steinway  timnel)  $3,745,500,  and  to  the 
trustees  who  took  possession  of  the  assets  of  the  company  when  its 
corporate  existence  ceased  $3,332,401.16,  in  addition  to  the 
$402,035  which  it  paid  for  the  tunnel  company's  stock.  As  is 
very  generally  known,  the  expenditure  is  greatly  in  excess  of  the 
value  of  the  tunnel,  whether  figured  on  the  reasonable  cost  or  the 
earning  capacity.  In  its  attempt  to  complete  the  tunnel  before 
the  expiration  of  its  franchise,  the  tunnel  company  spent  money 
so  lavishly  that  large  sums  were  wasted.  The  company  has  allowed 
the  tunnel  to  lie  idle  ever  since  its  completion,  and  practically  the 
onlv  work  done  on  it  for  several  vears  has  consisted  of  mainte- 

v  t 

nance.  Yet  the  company  now  asks  the  consent  of  the  commission 
to  issue  bonds  to  cover  these  direct  expenditures  of  $776,404.51 
together  with  $678,894  interest  charges  to  June  30,  1909.  At 
that  time,  realizing  the  futulity  of  charging  the  tunnel  company 
and  crediting  its  own  income  account  with  interest  on  advances 
that  could  never  be  collected,  the  Interborough  company  ceased  to 
pile  up  its  nominal  assets  in  this  way.  Nevertheless,  it  is  now 
asking  the  commission  for  authority  to  issue  bonds  to  realize 
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$1,921,091.80,  which  it  may  add  to  its  revenue  or  surplus  and 
possibly  distribute  among  its  stockholders  (a  5i/^  per  cent  divi- 
dend) on  the  theory  that  such  amount  represents  real  income, 
whereas  it  is  actually  a  book  asset  upon  which  the  company  can- 
not realize.  And  the  books  of  the  company  will  reveal  a  nominal 
asset  of  $11,000,000  as  compared  with  the  $3,000,000  at  which 
the  Steinway  tunnel  will  stand  in  the  Construction  Account  of  the 
new  subway  lines.  Such  methods  of  manufacturing  securities  and 
creating  fixed  charges  to  burden  future  income  ought  to  be  con- 
demned by  this  commission,  and  not  approved.  Capitalization 
should  not  be  based  on  assets.  In  the  ease  of  People  ex  rel.  New 
York  Edison  Co.  v.  Willcox  (207  N.  Y.  8G ),  the  Court  of  Appeals 
(Judge  Collin  writing  the  opinion)  said: 

It  [The  Public  Service  Commissions  Law]  made  the  commissions  the  guard- 
ians of  the  public  by  enabling  them  to  prevent  the  issue  of  stocks  and  bonds 
for  other  than  statutory  purposes^  or  in  appreciable  and  unfair  excess  of  the 
value  of  the  assets  securing  them. 

At  least  $6,000,000  of  outstanding  boud^  and  notes  should  have 
been  paid  off  through  the  application  of  current  assets  which  in 
considerable  part  really  represent  the  proceeds  of  loans ;  and,  if 
the  precedents  established  by  the  commission  in  previous  cases 
were  followed,  the  order  in  this  case  would  so  provide.  The  excess 
of  liquid  assets  over  unfunded  debt  (other  than  the  $15,000,000  of 
notes)  is  $9,200,000,  which  furnishes  ample  resources  for  such 
purpose.  But  it  seems  to  be  the  notion  that  bonds  may  properly 
issue  for  losses  and  operating  expenses  as  well  as  assets,  so  long 
as  a  sinking  fund  is  provided  for  their  ultimate  retirement 

Redemption  Price  Too  High 

The  Interborough  mortgage  provides  that,  if  the  bonds  are  re- 
deemed or  called  in  whole  or  in  part  before  maturity,  the  holders 
thereof  shall  be  entitled  to  receive  110  per  cent,  of  their  face  value 
and  accrued  interest.  When  the  present  mortgage  was  authorized 
in  1908  the  commission  refused  to  sanction  a  redemption  price  of 
110,  and  required  the  company  to  reduce  the  figure  to  105.  Mat- 
ter of  Mortgage  of  Interborough  Rapid  Transit  Co.,  1  P.  S.  0. 
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R.  (1st  Diat  N.  Y.)  149.  As  the  first  issue  of  bonds  was  to  net 
the  company  95,  it  was  considered  that  a  10-point  difference  be- 
tween issue  price  and  redemption  price  was  ample.  It  is  now 
proposed  that  the  issue  price  shall  be  93%  (net  to  the  company) 
and  that  the  redemption  figure  shall  be  110,  or  a  difference  of 
16 14  points.  It  is  suggested  that  this  wide  margin  is  necessary 
to  enable  the  bonds  to  be  marketed  at  93% ;  but,  if  10  points  was 
sufficient  in  1908  what  has  changed  the  situation  to  make  16% 
points  mandatory  in  1913  ?  Yet  the  interest  on  $125,000,000  of 
these  bonds  is  to  be  a  preferred  claim  on  earnings  prior  to  interest 
on  $70,000,000  contributed  by  the  city  of  New  York.  This  is 
the  first  instance  in  the  history  of  the  commission  that  a  mortgage 
has  been  approved  in  which  the  redemption  price  of  five-per-cent 
bonds  has  been  fixed  at  110. 

It  is  urged  that  the  two  cases  before  us  are  unusual,  that  the 
two  proposals  are  part  of  the  "  subway  settlement/'  and  that  these 
decisions  cannot  be  considered  precedents  in  future  applications 
of  a  similar  nature,  if  any  are  ever  made.  If  such  is  the  case,  it 
should  be  clearly  stated  here,  for  the  capitalization  of  teplace- 
ments,  unamortized  discounts  on  refunded  issues,  expenditures 
properly  chargeable  to  operation,  losses  on  investments,  unearned 
taxes  and  interest,  etc.,  is  certainly  open  to  grave  criticism,  and 
the  idea  ought  not  to  be  allowed  to  go  out  that  this  commission 
believes  such  a  financial  policy  is  sound.  In  my  opinion,  there 
are  no  exigencies  at  present  which  justify  an  exception  to  the  gen- 
eral rule  even  in  these  cases. 
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In  the  Matter  of  the  Complaint  of  Saks  &  Com  pax y  v.  The 
New  Yobk  Edison  Company,  Defendant. 

Case  No.  1629. 

(Public  Service  CommiBsion,  First  District,  April,  1013.) 

fiat«8  and  charges  —  power  of  the  commission  to  determine  their  reasonable- 
ness—  rate  or  form  of  contract  published,  but  not  yet  actually  used,  by 
anyone  —  Public  Service  Commissions  Law,  §  66,  construed. 

Basis  of  determining  what  is  a  reasonable  rate  —  cost  of  the  service  not  the 
only  factor  —  Differentiation  in  rates. 

Discriminations  and  preferences  —  electrical  corporations  —  lease  of  conver- 
sion space  and  location  of  substations  as  a  means  of  giving  lower  than 
standard  rates. 

Creation  of  special  class  of  consumers  —  lower  rate  to  customers  having  sub- 
stations on  their  premises. 

Discrimination  in  the  rates  charged  two  consumers  not  dissimilarly  situated. 

When  a  rate  or  form  of  contract  has  been  filed  and  published  and  has 
become  effective,  a  consumer  who  believes  that  such  rate  is  unjust  or 
unreasonable  is  certainly  within  his  rights  when  he  complains  to  the 
commission,  and  the  commission  also  is  acting  legally  if  it  issues  an 
order  granting  relief,  provided  it  finds  that  the  properly  established  rate 
is  unjust  or  unreasonable,  although  no  service  contracts  have  yet  been 
made,  nor  any  charges  actually  billed  or  collected,  under  the  rate  in 
question. 

The  principle  is  well  recognized  that  difference  in  the  cost  of  the 
service  is  not  the  only  factor  to  be  considered  in  fixing  rates;  and  the 
fact  that  one  consumer,  or  a  few  consumers,  can  be  supplied  at  less  cost 
to  tlie  company  than  others  does  not,  in  itself,  justify  a  different  classi- 
fication and  a  different  rate. 

The  holding  of  Matter  of  Stadtlander  v.  New  York  Edison  Co.,  3  P.  S. 
C.  R.  (Ist  Dist.,  N.  Y.)  4J»0,  decided  December  20.  1912,  and  Matter  of 
Estate  of  Astor  v.  United  Electric  Light  &  Power  Co.,  id.  313,  decided 
June  28,  1912,  to  the  effect  that  electrical  corporations  should  pay  fair 
and  independently  determined  rentals  for  substations  and  conversion 
space;  that  consumers  should  pay  the  standard  and  published  rates  for 
current;  and  that  the  location  of  substations  on  the  premises  of  a  few 
consumers  should  not  be  used  as  an  excuse  to  give  a  few  consumers  rates 
lower  than  the  standard  and  published  rates, —  reiterated. 

The  defendant  electrical  corporation  filed  and  published  a  "  rider  "  to 
its  tariff  schedule,  under  which  the  consumers  having  a  substation  located 
on   their   premises    (there  being   two   such  consumers   supplied   by   the 
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defendant)  were  entitled  to  electric  current  at  a  rate  one-half  of  a  cent 
less  per  kilowatt  hour  than  the  rate  charged  other  wholesale  consumers,  the 
sole  condition  attached  being  that  such  consumers  take  their  electric 
current  directly  from  the  "  bus-bars "  of  the  substation,  rather  than 
from  feeders  and  mains  coming  in  from  the  street.  Evidence  was  intro- 
duced to  the  effect  that  the  cost  of  serving  such  a  consumer  was  at  least 
one-half  of  a  cent  less  per  kilowatt  hour  than  the  average  cost  of  serving 
other  wholesale  consumers  as  a  class.  The  defendant  proposed,  however, 
still  to  maintain  a  uniform  rate  for  other  wholesale  consumers  located 
at  greatly  varying  distances  from  the  source  of  supply.  Heldy  that  it 
would  be  unjustifiable  and  against  public  policy  to  allow  a  special  and 
favored  class  of  consumers  to  be  created  on  the  basis  of  differentiation 
relied  upon  by  the  defendant. 

Under  all  of  the  circumstances  stated,  the  defendant  corporation  is  not 
entitled  to  treat  Gimbel  Bros,  as  a  wholesale  consumer  in  a  special  and 
different  class  from  Saks  &  Co.,  and  give  to  Gimbel  Bros.,  by  means  of 
such  classification,  a  lower  and  different  rate  than  that  accorded  the 
complainant. 

The  complaint  of  Saks  &  Co.,  owner  of  a  large  department 
store  at  Thirty-third  street,  Broadway,  and  Sixth  avenue,  in  the 
borough  of  Manhattan,  was,  in  substance,  that  the  New  York 
Edison  Company  was  discriminating  against  the  complainant, 
and  charging  the  latter  a  higher  rate  than  it  charged  other  con- 
sumers, notably  Gimbel  Brothers,  owners  of  a  large  department 
store  on  the  opposite  comer  of  Thirty-third  street,  Broadway, 
and  Sixth  avenue,  for  a  like  and  contemporaneous  service  under 
substantially  similar  conditions. 

.  The  order  entered,   on  April  1,   1913,  in  pursuance  of  the 
opinion  on  that  date  adopted,  provided,  in  full,  as  follows : 

A  hearing  having  been  duly  had  in  this  matter  before  Hon.  Milo  K.  Maltbie, 
Commissioner,  on  February  14,  1913,  and  subsequent  days,  Mr.  Arthur  S. 
Luria  appearing  as  counsel  for  the  complainant,  and  Mr.  Henry  J.  Hemmens 
appearing  as  counsel  for  the  New  York  Edison  Company:  and  it  appearing 
that  on  August  8,  1012.  said  New  York  Edison  Company  filed  with  the 
commission  and  posted  its  Supplement  No.  14  to  its  schedule  of  rates,  to 
become  eflfective  September  7,  1912,  said  supplement  containing  an  additional 
standard  contract  rider  entitled  "  Substation  service,"  which  provided  that 
a  reduction  of  one-half  cent  a  kilowatt  hour  would  be  made  from  the  price  of 
current  to  a  consumer  receiving  current  directly  from  a  substation  of  said 
company  located  on  said  consumer's  premises;  and  the  commission  having 
determined  that  said  reduction  so  provided  for  in  said  rider  is  unjust  and 
anreasonable, —  it  is 
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Ordered  that  said  New  York  Edison  Company  be,  and  it  hereby  is,  directed 
forthwith  to  cancel  said  rider,  and  to  file  witli  the  commission  and  post  its 
printed  notice  or  supplement  accordingly;  and  it  is  further 

Ordered  that  this  order  shall  take  effect  April  1,  1913,  and  shall  continue 
in  force  until  abrogated  or  modified;   and  it  is  further 

Ordered  that  on  or  before  April  8,  1913,  said  New  York  Edison  Company 
notify  the  commission  whether  this  order  is  accepted  and  will  be  obeyed. 

On  April  22,  1913,  a  rehearing  in  the  matter  was  granted, 
upon  the  application  of  the  defendant. 

The  further  facts  as  to  the  matter  appear  in  the  opinion 
adopted. 

Henry  H.  Whitman  and  Arthur  DuBois,  for  the  Commission. 

Arthur  S.  Luria,  for  Saks  &  Company,  the  complainant 

Beardsley,  Hemmeiis  &  Taylor,  by  Henry  J.  Hemmens,  for 
the  New  York  Edison  Company,  the  defendant 

Maltbie,  Commissioner. —  Saks  &  Co.,  the  complainant  in 
this  case,  is  a  corporation  engaged  in  conducting  a  department 
store  in  the  borough  of  Manhattan,  on  the  west  side  of  Broadway 
and  Sixth  avenue  and  north  of  Thirty-third  street.  Gimbel 
Brothers  is  a  corporation  conducting  a  department  store  in  a 
larger  building  on  the  west  side  of  Sixth  avenue,  south  of  Thirty- 
third  street.  The  two  stores  are  thus  separated  by  Thirty-third 
street,  which  is  less  than  100  feet  in  width.  Each  of  these  stores 
is  served  with  electric  current  by  the  IS^ew  York  Edison  Com- 
pany. For  some  time  the  Edison  company  has  maintained  a 
substation  in  a  sub-basement  of  the  building  occupied  by  Gimbel 
Brothers.  The  only  other  instance  in  which  the  Edison  com- 
pany has  a  substation  upon  the  premises  of  one  of  its  consumers 
is  that  of  the  Bowling  Green  Building,  at  Nos.  3-11  Broadway, 
in  the  borough  of  Manhattan.  The  proprietors  of  these  build- 
ings containing  substations,  as  well  as  the  complainant,  Saks  & 
Co.,  by  virtue  of  the  large  quantity  of  electricity  which  they  con- 
sume, are  entitled  to  the  wholesale  rate  named  in  the  schedules 
of  the  Edison  company. 
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The  supply  of  electricity  for  Gimbel  Brothers'  store  is  ordi- 
narily furnished  from  the  Edison  company's  substation,  located 
in  that  building,  the  current  being  conveyed  by  connecting  ties 
from  the  Edison  switchboard  to  the  Gimbel  switchboard,  a  dis- 
tance of  about  fifty  feet.  A  considerable  portion  of  the  current 
supplied  from  this  substation  is  sent  out  over  the  general  distri- 
bution system  of  the  Edison  company  for  the  supply  of  other  con- 
sumers in  that  locality.  Connections  also  exist  between  the  in- 
stallation of  the  Gimbel  building  and  the  Edison  company's  dis- 
tribution system  of  mains  and  feeders  in  the  streets,  so  that  the 
Gimbel  building  may  be  supplied  from  that  system,  either  wholly 
or  partially,  in  case  the  current  received  from  the  substation  is 
for  any  reason  discontinued  or  diminished.  The  building  is 
supplied  from  the  general  distribution  system  regularly  at  cer- 
tain times  when  the  sendee  requirement  is  small,  as  at  night  and 
on  Sundays  and  holidays:  at  other  times  when  the  substation  is 
being  operated,  it  "  floats "  on  the  system  giving  or  receiving 
current,  as  the  case  may  be.  The  substation  is  not  usually 
operated  during  the  entire  twenty-four  hours  of  the  day. 

The  connections  are  as  follows :  The  Edison  company's  switch- 
board is  provided  with  three  separate  busses,  two  busses  being 
operated  at  the  higher  voltages  necessary  for  the  feeders  leaving 
the  substation  to  supply  the  general  outside  system,  and  a  low 
potential  bus  supplying  the  minimum  voltage  required  for  the 
Gimbel  building  directly  off  the  bus-bars.  This  low  potential 
bus  is  connect^  directly  to  the  bus-bars  on  the  Gimbel  switch- 
board by  bus-ties,  so  that  the  busses  of  the  Gimbel  board  are 
practically  a  continuation  of  the  substation  busses,  there  being 
no  switches  or  disconnecting  devices  of  any  kind  in  the  connec- 
tions between  the  two  switchboards.  As  stated,  the  two  boards 
are  located  about  fifty  feet  apart.  The  Gimbel  building,  on 
account  of  the  considerable  volume  of  current  required,  is  usually 
supplied  by  a  separate  rotary,  connected  to  the  separate  bus-bar 
on  the  substation  board,  and  the  rotary  supplying  the  outside  sys- 
tem is  usually  connected  to  the  other  busses  on  the  board,  and 
feeds  out  into  the  general  distribution  system  at  a  higher  poten- 
tial than  that  maintained  on  the  Gimbel  busses. 
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The  complainant's  store  is  furnished  with  electricity  by  the 
Edison  company  from  several  feeders.  There  is  one  direct 
feeder  from  the  company's  Twenty-sixth  street  substation,  one 
from  the  Thirty-ninth  street  substation,  and  one  from  the  sub- 
station in  the  Gimbel  building;  and,  in  addition,  there  is  a 
looped  main  from  the  general  distribution  system.  All  these 
feeders  are  connected  in  multiple,  and  thus  the  supply  may  come 
from  various  sources  in  varying  amounts,  depending  upon  the 
load  conditions  in  the  building  and  in  the  main  distribution  sys- 
tem. The  feeder  which  comes  from  the  Gimbel  substation  does 
not  go  directly  across  Thirty-third  street,  but,  for  the  purpose  of 
decreasing  the  pressure  of  current,  makes  a  detour  through  neigh- 
boring streets.  The  evidence  does  not  show  the  average  distance 
of  the  Edison  company's  wholesale  consumers  from  their  sources 
of  supply;  but  it  appears  that  there  are  many  such  consumers 
located  at  least  a  mile  from  the  station  from  which  current  is 
usually  supplied,  and  others  at  short  distances. 

The  contracts  of  the  New  York  Edison  Company  with  Gimbel 
Brothers  and  with  the  Broadway  Realty  Company,  which  owns 
the  Bowling  Green  Building,  relative  to  electric  current  supplied 
and  the  space  occupied  by  substations,  have  been  before  the  com- 
mission, and  were  found  to  be  in  violation  of  law,  in  an  opinion 
adopted  December  20,  1912.  See  Matter  of  Stadtlander  v.  New 
York  Edison  Co.,  3  P.  S.  C.  R.  (Ist  Dist  K  Y.)  400.  The  com- 
mission did  not  proceed  immediately  against  the  Edison  com- 
pany for  such  violation,  but  decided  that,  in  view  of  the  circum- 
stances, a  reasonable  time  should  be  allowed  the  Edison  company 
"  to  advise  the  commission  what  course  it  will  pursue  in  the  light 
of  the  findings  and  principles"  set  forth  in  the  opinion.  A 
similar  decision  was  rendered  in  Matter  of  Estate  of  Astor  v. 
United  Electric  Light  &  Power  Co.,  3  P.  S.  C.  R  (1st  Dist  K 
Y.)  313,  the  opinion  being  adopted  by  the  commission  on  June 
28,  1912.  It  was  after  this  decision,  and  while  the  Stadtlander 
case  was  pending,  that  the  Edison  company  filed  the  rate  against 
which  complaint  is  now  made.  This  rate  was  filed  with  the  com- 
mission on  August  8,  1912,  in  Supplement  No.  14  to  its  schedule 
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of  rates,  and  became  effective  September  7,  1912,  in  the  form  of 
a  rider  or  clauses,  which  may  be  annexed  to  the  contracts  of  cer- 
tain consumers.     We  quote  it  in  full: 

In  consideration  of  the  supply  of  this  instaUation  directly  from  the  low- 
tension  bus-bars  of  the  substation  of  the  New  York  Edison  Company,  located 
upon  these  premises,  and  the  elimination  of  the  usual  underground  distribut 
ing  system  and  the  electrical  losses  incidental  thereto,  a  reduction  of  one- 
half  cent  (%  c)  a  kilowatt  hour  will  be  made  from  the  price  of  ciirrent  to 
which  the  consumer  would  be  entitled  under  any  of  the  standard  schedules  of 
the  company  applying  to  this  service. 

It  is  understood  that  this  modification  of  the  schedule  rates  as  tiled  with 
the  public  service  commission  is  not  made  in  lieu  of  the  rental  value  of  the 
space  occupied  by  the  substation,  which  necessarily  is  an  independent  matter 
of  realty  negotiation,  based  upon  local  rental  values  and  corresponding  con- 
sideration. Further,  it  is  understood  that  the  location  of  a  substation  in  any 
part  of  the  city  must  be  determined  solely  by  the  service  requirements  of  the 
New  York  Edison  Company. 

The  complainant,  apparently  believing  that  its  competitor, 
Gimbel  Brothers,  was  receiving  the  benefit  of  this  rider,  and  was 
being  served  with  electric  current  at  a  reduction  of  one-half  cent 
per  kilowatt  hour  from  the  regular  wholesale  rate,  applied  to  the 
commission  for  an  investigation  of  the  matter.  It  is  alleged 
that  the  terms  of  the  rider  are  unjust,  unreasonable,  unjustly  dis- 
criminatory and  unduly  preferential,  in  favor  of  the  class  of  con- 
Burners  to  which  it  is  applicable ;  and  that  by  means  thereof  the 
Edison  company  collects  from  the  complainant  a  greater  com- 
pensation for  electricity  than  it  collects  from  Gimbel  Brothers 
for  a  like  and  contemporaneous  service  under  substantially 
similar  circumstances  and  conditions.  The  complainant  prays 
that  the  commission  determine  and  prescribe  just  and  reasonable 
rates  to  be  hereafter  in  force;  that  the  Edison  company  be  re- 
quired to  grant  the  complainant  and  others  similarly  situated  the 
same  rates  as  those  allowed  by  this  rider  to  consumers  on  whose 
premises  substations  are  located ;  and  that  such  other  or  further 
relief  be  given  as  may  be  just. 

The  defendant,  the  New  York  Edison  Company,  opposes  the 
granting  of  any  relief  to  the  complainant  on  two  grounds:  (1) 
That  this  rider,  although  effective  since  September  7,  1912,  has 
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not  actually  been  annexed  to,  and  has  not  become  a  part  of,  any 
contract  between  the  company  and  any  of  its  consumers,  and  no 
reduction  in  rates  has  been  actually  given  to  any  consumer  under 
it;  and  (2)  that  the  terms  of  the  rider  are  just  and  reasonable, 
for  the  reason  that  a  consumer  receiving  electric  current  directly 
from  the  bus-bars  of  a  substation  is  served  at  less  cost  than  are 
consumers  who  receive  their  supply  from  the  company's  system 
of  mains  and  feeders;  and  that  the  stores  conducted  respectively 
by  Saks  &  Co.  and  by  Gimbel  Brothers  are  served  with  electricity 
under  substantially  dissimilar  circumstances  and  conditions. 
As  a  discussion  of  these  objections  will  involve  a  consideration 
of  the  entire  merits  of  the  complainant's  case,  they  will  be  taken 
up  in  the  order  named. 

I. 

The  Jurisdiction  of  the  Commissiobt. 

The  defendant  claims  that,  until  at  least  one  of  the  consumers 
who  might  avail  themselves  of  this  rider,  clause  or  rate,  now 
only  two  in  number,  actually  takes  advantage  of  it  and  procures 
its  insertion  in  a  service  contract,  the  complainant  is  in  no  way 
injured,  and  the  commission  is  without  jurisdiction  to  grant  any 
relief. 

In  support  of  this  claim,  the  defendant  cites  two  decisions  ren- 
dered  bv  Federal  Courts,  in  cases  involving  an  interpretation  of 
the  Interstate  Commerce  Act;  but  neither  of  these  cases  is 
parallel  with  the  case  now  before  this  commission.  In  one  case 
(Jewett  Bros.  &  Jewett  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  156 
Fed.  Rep.  160),  the  rate  in  question  had  not  yet  become  effective 
as  a  part  of  the  company's  schedule;  in  the  other  case  (Lehigh 
Valley  R.  R  Co.  v.  Raiiiey,  112  id.  487),  a  shipper,  being  sued 
by  a  carrier  for  recovery  of  freight  charges,  attempted  to  defend 
on  the  ground  that  he  had  been  damaged  by  the  granting  of  a 
discriminatory  rate  to  his  competitors,  although  it  appeared  that 
no  competitor  had  made  a  shipment  under  that  rate.  That  case 
did  not  involve  any  application  to  a  regulatory  body  for  the 
fixing  of  just  and  reasonable  rates.  Certain  decisions  of  the 
interstate  commerce  commission  are  also  cited,  to  the  effect  that 
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actual  damage  must  be  shown  by  a  oconplainant ;  but,  in  thase 
cases,  the  question  at  issue  was  whether  ^^  group "  rates  are  un* 
reasonable  in  all  cases.  The  decisions  are  not  pertinent  to  thia^ 
discussion. 

In  our  opinion,  when  a  rate  has  been  filed  and  published,  and 
has  become  effective,  a  consumer  who  believes  that  such  rate  is- 
unjust,  unreasonable,  etc.,  is  certainly  within  his*  rights  when  he 
complains  to  the  commission;  and  the  commission  is  also  acting 
legally  if  it  issues  an  order  granting  relief,  provided  it  finds  that 
ihe  properly  established  rate  is  unjust  or  unreasonable,  although 
no  service  contracts  have  been  made,  or  any  charges  actually 
billed  or  collected,  under  the  rate  in  question.  The  Commis- 
sion may  make  such  an  order  without  the  filing  of  a  complaint^ 
after  an  investigation  upon  its  own  motion.  The  Public  Service 
Commissions  Law  does  not  limit  the  action  of  the  commission  to 
cases  in  which  unjust  or  discriminatory  rates  are  "  charged, 
demanded,  collected  or  received."  It  provides  (§  66)  that, 
^*  whenever  the  commission  shall  be  of  opinion,  after  a  hearing 
had  upon  its  own  motion  or  upon  complaint,  that  the  rates  or 
charges  or  the  acts  or  regulations  "  of  an  electrical  corporation 
*^  are  unjust,  unreasonable,  unjustly  discriminatory,  or  unduly 
preferential  *  *  *  the  commission  shall  determine  and  pre- 
scribe the  just  and  reasonable  rates  and  charges  thereafter  to  be 
in  force  *  *  *  and  the  just  and  reasonable  acts  and  regula- 
tions to  be  done  and  observed."  If  it  be  granted  that  a  rate  or 
charge  merely  put  into  effect  as  a  part  of  a  rate  schedule,  but  not 
actually  billed  to,  or  collected  from,  any  consumer,  is  not  tech- 
nically a  "  rate "  or  "  charge  "  under  this  section  of  the  law,  it 
certainly  cannot  be  denied  that  it  is  an  unreasonable  and  un- 
justly discriminatory  "  act  or  regulation "  merely  to  pnt  and 
keep  an  unlawful  rate  in  effect. 

n. 

Is  THE  Eatk  Just  ob  Eeasonaklb  ? 

The  effect  of  this  rider  is  to  create  a  new  class  of  consumers 

(two  at  present),  whose  peculiar  and  essential  qualification  is  that 
Vol.  Ill— « 
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they  shall  be  so  fortunate  as  to  have  a  substation  of  the  Edison 
company  located  on  their  premises.  The  only  additional  condi- 
tion is  that  the  consumer  shall  be  willing  to  take  his  electricity 
directly  from  the  bus-bars  of  the  substation,  rather  than  from 
feeders  and  mains  coming  in  from  the  street,  a  condition  easily 
fulfilled. 

The  defendant  company  mentioned  several  ways  in  which  there 
is  a  saving  of  expense  by  thus  serving  the  consumer  directly  from 
a  substation ;  and  evidence  was  introduced  to  show  that  the  saving 
in  this  case  is  at  least  one-half  cent  per  kilowatt  hour,  as  compared 
with  the  average  cost  of  serving  other  wholesale  consumers  as  a 
class.  The  defendant,  however,  purposes  still  to  maintain  a 
uniform  rate  for  other  wholesale  consumers  located  at  greatly 
varying  distances  from  the  source  of  supply,  although  it  is  ad- 
mitted that  the  cost  of  service  increases  with  the  distance. 

If  we  grant,  for  the  sake  of  argument,  that  the  saving  of  ex- 
pense in  serving  a  consumer  directly  from  a  substation  is  all  that 
the  defendant  claims  it  to  be,  we  think  it  is  unjustifiable  and 
against  public  policy  to  allow  a  small  favored  class  to  be  set  off 
from  the  body  of  wholesale  consumers,  merely  by  the  fact  that  the 
electrical  company  has  seen  fit,  and  the  consumer  has  agreed,  to 
permit  the  company  to  locate  a  substation  on  the  premises  of 
those  belonging  to  this  class.  In  the  two  opinions  of  this  commis- 
sion above  referred  to,  adopted  June  28,  1912,  and  December  20, 
1912,  the  principle  was  enunciated  that  the  electrical  companies 
should  pay  fair  rentals  for  substations,  that  consumers  should 
pay  the  standard  rates  for  current  and  that  the  location  of  sub- 
stations should  not  be  used  as  an  excuse  to  give  rates  to  a  few 
lower  than  the  standard  rates.  To  pay  a  fair  rental  and  then 
to  charge  one-half  cent  per  kilowatt  hour  less  than  charged  to 
others  would  be  equally  \m justifiable. 

It  is  significant  that,  in  the  language  of  the  clause  in  question, 
the  Edison  company  feels  called  upon  to  state  that  the  one-half 
cent  reduction  in  the  rate  "  is  not  made  in  lieu  of  the  rental  value 
of  the  space  occupied  by  the  substation,  which  necessarily  is  an 
independent  matter  of  realty  negotiation  based  upon  local  rental 
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values  and  corresponding  consideration.  Further,  it  is  under- 
stood that  the  location  of  a  substation  in  any  part  of  the  city 
must  be  determined  solely  by  the  service  requirments  of  the  New 
York  Edison  Company." 

Too  much  significance  has  been  attached  by  the  Edison  com- 
pany to  the  fact  that  the  switchboard  for  Gimbel  Brothers'  build- 
ing is  located  only  fifty  feet  from  the  switchboard  of  the  Edison 
substation,  and  that  the  substation  is  in  the  Qimbel  building.  It 
should  be  noted,  in  the  first  place,  that  there  are  feeders  between 
the  two  switchboards  approximately  fifty  feet  in  length,  which 
would  be  analogous  to  the  service  connection  between  a  large 
office  building  and  a  substation  located  next  door.  The  two 
might  not  be  the  same  length,  or  of  precisely  the  same  character ; 
but  the  difference  is  only  in  degree,  and  not  of  fundamental 
character.  In  the  second  place,  the  Gimbel  building  is  not  sup- 
plied exclusively  by  the  substation  and  the  substation  is  not  ex- 
clusively for  the  Gimbel  building.  As  already  stated,  there  are 
times  when  the  Gimbel  building  is  supplied  exclusively  from  the 
general  distribution  system  of  the  Edison  company,  and  there  are 
times  when  the  substation  is  supplying  current  to  this  system  for 
consumption  in  other  buildings.  The  current  received  by  Gimbel 
Brothers  is  precisely  the  same  kind  of  current,  with  the  same 
voltage,  that  is  supplied  to  other  wholesale  consumers.  It  is 
measured  in  the  same  way,  at  the  same  point  relatively,  and  on 
the  low-tension  side  of  the  bus-bars,  just  as  current  is  measured 
elsewhera  Thus,  Gimbel  Brothers  differ  from  other  wholesale 
consumers  only  in  the  distance  its  switchboard  is  located  from 
the  substation,  tibe  amount  of  current  obtained  from  the  general 
distribution  system  and  the  length  of  the  feeders  between  these 
oonsumers  and  the  substation  supplying  them.  But  each  whole- 
sale consumer  probably  differs  from  many  others  in  the  same 
regards,  and  yet  there  is  no  difference  in  rates  based  on  these 
differences  alone. 

The  fundamental  question  is,  therefore,  whether  these  differ- 
ences constitute  a  sufficient  basis  for  a  different  classification  of 
consumers  and  a  different  rate.     If  they  do,  it  follows  that  the 
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Edison  company  itself  may  determine  whether  a  consumer  is  to 
have  a  lower  rate  by  one-half  cent  p«r  kilowatt  hour,  or  whether 
he  ifl  to  pay  the  rate  charged  to  other  consumers.  Assuming  that 
he  receives  a  fair  rental  for  the  space  leased  to  the  Edison  com- 
pany for  the  substation  (the  commission  has  ruled  that  this  is 
the  only  fair  basis),  it  is  obvious  that  he  does  nothing  whatever 
to  obtain  the  lower  rate ;  that  there  is  no  difference  from  his  point 
of  view  in  the  character  of  the  service  received ;  and  that  the  only 
difference  is  that  the  Edison  company  has  located  a  substation 
in  his  building.  A  rate  or  classification  of  consumers  upon  such 
a  basis  does  not  appear  to  be  just  and  reasonable. 

The  company  urges  that  the  difference  in  rates  represents  a 
difference  in  the  cost  of  service,  and  argues  that  a  difference  in 
cost  of  service  justifies  the  difference  in  rates.  But  the  company 
has  argued,  in  this  case  and  in  other  cases,  that  the  difference  in 
cost  is  not  the  only  factor  to  be  considered  in  fixing  rates,  and 
that  the  establishment  of  the  fact  that  one  consumer  or  a  few 
consimiers  can  be  supplied  at  less  cost  to  the  company  than  others, 
does  not  in  itseK  justify  a  different  classification  and  a  different 
rate.  This  principle  is  well  recognized.  There  are  niceties  and 
refinements  in  cost  accounting  which  are  not  recognized  in  rate 
schedules;  and  I  know  of  no  company,  municipality,  or  regulatory 
body,  which  has  undertaken  to  carry  out  the  cost-of -service  theory 
to  the  last  refinement,  and  to  declare  that  the  rate  to  each  con- 
sumer, or  each  small  class  of  consumers,  should  be  determined  by 
the  exact  cost  of  supplying  that  consumer,  or  two  or  three  con- 
sumers similarly  located  and  similarly  served^  If  this  were 
attempted,  electric  rates  would  vary  according  to  a  multitude 
of  considerations^  such  as  the  time  of  day,  the  day  of  the  year, 
the  character  of  the  weather,  the  distance  of  the  consumer  from 
the  substation,  the  character  of  the  subsurface  in  the  street,  the 
frequency  with  which  meters  are  read  and  repaired,  lamp  re- 
newals made  and  bills  collected,  the  promptness  with  which  bills 
are  paid,  etc.  The  New  York  Edison  Company  does  not  attempt 
to  carry  its  theory  to  the  same  length  in  other  cases.  It  admits 
that  it  is  impracticable  to  establish  a  "  zone  "  system  under  which 
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consumers  will  pay  rates,  according  to  the  distance  from  sub- 
stations, for  example.  Yet  it  argues  in  this  case  that  a  building 
having  a  substation  located  in  a  basement  is  in  such  a  different 
class  from  all  others  that  a  reduction  of  one-half  cent  per  kilowatt 
hour  should  be  given.  If  this  is  proper,  why  should  not  the  de- 
partment store  next  door,  which  admittedly  is  supplied  at  a 
lower  cost  than  a  department  store  a  mile  from  a  substation, 
receive  lower  rates  ? 

Reference  has  been  made  by  the  Edison  company  to  a  practice, 
which  is  sometimes  adopted,  of  charging  less  for  current  delivered 
at  the  generating  station  than  for  currOTit  from  the  general  dis- 
tribution system  of  a  company.  Of  course,  if  the  current  is 
measured  in  such  instances  on  the  high-tension  side  of  the  bus- 
bars, the  condition  is  entirely  different  from  the  case  now  before 
us;  likewise  if  it  is  measured  on  the  low-tension  side,  and  the 
consumer  imdertakes  to  provide  a  distribution  system  of  its  own. 
But  such  installations  are  comparatively  rare,  and  whether  the 
practice  is  reasonable  or  not,  it  is  not  analogous  to  the  present 
case.  Purther,  a  company  cannot  use  the  streets  for  the  distribu- 
tion of  current  without  securing  a  franchise ;  and,  if  should  imder- 
take  to  lay  mains  and  wires  in  the  street,  and  distribute  current, 
it  would  certainly  come  under  the  jurisdiction  of  the  commission 
and  subject  to  regulation.  However,  the  present  case  is  one 
where  the  company  generates  and  distributes  current  throughout 
the  city,  and  has  undertaken  to  establish  a  rate  which  would 
apply  at  present  only  to  two  consumers,  and  which  is  based  upon 
distinctions  which  are  artificial. 

The  clauses  in  the  schedule  of  rates  against  which  this  com- 
.  plaint  has  been  filed  should  be  canceled  and  annulled,  and  a  sup- 
plement annulling  the  rate  should  be  immediately  filed,  published 
and  made  effective.    The  order  of  the  commission  so  requires. 
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In  the  Matter  of  the  Complaint  of  Helen  H.  Albert,  and  others, 
against  The  New  York,  New  Haven  and  Hartford  Rail- 
road Company,  Defendant 

In  the  Matter  of  the  Hearing  upon  the  Motion  of  the  Commission 
Concerning  the  Regulations,  Practices  and  Service  of  The 
New  York,  New  Haven  and  Hartford  Railroad  Company 
on  Its  Harlem  River  Branch. 

Cases  No.  1602. 

In  the  Matter  of  the  Joint  Operation  of  the  Line  Extending  from 
East  One  Hundred  and  Seventy-fourth  Street  to  the  Harlem 
River,  in  the  Borough  of  The  Bronx,  City  of  New  York,  by 
the  New  York,  Westchester  and  Boston  Railway  Com- 
pany and  The  New  York,  New  Haven  and  Hartford 
Railroad  Company. 

Case  No.  1635. 

(Public  Service  Commission,  First  District,  April,  1913.) 

Service  —  railroad  operated  by  electricity  —  stoppage  of  trains  at  stations  — 

adequacy  of  service  to  and  from  certain  suburban  stations. 
Stations  and  station  facilities  —  shelters  —  railroads  operated  by  electricity  — 

construction  of  shelters  for  station  platforms. 
Abandonment  by  discontinuance  of  service  —  stoppage  only  of  trains  of  a 

subsidiary  corporation  operating  over  the  same  tracks. 
Contracts  between  public  service  corporations— railroads—operated  by  elec- 
tricity —  approval  of  "  general  arrangement "  for  operation  in  common  — 

conditions  specified. 
Railroad  corporations  —  obligations  as  to  service  —  acts  of  one  corporation  as 

performance  of  the  obligations  of  another  corporation. 
Orders  of  the  commission  —  form  of  approval  of  operation  in  common—* 

approval  subject  to  abrogation  for  violation  of  conditions. 
Tariff  schedules  —  form  and  contents  —  revision  to  show  operation  in  common 

over  certain  tracks  and  stoppage  of  certain  trains. 
Practice  and  procedure  before  commission  —  complaint  as  to  cessation  of 

service  at  certain  stations  —  affirmative  application  by  carrier  for  leave 

to  discontinue  stoppage  of  trains. 

Under  all  of  the  circumstances  stated,  the  N.  Y.,  N.  H.  &  H.  R.  R.  Co. 
should  be  required  to  stop  at  Hunt's  Point,  Casanova,  and  Port  Morris,  on 
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its  Harlem  River  branch,  four  west-bound  and  four  east-bound  trains  at 
"rush  hours"  each  day,  irrespective  of  the  service  afforded  from  and  to 
such  stations  by  the  N.  Y.,  W.  &  B.  Ky.  Co.,  a  subsidiary  corporation  of 
the  defendant. 

The  N.  Y.,  N.  H.  &  H.  R.  R.  Co.  should  be  required  to  construct  and 
maintain  suitable,  proper  and  convenient  shelters  on  the  platforms  of  its 
Westchester  Avenue  station  on  its  Harlem  River  branch,  for  the  pro- 
tection of  passengers  who  are  obliged  to  change  at  that  station  from  the 
cars  of  one  company  to  the  cars  of  another  company,  and  to  wait  at  such 
station  between  trains. 

Whether,  under  all  of  the  circumstances  stated,  the  action  of  the  N.  Y., 
2^.  H.  &,  H.  R.  R.  Co.  in  ceasing  to  stop  any  of  its  trains  at  the  Hunt's 
Point,  Casanova,  and  Port  Morris  stations,  and  leaving  those  stations  to 
be  served  only  by  the  N.  Y.,  W.  &  B.  Ry.  Co.,  a  subsidiary  corporation 
operating  in  common  over  a  part  of  the  same  route,  constitutes  an 
abandonment  of  those  stations  by  the  N.  Y.,  N.  H.  &  H.  R.  R.  Co. —  dis- 
cussed, but  not  decided. 

Under  all  of  the  circumstances  stated,  the  "general  arrangement"  be- 
tween the  N.  Y.,  N.  H.  &  H.  R.  R.  Co.  and  the  N.  Y.,  W.  &  B.  Ry.  Co.  for 
the  operation  of  trains  over  that  part  of  the  Harlem  River  branch  of  the 
former  over  which  the  two  carriers  operate  trains  in  common,  should  be 
approved  by  the  commission,  upon  the  exceptions  and  conditions  specified 
in  the  order  entered,  including  the  condition  that  the  "  failure  of  said 
company  to  perform  and  comply  with  any  of  the  conditions  of  this  order 
•  *  *  be  deemed  sufficient  reason  for  the  abrogation  thereof." 

Upon  the  hearing  of  a  complaint  that  the  N.  Y.,  N.  H.  &  H.  R.  R.  Co. 
had  ceased  to  furnish  train  service  from  and  to  three  stations  on  its 
Harlem  River  branch,  it  appeared:  (1)  That  the  stations  were  located  on 
that  part  of  the  Harlem  River  branch  over  which  trains  of  the  N.  Y., 
N.  .H.  k  H.  R.  R.  Co.  and  the  N.  Y.,  W.  &  B.  Ry.  Co  were  operated  in 
common;  (2)  that  although  the  N.  Y.,  N.  H.  &  H.  R.  R.  Co.  had  discon- 
tinued the  stopping  of  any  of  its  trains  at  those  stations,  it  had  an 
arrangement  with  the  N.  Y.,  W.  &  B.  Ry.  Co.  to  serve  those  stations; 
and  (3)  that  the  latter  company  was  actually  serving  those  stations.  All 
of  the  capital  stock  of  the  latter  company  was  owned  by  the  other  company, 
and  tickets  of  the  one  were  honored  on  the  trains  of  the  other;  and  it 
■was  urged  by  the  defendant  carrier  that  the  service  provided  by  the  N.  Y., 
W.  &  B.  Ry.  Co.  was,  to  all  intents  and  purposes,  provided  and  furnished 
by  the  latter.  Whether  this  contention  is  well-founded,  under  all  of  the 
circumstances,  discussed,  but  not  decided. 

In  approving  a  "  general  arrangement "  entered  into  between  the  N.  Y., 
N.  H.  &  H.  R.  R.  Co.  and  the  N.  Y.,  W.  &  B.  Ry.  Co.  for  use  in  common  of 
a  certain  portion  of  the  Harlem  River  branch  of  the  former,  the  order 
entered  will  grant  such  approval  "  subject  to  the  following  exceptions  and 
conditions,. and  not  otherwise,"  the  "failure  of  said  company  to  perform 
and  comply  with  any  of  the  conditions  of  this  order  to  be  deemed  suffi- 
cient reason  for  the  abrogation  thereof." 
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The  defendant  carrier  will  be  required  to  publish  and  file  with  the 
commission,  within  one  week,  such  modifications  of  its  tariff  schedules 
as  may  be  necessary  in  view  of  the  operation  in  common,  over  a  certain 
portion  of  its  lines,  by  the  N.  Y.,  W.  &  B.  Ry.  Co.,  and  also  the  stoppage 
of  certain  specified  trains  at  Hunt's  Point,  Casanova,  and  Port  Morris 
stations. 

The  complaint  was  that  the  defendant  carrier  had  ceased  to  stop  any 
trains  at  three  stations  on  a  part  of  its  Harlem  River  branch.  Upon  the 
hearing,  the  carrier  relied,  as  a  defense,  upon  the  fa<!t  that  it  had  made 
an  arrangement  whereby  a  subsidiary  corporation  was  given  rights  of 
operation  in  common  over  that  part  of  the  Harlem  River  branch,  and  that 
tiiis  other  carrier  was  in  fact  stopping  trains  and  furnishing  adequate 
service  from  and  to  the  three  stations  in  question.  Heldy — that  as  mat- 
ters stood,  these  facts  should  not  be  asserted  by  the  carrier  as  a  defense 
to  the  complaint  in  the  pending  proceeding,  but  the  carrier  should  make 
separate  and  affirmative  application  to  the  commission  for  leave  to  dis- 
continue furnishing  the  service  itself,  and  for  approval  of  the  arrangement 
for  furnishing  it  through  such  operation  in  common. 

The  complaint  of  Miss  Helen  H.  Albert,  a  public  school  teacher 
residing  at  Mamaroneck,  Westchester  county,  IsT.  Y.,  and  others, 
was  that  the  New  York,  New  Haven  and  Hartford  Eailroad  Com- 
pany had  ceased  to  stop  any  trains  operated  by  it,  at  Hunt's 
Point,  Casanova,  and  Port  Morris,  which  are  located  in  the 
borough  of  The  Bronx,  city  of  New  York,  on  the  Harlem  River 
branch  of  the  lines  of  that  carrier. 

The  order  entered,  in  Cases  Nos.  1602  and  1635,  on  April  4, 
1913,  in  pursuance  of  the  opinion  on  that  date  adopted,  was,  in 
full,  as  follows: 

Hearings  having  been  had  by  and  before  the  commission  in  the  above- 
entitled  matters  on  December  27,  1912,  and  January  8,  January  27,  February 
11,  March  3,  March  10  and  March  17,  1913,  Commissioner  Eustis  presiding, 
H.  M.  Chamberlain,  assistant  counsel,  appearing  for  the  commission,  and 
Charles  M.  Sheafe,  Jr.,  and  M.  G.  Gouterman  appearing  for  the  New  York, 
New  Haven  and  Hartford  Eailroad  Company;  and  said  hearing  in  Case  No. 
1602  having  been  instituted  for  the  purpose  of  inquiring  into  the  propriety 
and  legality  of  the  action  of  the  New  York,  New  Haven  and  Hartford  Railroad 
Company  in  discontinuing  the  stopping  of  any  of  its  trains  at  Hunt's  Point, 
Casanova  and  Port  Morris  on  the  Harlem  Hlver  branch  of  said  company's 
railroad  in  the  Borough  of  The  Bronx^  city  of  New  York,  without  the  consent 
of  the  public  service  commission  first  had  and  obtained  pursuant  to  the  pro- 
visions of  section  64  of  the  Railroad  Law,  said  stations  being  .  regularly 
established  stations  of  said  New  York,  New  Haven  and  Hartford  Railroad 
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Company  on  said  Harlem  River  branch,  and  the  consent  of  the  commission 
to  the  discontinuanee  thereof  not  having  been  procured;  and  it  having  been 
made  to  appear  by  the  proceedings  on  said  hearing  that  said  stations  are 
located  on  that  part  of  the  Harlem  River  branch  over  which  trains  of  the 
New  York,  New  Haven  and  Hartford  Railroad  Company  and  the  New  York, 
Westchester  and  Boston  Railway  Company  are  operated  in  common,  and  that^ 
although  the  New  York,  New  Haven  and  Hartford  Railroad  Company  bad 
discontinued  the  stopping  of  any  of  its  own  trains  at  the  stations  mentioned, 
it  had  made  an  arrangement  with  the  New  York,  Westchester  and  Boston 
Railway  Company  to  serve  those  stations,  and  that  the  latter  company  waa 
actually  serving  those  stations;  and  said  New  York,  New  Haven  and  Hart- 
ford Railroad  Company  having  thereupon  filed  with  the  commission  a  verified 
petition  asking  for  the  approval  by  the  commission  of  said  arrangement 
between  said  two  companies,  and  for  the  approval  by  the  commission  of  such 
change  in  service  at  said  three  stations,  and  of  the  schedules  adopted  by  said 
companies  with  reference  to  the  operation  of  trains  and  the  service  performed 
by  them  on  that  part  of  the  Harlem  River  branch  over  which  their  trains 
are  thus  operated  in  common;  and  said  hearing  in  Case  No.  1602  having  been 
thereupon  closed;  and  a  new  hearing  having  been  thereupon  instituted  (Case 
No.  1635)  for  the  purpose  of  considering  the  application  thus  made  by  the 
railroad  company;  and  the  entire  record  in  Case  No.  1602  having  been  offered 
and  received  in  evidence  In  Case  No.  1635;  and  it  having  been  made  to  appear 
by  the  proceedings  on  said  hearing  that,  by  reaaon  of  the  change  aforesaid, 
passengers  on  the  New  York,  New  Haven  and  Hartford  Railroad  destined  to 
or  from  Hunt's  Point,  Casanova  or  Port  Morris  are  obliged  to  change  cars 
at  Westchester  avenue  to  or  from  cars  of  the  New  York,  Westchester  and 
Boston  Railway  Company,  and  are  thereby  subjected  to  great  inconvenience 
and  delay,  particularly  during  the  morning  and  evening  rush  hours,  and 
that  at  all  times  of  the  day  passengers  are  exposed  to  the  winds  and  storms 
by  reason  of  the  lack  of  shelters  on  the  platforms  at  said  Westchester  Avenue 
station;  and  the  commission  being  of  the  opinion  that,  if  the  general  arrange- 
ment between  said  companies  with  reference  to  operation  of  trains  in  common 
OQ  that  part  of  the  Harlem  River  branch  in  question  is  to  be  approved,  it 
should  be  with  the  qualification  and  subject  to  the  condition  that  during  the 
morning  and  evening  rush  hours  the  trains  of  the  New  York,  New  Haven  and 
Hartford  Railroad  Company  hereinafter  named  (or  trains  corresponding 
thereto  in  character  and  leaving  time)  should  be  regularly  stopped  at  the 
stations  mentioned  for  the  accommodation  of  passengers  traveling  to  or  from 
those  stations  during  the  rush  hours,  and  said  trains  should  be  placed  upon  a 
regular  schedule  or  time  table  for  that  purpose,  that  suitable  shelters  should 
be  provided  bn  the  platforms  at  said  Westchester  Avenue  station  for  the 
protection  of  such  passengers  as  are  obliged  to  wait  for  trains  at  said  station, 
and  that  proper  tariff  schedules  to  cover  the  changed  conditions  on  said 
Harlem  River  branch  should  be  made  and  filed* 

Now,  therefore,  it  is 

Ordered 
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I.  That  the  aforesaid  general  arrangement  between  said  companies  for  the 
operation  of  trains  over  that  part  of  the  Harlem  River  branch  over  which 
their  trains  are  operated  in  common  be  and  the  same  hereby  is  approved, 
subject  to  the  following  exceptions  and  conditions  and  not  otherwise,  to  wit: 

1.  That  on  and  after  the  16th  day  of  April,  1913,  said  New  York,  New 
Haven  and  Hartford  Railroad  Company  shall  cause  each  and  all  of  the  follow- 
ing trains  (or  trains  substantially  corresponding  thereto  in  character  and 
leaving  time)  to  stop  at  Hunt's  Point,  Casanova,  and  Port  Morris  on  said 
Harlem  River  branch  and  receive  and  deliver  passengers  at  said  stations,  vix.: 

Westbound. 
Train  No.  303  leaving  New  Rochelle  at  7.00  A.  M. 
Train  No.  296  leaving  New  Rochelle  at  7.27  A.  M. 
Train  No.  309  leaving  New  Rochelle  at  8.00  A.  M. 
Train  No.  311  leaving  New  Rochelle  at  9i)0  A.  M* 

Eastbound. 
Train  No.  320  leaving  Harlem  River  at  4.03  P.  M. 
Train  No.  322  leaving  Harlem  River  at  4.58  P.  M, 
Train  No.  326  leaving  Harlem  River  at  5.23  P.  M. 
Train  No.  328  leaving  Harlem  River  at  6.03  P.  M. 

2.  That  prior  to  said  15th  day  of  April,  1913,  said  company  shall  prepare 
and  publish  a  new  schedule  and  time  table  (or  a  supplement  to  its  present 
schedule  and  time  table)  on  which  said  specified  trains  (or  trains  substan- 
tially corresponding  thereto  in  character  and  leaving  time)  shall  be  shown 
as  regularly  stopping  at  Hunt's  Point,  Casanova  and  Port  Morris  on  said 
Harlem  River  branch  and  receiving  and  delivering  passengers  at  said  stations, 
which  schedule  and  time  table  (or  supplement)  shall  be  posted  and  available 
to  the  public  on  and  after  that  day. 

3.  That  if  and  whenever  said  company  shall  publish  any  new  schedule  or 
time  table  it  shall  show  thereon  the  trains  above  named    (or  trains  corre- 
sponding thereto  in  character  and  leaving  time)    as  regularly  stopping  at 
Hunt's  Point,  Casanova  and  Port  Morris  on  said  Harlem  River  branch  and  • 
receiving  and  delivering  passengers  at  said  stations. 

4.  That  on  or  before  the  1st  day  of  May,  1913,  said  company  shall  begin 
the  construction  of  suitable,  proper  and  convenient  shelters  on  the  platforms 
at  said  Westchester  Avenue  station  for  the  protection  of  passengers  who  are 
obliged  to  change  at  said  station  from  the  cars  of  one  company  to  the  cars  of 
the  other  company;  and  shall  complete  said  shelters  and  put  the  same  in  use 
not  later  than  the  30th  day  of  May,  1913. 

5.  That  said  New  York,  New  Haven  and  Hartford  Railroad  Company  shall 
publish  and  file  with  the  commission  on  or  before  the  15th  day  of  April,  1913, 
such  modifications  of  its  tariff  schedules  as  may  be  necessary  or  required  in 
view  of  the  operation  in  common  over  the  tracks  above  mentioned. 

11.  That  this  order  shall  take  effect  immediatelv,  and  shall  continue  in 
force  until  changed  or  abrogated  by  further  order  of  the  commission;  failure 
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of  said  company  to  perform  and  comply  with  any  of  the  conditions  of  this 
order  to  be  deemed  sufficient  reason  for  the  abrogation  thereof. 

IIL  That  this  commission,  in  making  this  order,  does  not  waive,  and  hereby 
reserves,  the  right  to  order  such  changes  in  or  additions  to  the  service  of  said 
New  York,  New  Haven  and  Hartford  Railroad  Company  on  said  Harlem 
River  branch  at  the  stations  above  mentioned  or  elsewhere  as  the  public 
convenience  may  from  time  to  time  require. 

The  further  facts  as  to  the  matter  appear  in  the  opinion 
adopted. 

Harry  M.  Chamberlain^  for  the  commission, 

Charles  M.  Sheafe,  Jr.,  and  M.  G.  Gh>uterman,  for  The  New 
York,  New  Haven  and  Hartford  Railroad  Company 

Graham  &  Lamoreaux,  by  Ealph  P.  Buell,  for  the  New  York, 
Westchester  and  Boston  Railway  Company. 

EusTis,  Commissioner. —  These  cases  involve  the  legality  and 
adequacy  of  the  service  provided  by  the  New  York,  New  Haven 
and  Hartford  Railroad  Company  at  the  Hunt's  Point,  Casanova 
and  Port  Morris  stations,  on  the  so^^Ued  Harlem  River  branch. 

StA;TEMENT. 

The  Harlem  River  branch  is  the  line  of  the  Harlem  River  and 
Portchester  Railroad  Company,  and  extends  from  the  Harlem 
river  in  the  city  of  New  York,  the  western  terminus  of  the  line, 
to  New  Rochelle  in  the  county  of  Westchester,  the  eastern 
terminus  of  the  line.  It  is  operated  under  a  lease  by  the  New 
York,  New  Haven  and  Hartford  Railroad  Company,  and  is 
known  as  the  "  Harlem  River  branch  "  of  that  company's  rail- 
road. At  New  Rochelle  it  joins  the  main  line  of  the  railroad  of 
the  New  York,  New  Haven  and  Hartford  Railroad  Company. 
The  established  stations  on  the  Harlem  River  branch  are,  from 
east  to  west, —  New  Rochelle,  Woodside,  Pelham  Manor,  City 
Island,  Baychester,  Westchester,  Van  Nest,  West  Farms,  West- 
chester avenue,  Hunt's  Point,  Casanova,  Port  Morris  and  Har- 
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lem  River.  All  these  stations,  except  ^ew  Rochelle,  Woodside 
and  Pelham  Manor,  are  within  the  city  of  IsTew  York. 

Some  of  the  trains  operated  on  this  branch  are  made  up  at 
Stamford,  Conn.,  and  are  operated  over  the  main  line  from  Stam- 
ford to  New  Rochelle  and  thence  over  the  Harlem  River  branch 
from  New  Rochelle  to  the  Harlem  river.  Some  of  these  trains 
are  express  trains;  some  are  semi-express  trains  and  some  are 
locals.  Other  trains  are  made  up  at  New  Rochelle,  and  are 
operated  only  over  the  Harlem  River  branch.  These  trains  also 
are  divided  into  three  classes,  some  of  them  being  expresses,  some 
semi-expresses  and  some  locals. 

Between  Stamford  and  New  Rochelle  on  the  main  line  of  the 
railroad  there  are  several  stations,  one  of  them  being  Mamaroneck, 
at  which  place  the  complainant  in  this  case,  Helen  H.  Albert^ 
resides,  and  from  which  she  commutes  each  day  to  Hunt's  Pointy 
in  the  city  of  New  York,  where  she  is  engaged  in  teaching  school. 

The  New  York,  Westchester  and  Boston  Railway  Company 
has  constructed  a  line  of  railroad  which,  for  the  purposes  of  this 
opinion,  may  be  described  as  extending  from  White  Plains  to 
the  Harlem  river.  It  meets  the  line  of  the  Harlem  River  branch 
just  east  of  the  Westchester  avenue  station,  and  from  that  point 
west  to  the  Harlem  river  it  is  identical  with  tthe  line  of  the 
Harlem  River  branch.  Between  Westchester  avenue  and  the 
Harlem  river  the  trains  of  the  New  York,  Westchester  and  Boston 
Railway  Company  are  operated  over  the  tracks  of  the  Harlem 
River  branch  of  the  New  York,  New  Haven  and  Hartford  Rail- 
road Company  in  common  with  the  trains  of  the  New  York,  New 
Haven  and  Hartford  Railroad  Company.  The  stations  on  that 
part  of  the  line  operated  in  common  are  (from  the  junction  point 
west)  :  Westchester  avenue,  Hunt's  Point,  Casanova,  Port  Morris 
and  Harlem  River.  Operation  over  that  part  of  the  line  operated 
in  common  was  begun  on  the  3d  day  of  August,  1912. 

Under  date  of  December  10,  1912,  Helen  H.  Albert  of  Mamaro- 
neck, N.  Y.  (the  complainant  above  named),  addressed  a  letter 
to  the  commission  calling  attention  to  the  fact  that  the  New  York, 
New  Haven  and  Hartford  Railroad  Company  had  discontinued 
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the  stopping  of  all  its  trains  at  Hunt's  Pointy  Casanova  and  Port 
Morris  on  the  Harlem  Eiver  branch,  making  it  necessary  for  her 
and  other  commuters  destined  to  and  from  those  stations  to  change 
at  Westchester  avenue,  in  the  morning  from  New  York,  New 
Haven  and  H!artford  trains  to  New  York,  Westchester  and  Bostooi 
trains,  and  in  the  evening  from  New  York,  Westchester  and 
Boston  trains  to  New  York,  New  Haven  and  Hartford  trains. 
She  complained  of  this  practice,  and  of  the  delay  incidental 
thereto,  and  also  called  attention  to  the  lack  of  accommodations 
for  passengers  waiting  for  trains  at  the  Westchester  avenue 
station.  As  before  stated,  she  is  a  school  teacher  residing  at 
Mamaroneck,  N.  Y.,  and  teaching  school  at  Hunt's  Point,  N.  Y., 
and  commuting  daily  between  Mamaroneck  and  Hunt's  Point, 
and  she  and  other  commuters  are  greatly  annoyed  and  incon- 
venienced by  the  discomfort  and  delay  incidental  to  changing  cars 
at  Westchester  avenue. 

The  fact  is  that  since  the  3d  day  of  August,  1912  (the  day  on 
which  the  operation  in  common  began),  none  of  the  trains  of  the 
New  York,  New  Haven  and  Hartford  Railroad  Company  have 
been  scheduled  to  stop  at  Hunt's  Point,  Casanova  or  Port  Morris, 
although  prior  to  that  time,  westboimd,  eighteen  trains  made  all 
those  stops,  one  train  Stopped  at  Hunt's  Point  and  Port  Morris, 
omitting  Casanova,  and  one  train  stopped  at  Hunt's  Point,  omit- 
ting Casanova  and  Port  Morris;  and  eastbound,  eighteen  trains 
stopped  at  all  three  stations,  one  stopped  at  Hunt's  Point  and 
Port  Morris,  omitting  Casanova,  and  one  stopped  at  Port  Morris, 
omitting  Hunt's  Point  and  Casanova.  There  were,  in  addition, 
several  express  trains  that  made  none  of  these  stops  and  omitted 
many  other  stops.  Trains  corresponding  to  those  express  trains 
are  still  running.  This  is  a  fact  that  should  be  emphasized  be- 
cause one  of  the  reasons  now  given  for  omitting  the  stops  at  Hunt's 
Point,  Casanova  and  Port  Morris  is  that  the  company  desires  to 
cater  to  the  comfort  and  convenience  of  its  through  riders,  and 
it  is  difficult  to  see  how  the  through  riders  can  be  inconvenierccd 
by  the  stopping  of  (principally)  local  trains  at  those  stations,  in 
view  of  the  fact  that  the  through  riders  are  amply  provided  with 
express  trains  which  omit  not  only  those  stops,  but  many  others. 
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Hearings  before  the  Commission 

On  receipt  of  this  complaint,  the  commission  immediately  in- 
stituted a  hearing  for  the  purpose  of  inquiring  and  determining 
whether  the  action  of  The  New  York,  New  Haven  and  Hartford 
Railroad  Company,  in  discontinuing  the  stopping  of  its  trains  at 
said  stations  and  compelling  passengers  to  change  cars  at  West- 
chester avenue,  was  unreasonably  or  improper  or  without  lawful 
authority  (Case  No.  1602).  Several  sessions  were  had,  but  no 
order  was  made,  the  New  York,  New  Haven  and  Hartford  Rail- 
road Company  having  shortly  before  the  close  of  the  hearing  made 
application  to  the  commission  for  the  approval  by  the  commission 
of  said  change  in  service  at  the  three  stations  mentioned,  and 
for  the  approval  by  the  commission  of  the  schedules  adopted  by 
said  company  and  by  the  New  York,  Westchester  and  Boston 
Railway  Company  with  reference  to  the  operation  of  trains  by 
said  companies  and  the  service  performed  by  them  on  that  part 
of  the  Harlem  River  branch  over  which  their  trains  are  thus 
operated  in  common.  After  the  receipt  of  this  application,  the 
hearing  in  Case  No.  1602  was  closed,  and  a  new  hearing  was 
instituted  (Case  No.  1635)  for  the  purpose  of  considering  and 
acting  upon  the  application  made  by  the  company.  The  entire 
record  in  Case  No.  1602  was  offered  and  received  in  evidence  in 
Case  No.  1635,  so  that  the  two  cases  may  well  be  considered  and 
disposed  of  together. 

Effect  of  Contract  between  Companies 

One  claim  made  by  the  company  is  that  the  change  was  made 
pursuant  to,  and  was  authorized  by,  a  contract  with  the  New  York, 
Westchester  and  Boston  Railway  Company,  dated  October  17, 
1911,  which  provides  for  operation  over  that  part  of  the  Harlem 
River  branch  used  in  common,  under  a  "  schedule  hereafter  to  be 
mutually  agreed  upon  from  time  to  time  as  may  be  necessary  to 
accommodate  the  traffic  of  said  railroads,"  which  contract  was 
approved  by  this  commission.  I  do  not  think  the  contract  men- 
tioned is  susceptible  of  any  such  interpretation  as  that  contended 
for  by  the  railroad  company;  I  do  not  think  it  can  be  inter- 
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preted  as  authorizing  a  schedule  under  which  no  stops  whatever 
are  to  be  made  by  trains  of  the  New  York,  New  Haven  and 
Hartford  Railroad  Company  at  any  station  or  stations.  If  it  is 
authority  for  such  a  schedule,  it  is  also  authority  for  a  schedule 
under  which  all  trains  of  the  New  York,  New  Haven  and  Hart- 
ford Railroad  Company  would  not  go  through  to  the  Harlem 
river  at  all,  but  would  be  turned  back  at  Westchester  avenue. 
Certainly  this  commission,  when  it  approved  the  contract,  did  not 
suppose  an  attempt  would  be  made  to  place  any  such  interpreta- 
tion upon  its  provisions  as  the  company  now  seeks  to  place  upon 
them,  or  it  would  not  ha-ve  approved  the  contract.  However,  as 
before  stated,  I  do  not  think  the  contract  is  susceptible  of  any 
such  interpretation.  The  contract  plainly  contemplates  that  eacH 
company  shall  furnish  service  to  all  stations  on  that  part  of  the 
line  used  in  common,  and  that  the  schedule  to  be  agreed  upon 
shall  provide  for  such  service. 

QuE8riON  OF  Legality  of  Change. 

On  the  hearing  in  Case  No.  1602,  the  principal  question  con- 
sidered was  whether  the  action  of  the  New  York,  New  Haven 
and  Hartford  Railroad  Company,  in  discontinuing  the  stopping 
of  any  of  its  trains  at  Hunt's  Point,  Casanova  or  Port  Morris, 
constituted  a  discontinuance  or  abandonment  of  those  stations  in 
violation  of  section  54  of  the  Railroad  Law,  which  provides  that 
no  station  established  by  any  railroad  corporation  for  the  recep- 
tion or  delivery  of  passengers,  or  both,  shall  be  discontinued  with- 
out the  consent  of  the  public  service  commission  first  had  and 
obtained.  It  was  proved  that  Hunt's  Point,  Casanova  and  Port 
Morris  were  stations  regularly  established  by  the  New  York,  New 
Haven  and  Hartford  Railroad  Company  for  the  reception  and 
delivery  of  passengers,  and  that  said  company  had  not  procured 
the  consent  of  the  commission  to  the  discontinuance  of  said  sta- 
tions or  any  of  them. 

The  contention  of  the  company  was  that  it  had  not  discontinued 
the  stations  and  did  not  intend  to  discontinue  them;  that  the 
stations  were  still  there  and  were  open  for  business;  that  though 
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the  Stations  were  under  the  jurisdiction  of  the  New  York,  West- 
ishester  and  Boston  Railway  Company,  and  were  served  only  by 
trains  of  that  company,  tickets  were  on  sale  at  those  stations,  good 
to  points  on  the  New  York,  New  Haven  and  Hartford  Railroad 
east  of  Westchester  avenue,  the  same  being  honored  on  trains  of 
the  New  York,  Westchester  and  Boston  Railway  Company  as  far 
as  Westchester  avenue;  that  tickets  sold  on  the  New  York,  New 
Haven  and  Hartford  Railroad  east  of  Westchester  avenue  for 
Hunt's  Point,  Casanova  and  Port  Morris  were  honored  on  trains 
of  the  New  York,  Westchester  and  Boston  Railway  Company 
west  of  Westchester  avenue ;  that  all  the  capital  stock  of  the  New 
York,  Westchester  and  Boston  Railway  Company  was  owned  by 
the  New  York,  New  Haven  and  Hartford  Railroad  Company, 
making  the  former  a  subsidiary  of  the  latter;  that  the  service 
provided  by  the  former  company  was,  to  all  intents  and  purposes, 
provided  and  furnished  by  the  latter;  and  that,  in  view  of  all 
these  facts,  it  could  not  be  said,  as  a  matter  of  law,  that  the  sta- 
tions had  been  discontinued  or  abandoned  by  the  latter  company. 

The  argument  on  the  other  side  was  tliat  the  discontinuance  of 
the  station  stops  by  the  New  York,  New  Haven  and  Hartford 
Railroad  Company  constituted  an  abandonment  of  those  stations ; 
that  the  fact  that  station  buildings  are  still  maintained  there  is 
immaterial  in  view  of  the  fact  that  the  word  "  station  "  means 
^^  stopping  place,"  and  that  no  trains  of  the  New  York,  New 
Haven  and  Hartford  Railroad  Company  are  scheduled  to  stop 
there;  that  any  service  performed  by  the  New  York,  Westchester 
and  Boston  Railway  Company  cannot  inure  to  the  benefit  of  the 
New  York,  New  Haven  and  Hartford  Railroad  Company,  which 
is  a  separate  corporation ;  that  the  fact  that  the  New  York,  New 
Haven  and  Hartford  Railroad  Company  owns  all  »the  capital 
stock  of  the  New  York,  Westchester  and  Boston  Railway  Com- 
pany is  immaterial  as  the  two  companies  are  nevertheless  legally 
separate  entities. 

In  view  of  the  decision,  I  have  reached  in  this  matter,  which 
will  be  hereinafter  stated,  it  wiU  not  be  necessary  now  to  deter^ 
mine  which  of  these  contentions  is  correct.     If,   later  on,   it 
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should  be  necessaiy  to  pass  upon  that  question,  a  new  hearing 
could  be  instituted  and  a  determination  made. 

Delays  at  Wbstohbstbb  Avewub 

The  trains  of  the  Xew  York,  Westchester  and  Boston  Railway 
Company  that  stop  at  Westchester  avenue  are  scheduled  to  arrive 
at  Westchester  avenue  at  intervals  of  about  twenty  minutes,  and 
the  trains  of  the  Kew  York,  New  Haven  and  Hartford  Railroad 
Company  that  stop  at  Westchester  avenue  are  scheduled  to  arrive 
at  that  point  at  intervals  of  about  an  hour,  except  during  the 
rush  hours,  when  the  interval  in  the  direction  of  traflBc  is  some- 
what shorter. 

The  schedules  of  the  two  companies  are  so  arranged  that  west- 
bound there  is  a  scheduled  difference  of  three  minutes  between 
the  arrival  of  a  New  York,  New  Haven  and  Hartford  train  at 
Westchester  avenue  and  the  arrival  of  a  New  York,  Westchester 
and  Boston  train  at  that  point,  the  New  York,  Westchester  and 
Boston  train  being  scheduled  to  arrive  at  that  point  about  three 
minutes  later  than  the  other  train  for  the  purpose  of  picking  up 
the  passengers  from  the  preceding  New  York,  New  Haven  and- 
Hartford  train  who  have  alighted  at  that  station  and  are  desirous 
of  going  to  Hunfs  Point,  Casanova  and  Port  Morris;  and  east- 
bound  there  is  a  scheduled  difference  of  (usually)  two  minutes 
between  the  arrival  of  a  New  York,  Westchester  and  Boston  train 
and  the  arrival  of  a  New  York,  New  Haven  and  Hartford  train, 
the  New  York,  New  Haven  and  Hartford  than  being  scheduled 
to  arrive  at  that  point  about  two  minutes  later  than  the  other 
train  in  order  that  it  may  pick  up  passengers  from  Port  Morris, 
Casanova  and  Hunt's  Point  who  desire  to  go  to  New  Rochelle  or 
other  points  on  the  New  York,  New  Haven  and  Hartford  Rail- 
road east  of  Westchester  avenue,  and  who  have  ridden  as  far  as 
Westchester  avenue  on  the  preceding  train  of  the  New  York, 
Westchester  and  Boston  Railway  Company. 

The  inconvenience  to  westbound  passengers  on  the  New  York, 

New  Haven  and  Hartford  Railroad  traveling  from  points  east  of 

Westchester  avenue  to  Hunt's  Point,  Casanova  and  Port  Morris, 
Vol.  Ill  — 10 
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and  the  inconvenience  to  eastbound  passengers  on  that  railroad 
traveling  from  Hunt's  Point,  Casanova  and  Port  Morris  to  points 
east  of  Westchester  avenue,  caused  by  the  necessity  of  changing 
cars  at  Westchester  avenue  to  or  from  the  cars  of  the  New  York, 
Westchester  and  Boston  Railway  Company,  is  very  great,  par- 
ticularly during  the  morning  and  evening  rush  hours.  If  the 
scheduled  headways  of  trains  on  both  roads  were  always  main- 
tained, the  inconvenience,  perhaps,  might  not  be  regarded  as  so 
serious;  but  the  evidence  shows  that  the  scheduled  headways  are 
not  always  maintained,  and  that,  by  reason  of  conditions  beyond 
the  control  of  these  companies,  cannot  be  always  maintained. 
When  a  westbound  New  York,  New  Haven  and  Hartford  train 
arrives  at  W^eetchester  avenue  more  than  three  minutes  late,  it 
misses  its  connection  with  the  New  York,  Westchester  and  Bos- 
ton train  scheduled  to  follow  it,  with  the  result  that  the  paa- 
sengers  desirous  of  going  to  Hunt's  Point,  Casanova  or  Port 
Morris  are  obliged  to  wait  on  the  platform  at  Westchester  avenue 
station  until  the  next  New  York,  Westchester  and  Boston  train 
comes  along,  which,  according  to  the  schedule,  may  be  twenty 
minutes  or  more;  and,  if  the  next  New  York,  Westchester  and 
Boston  train  is  delayed  in  reaching  the  Westchester  avenue  sta- 
tion, these  passengers  will  have  to  wait  there  an  indefinite  length 
of  time  beyond  the  schedule  time.  These  delays  actually  occur* 
A  passenger  anxious  to  reach  his  destination,  who  is  on  a  train 
that  is  running  late,  ought  not  to  be  required  to  disembark  within 
one  or  two  stations  of  his  destination,  and  wait  twenty  minutes 
or  more  for  another  train  to  pick  him  up  and  carry  him  to  his 
destination,  when  the  train  he  was  on  in  the  first  place  goes  right 
by  his  destination,  and  might  have  carried  him  thera 

In  the  opposite  direction,  when  an  eastbound  New  York,  West- 
chester and  Boston  train  arrives  at  Westchester  avenue  more  than 
two  minutes  late,  it  misses  its  connection  with  the  New  York, 
New  Haven  and  Hartford  train  scheduled  to  follow  it, ,  with  the 
result  that  passengers  from  Port  Morris,  Casanova  and  Hunt's 
Point  stations  destined  to  points  on  the  New  York,  New  Haven 
and  Hartford  Railroad  east  of  Westchester  avenue  are  obliged  to 
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wait  on  the  platform  of  the  Westchester  avenue  station  until  the 
next  New  York,  New  Haven  and  Hartford  train  comes  along, 
which,  according  to  the  schedule,  may  be  an  hour  or  more. 

I  have  stated  that  there  are  reasons  beyond  the  control  of  these 
companies  why  the  scheduled  headways  of  their  lines  cannot 
always  be  maintained.  Both  the  New  York,  New  Haven  and 
Hartford  Railroad  and  the  New  York,  Westchester  and  Boston 
Railroad  cross  the  Bronx  river  just  east  of  Westchester  avenue 
station  by  means  of  a  drawbridge.  Frequently  westbound  trains 
are  held  up  at  that  point,  and  seriously  detained  by  reason  of  the 
opening  of  the  drawbridge  to  permit  the  boats  to  go  through. 
The  result  is  that  these  trains  frequently  miss  their  proper  con- 
nections at  Westchester  avenue  station,  and  there  is  a  long  wait 
of  passengers  at  that  station,  to  which  reference  has  been  made. 
As  has  been  stated,  the  New  York,  New  Haven  and  Hartford 
trains  are  scheduled  to  precede  the  New  York,  Westchester  and 
Boston  trains  by  about  three  minutes.  If  both  trains  are  on 
time,  the  New  York,  New  Haven  and  Hartford  train  therefore 
arrives  at  the  drawbridge  about  three  minutes  ahead  of  the  New 
York,  Westchester  and  Boston  train.  If  at  that  time  the  draw- 
bridge is  closed,  the  New  York,  New  Haven  and  Hartford  train 
gets  across  and  proceeds  on  its  way,  stopping  at  Westchester  ave- 
nue and  delivering  there  the  passengers  who  desire  to  go  to 
Himt's  Point,  Casanova  or  Port  Morris.  On  the  arrival  of  the 
New  York,  Westchester  and  Boston  train  at  the  drawbridge  three 
minutes  later  the  drawbridge  may  be  open,  so  that  that  train 
cannot  get  across  the  drawbridge,  and  is  obliged  to  wait  there 
several  minutes  before  it  can  get  across,  if,  indeed,  it  gets  across 
at  all.  In  the  meantime  passengers  for  that  train  are  standing 
on  the  platform  of  the  Westchester  avenue  station  waiting  for 
that  train  to  come  along,  although  the  train  they  were  on  in  the 
first  place  might  have  carried  them  to  their  destination. 

If  the  New  York,  New  Haven  and  Hartford  train  reaches  the 
drawbridge  more  than  three  minutes  late,  the  New  York,  West- 
chester and  Boston  train  will  precede  it.  If,  on  the  arrival  of 
the  latter  train,  the  drawbridge  is  open,  the  train  goes  across 
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and  proceeds  on  its  way.  The  passengers  on  the  New  York, 
ifew  Haven  and  Hartford  train,  desirous  of  going  to  Hunt's 
Point,  Casanova  or  Port  Morris  though  their  train  is  already 
late,  and  though  their  train  may  be  delayed  still  further  by  the 
opening  of  the  drawbridge,  on  arrival  at  Westchester  avenue  sta- 
tion are  compelled  to  disembark  and  wait  there  for  the  arrival 
of  a  New  York,  Westchester  and  Boston  train.  If  the  westbound 
schedule  becomes  disarranged,  the  eastbound  schedule  likewise 
becomes  disarranged,  for  if  trains  are  late  on  arriving  at  Harlem 
river  they  cannot  depart  on  tima 

As  the  drawbridge  is  under  the  exclusive  jurisdiction  and  con- 
trol of  the  United  States  Government,  the  delays  due  to  the 
opening  of  the  drawbridge  are,  of  course,  unavoidable. 

The  delays  to  traflSc  due  to  the  opening  of  the  drawbridge  are 
by  no  means  few  in  number,  and  are  very  serious.  Reports  have 
been  furnished  by  the  New  York,  Westchester  and  Boston  Rail- 
way Company  showing  delays  to  trains  of  that  company  at  the 
Bronx  river  drawbridge  due  to  the  opening  of  the  drawbridge 
from  the  beginning  of  traffic  on  that  line  (August  3,  1912)  to  the 
latter  part  of  December,  1912.  These  reports  show  delays  to 
several  trains  daily  during  the  time  mentioned,  a  large  propor- 
tion of  the  delays  being  from  twenty  to  thirty  minutes  in  length. 
Indeed,  in  some  cases,  the  trains  were  turned  back  because  of  the 
opening  of  the  drawbridge,  and  therefore  did  not  go  through  at 
all. 

An  inspection  of  the  records  of  the  New  York,  New  Haven 
and  Hartford  Railroad  Company  shows  similar  delays  on  that 
company's  road  due  to  the  opening  of  the  drawbridge.  There 
Are  also  many  cases  of  delays  at  the  New  Rochelle  yards.  The 
great  majority  of  the  delays  due  to  these  and  other  causes,  as 
indicated  by  the  figures  put  in  evidence,  vary  in  length  from  four 
minutes  to  twenty-eight  minutes.  These  delays  are  of  almost 
daily  occurrence,  and  most  of  them  are  unavoidable. 

It  will  readily  appear  that,  by  reason  of  these  delays  on  both 
roads,  the  scheduled  connection  of  westbound  trains  at  West- 
chester avenue  (the  schedule  interval  between  such  trains  being 
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three  minutes)   cannot  be  zegularly  maintained;  and  all  west- 
bound  passengers  on  trains  of  the  Ifew  York,  New  Haven  and 
Hartford  Eailroad  Company  desirous  of  going  to  Hunt's  Point, 
Casanova  or  Port  Morris  are  very  seriously  inconvenienced  and 
delayed.     This  is  true  particularly  of  persons  who  are  coming 
into  the  city  in  the  morning,  and  are  required  to  be  at  their 
schools  or  places  of  business  at  a  stated  time.     And  an  investigor 
turn  showed  that  on  many  occasions  during  November  and  De- 
cember,  1912,  passengers  were  delayed  at   Westchester  avenue 
during  the  morning  rush  hours  from  ten  to  thirty-three  minutes. 
The  force  of  the  contention  that  westbound  passengers  on  the 
New  York,  New  Haven  and  Hartford  trains  destined  for  Hunt's 
Point,  Casanova  or  Port  Morris  ought  not  to  be  put  to  the  annoy- 
ance and  inconvenience  of  disembarking  at  Westchester  avenue 
and  there  waiting  for  trains  of  the  New  York,  Westchester  and 
Boston  Railway  Company,  was  recognized  by  the  New  York, 
New  Haven  and  Hartford  Kailroad  Company  itself,  for  shortly 
after  the  hearing  in  Case  No.  1602  was  instituted,  it  issued  an 
order  to  its  train  dispatcher,  effective  December  23,   1912,  to 
make  arrangements  so  that  if  westbound  trains  303,  305,  261  and 
309  were  so  late  as  to  be  obliged  to  follow  the  trains  of  the  New 
York,  Westchester  and  Boston  Railway  Company  from  West- 
chester avenue  down  to  the  Harlem  river  those  trains  (303,  305, 
261  and  309)  should  make  all  stops  between  Westchester  avenue 
and  Harlem  river,  and  trainmen  should  announce  on  the  trains 
that  the  trains  would  make  those  stops  so  that  passengers  for 
those  intermediate  stations  would  not  get  off  at  Westchester  ave^ 
nue.     All  these  trains  were  westbound  trains  during  the  morning; 
rush  hours.     Although  since  that  time  a  new  time  table  has  gone- 
into  effect  (March  2,  1913),  I  understand  that  the  order  above- 
mentioned  now  applies  to  and  is  enforced  upon  corresponding; 
trains  leaving  New  Rochelle  at  substantially  the  same  time  aa 
did  those  mentioned.     However,  it  should  be  noted  that  there  is 
nothing  on  the  company's  time  table  to  show  that  these  trains 
ever  stop  at  the  intermediate  stations,  and  that,  when  a  passenger 
boards  a  train  at  New  Rochelle  or  elsewhere  east  of  Westchester 
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avenue,  he  has  no  assurance  that  the  train  will  stop  at  the  sta- 
tions in  question. 

The  Company's  Reasons  foe  the  Change 

Shortly  before  August  3,  1912,  Mr.  Arthur  B.  Smith,  general 
passenger  agent  of  the  New  York,  New  Haven  and  Hartford 
Railroad  Company,  called  at  the  transportation  department  of 
the  commission  and  stated  that  he  had  decided,  on  and  after 
August  3,  1912,  to  discontinue  the  stopping  of  trains  at  Hunt's 
Point,  Casanova  and  Port  Morris.  He  advanced  two  reasons  for 
the  change:  (1)  That,  as  the  New  York,  New  Haven  and  Hart- 
ford trains  were  operated  by  steam,  and  the  New  York,  West- 
chester and  Boston  trains  were  operated  by  electricity,  and  as 
electric  trains  could  accelerate  so  much  more  quickly  than  steam 
trains,  he  thought  it  would  be  an  advantage  to  have  the  New 
York,  New  Haven  and  Hartford  trains  omit  their  stops  and  get 
out  of  the  way  of  the  electric  trains  of  the  other  company ;  and 
(2)  that  the  omission  of  the  stops  would  enable  the  New  York, 
New  Haven  and  Hartford  Railroad  Company  to  cut  down  its  run- 
ning time  between  New  Rochelle  and  the  Harlem  river,  thereby 
accommodating  that  part  of  the  passengers  who  desired  to  go 
clear  through. 

The  change  was  put  into  effect  as  stated,  and  for  a  time  the 
New  York,  New  Haven  and  Hartford  trains  continued  to  be 
operated  by  steam  power;  but  more  recently  the  motive  power 
has  been  changed  from  steam  to  electricity,  so  that  the  first  rea- 
son given  by  Mr.  Smith  is  no  longer  a  valid  one  so  far  as  con- 
cerns the  possible  interference  of  New  York,  New  Haven  and 
Hartford  trains  with  local  New  York,  Westchester  and  Boston 
trains,  for  it  is  manifest  that,  as  both  trains  are  operated  by  elec- 
tricity, the  one  would  accelerate  as  fast  as  the  other,  and,  if  they 
made  the  same  stops,  one  would  have  no  diflSculty  in  getting  out 
of  the  way  of  the  other. 

This  disposes  of  the  first  reason  assigned  by  Mr.  Smith  for 
discontinuing  the  stopping  of  trains  at  the  stations  in  question. 

The  second  reason  assigned  for  the  change  was  that  the  run- 
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ning  time  between  New  Rochelie  and  the  Harlem  river  could  be 
shortened.  The  time  table  put  in  force  on  August  3,  1912,  shows 
a  reduction  of  running  time  of  three  minutes  eastbound  and  five 
minutes  westboimd.  As  before  stated,  at  that  time  the  line  was 
operated  by  steam,  and  it  was  then  claimed,  and  is  still  claimed, 
by  the  company  that  the  reduction  of  the  running  time  was  due 
solely  to  the  omission  of  the  stops  in  question.  Although  the 
motive  power  has  been  changed  to  electricity ,  and  although 
electric  trains  accelerate  much  more  rapidly  than  steam,  trains 
and  are  capable  of  making  much  better  time  than  the  steam 
trains,  the  running  time  shown  on  the  present  time  table  is  the 
same  as  that  in  force  under  steam  operation.  The  evidence  shows 
4hat  the  run  from  terminus  to  terminus  could  be  made  in  at  least 
four  minutes  less  time  than  that  provided  for  in  the  present  time 
table.  There  is  abundant  evidence  to  the  effect  that  conductors 
are  obliged  to  "  kill  time  "  at  stations  and  between  stations  on  the 
line  in  order  not  to  pull  out  of  stations  ahead  of  time;  that  the 
station  stops  of  the  same  train  on  different  days  and  of  different 
trains  on  the  same  day  vary  greatly  in  length  without  apparent 
cause;  and  that  the  running  time  between  stations  made  by  the 
same  train  on  different  days  and  by  different  trains  on  the  same 
day  varies  greatly,  again  without  apparent  cause.  A  passenger 
testified  that  he  had  observed  a  conductor  standing  at  a  station, 
watch  in  hand,  and  holding  the  train  there  without  apparent 
cause,  and  that  on  inquiry  he  was  informed  by  the  conductor 
that  he  was  '^  waiting  for  his  time."  Inspections  show,  however, 
that  conductors  do  not  always  wait,  arid  that  trains  sometimes 
leave  their  stations  ahead  of  time  and  arrive  at  destination  ahead 
of  time.  Inspections  show,  also,  that  trains  sometimes  leave  one 
terminus  of  the  road  behind  time  and  arrive  at  the  other 
terminus  ahead  of  time.  It  is  apparent,  therefore,  that  under 
electric  operation  much  better  time  could  be  made  on  the  line, 
and  that  if  the  scheduled  time  between  termini  is  to  remain  as  it 
is,  the  company  could  make  the  stops  at  Hunt's  Point,  Casanova 
and  Port  Morris  without  increasing  such  scheduled  time.     In- 
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deed,  it  would  appear  that,  even  if  the  stops  were  made,  there 
would  still  be  time  to  spare. 

This  disposes  of  the  second  reason  assigned  by  Mr.  Smith  iix 
omitting  the  stops  in  question. 

These  reasons  having  been  disposed  of,  the  company  sought  to 
make  it  appear  that,  if  its  trains  should  resume  the  stops  in 
question,  they  would  on  their  westbound  trips  get  in  the  way  of 
the  New  York,  Westchester  and  Boston  express  trains. 

It  appears  that  the  New  York,  Westchester  and  Boston  Rail- 
way Company  operates  an  express  service  over  the  same  tracks 
over  which  the  local  service  is  operated ;  and  it  was  stated  that,  if 
the  New  York,  New  Haven  and  Hartford  trains  were  to  make 
the  stops  now  omitted,  those  trains  would  get  in  the  way  of  the 
New  York,  Westchester  and  Boston  express  trains.  The  absurd- 
ity of  this  contention  so  far  as  westbound  trains  are  concerned  is 
shown  by  the  fact  that  (with  two  or  three  exceptions  not  m- 
volved  in  the  determination  of  this  matter)  the  New  Yoric,  New 
Haven  and  Hartford  trains  are  scheduled  to  precede  the  local 
New  York,  Westchester  and  Boston  trains,  and  that  the  New 
York,  Westchester  and  Boston  express  trains  are  scheduled  to 
follow  several  minutes  behind  the  New  York,  Westchester  and 
Boston  local  trains;  so  that  there  could  be  no  possibility  of  in- 
terference between  the  New  York,  New  Haven  and  Hartford 
trains  and  the  New  York,  Westchester  and  Boston  express  trains. 
Moreover,  it  appears  that  the  New  York,  New  Haven  and  Hart- 
ford Railroad  Company  actually  stops  certain  of  its  trains  at  the 
stations  in  question  when  they  are  too  late  to  make  connections 
with  the  local  New  York,  Westchester  and  Boston  trains 
scheduled  to  follow  them,  and  no  claim  is  made  that  such  stop- 
ping causes  any  interference  with  New  York,  Westchester  and 
Boston  express  trains.  If  the  trains  can  be  stopped  when  run- 
ning off  their  schedule  time  without  interfering  with  the  New 
York,  Westchester  and  Boston  express  trains,  they  surely  can  be 
stopped  when  running  on  schedule  time  without  causing  any  in- 
terference with  such  express  trains,  for  they  are  scheduled  to 
precede  the  expresses  by  several  minutes,  and  the  run  from  West- 
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Chester  avenue  to  the  Harlem  river  is  very  short,  and  the  stop  at 
any  one  of  the  stations  mentioned,  judging  from  observations 
made  at  other  stations,  probably  would  not  exceed  fifteen  seconds. 
Eastbound  during  the  afternoon  rush  hours,  imder  the  present 
schedule,  in  some  cases  the  New  York,  New  Haven  and  Hartford 
trains  axe  scheduled  to  precede  the  New  York,  Westchester  and 
Boston  express  trains  by  five  and  six  minutes.  If  these  New 
York,  New  Haven  and  Hartford  trains  were  required  to  make  all 
stops  between  the  Harlem  river  and  Westchester  avenue,  their 
running  time  between  those  points  would  be  lengthened  by  only 
about  three  minutes,  that  being  the  difference  in  running  time 
betvjeen  locals  and  expresses  between  the  points  mentioned,  as 
shown  on  the  present  time  table.  It  is  manifest,  therefore,  that 
the  New  York,  New  Haven  and  Hartford  trains  could  easily 
make  all  stops  between  the  Harlem  river  and  Westchester  avenue 
without  interfering  at  all  with  the  New  York,  Westchester  and 
Boston  express  trains. 

In  the  foregoing  discussion  with  reference  to  the  possibility  of 
interference  between  the  trains  of  the  two  companies,  I  have  con- 
sidered the  matter  as  if  the  present  schedules  were  hard  and  fast 
ones  and  not  subject  to  change,  and  I  have  found  that  there  would 
probably  be  no  interference.  However,  sight  should  not  be  lost 
of  the  fact  that  these  companies  are  under  contract  to  agree  upon 
schedules  from  time  to  time  as  the  public  convenience  may  de- 
mand, that  the  contract  contains  a  provision  under  which  revised 
schedules  may  be  compelled  in  case  either  party  refuses  to  con- 
sent to  a  change;  that,  as  all  the  stock  of  one  company  is  owned 
by  the  other  company,  there  could  be  no  possibility  of  a  failure 
to  agree;  and  that,  therefore,  if  there  should  be  any  interference 
between  the  trains  of  the  two  companies,  revised  schedules  could 
be  arranged  and  put  in  force,  under  which  such  interference 
would  be  obviated.  Since  operation  in  common  b^an  (August 
3,  1912),  there  have  been  several  revisions  of  the  companies' 
schedules.  Indeed,  one  of  them  was  agreed  upon  and  put  in 
force  during  the  pendency  of  this  proceeding  (March  2,  1913). 
There  is  no  reason  why  there  should  not  be  another  revision  if 
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such  revision  should  be  necessary.     However,  as  above  pointed 
out^  I  am  of  the  opinion  that  a  revision  would  not  be  necessary. 

Protests  of  City  Islaih)  People 

On  the  last  hearing  a  few  people  from  City  Island  came  down 
and  protested  against  the  stopping  of  any  trains  at  Hunt's  Point, 
Casanova  or  Port  Morris.  The  point  made  by  most  of  them  was 
that  they  were  interested  in  the  through  service,  and  did  not  want 
the  trains  to  Eftop  at  Hunt's  Point,  Casanova  or  Port  Morris. 
These  protests  bore  all  the  ear-marks  of  having  been  "  acceler- 
ated "  by  the  railroad  company,  for,  although  notices  of  the  first 
hearing  had  been  posted  at  every  station  on  the  line,  including 
City  Island  station,  none  of  these  people  paid  any  attention  to 
the  matter  until  the  last  day,  one  of  them  testified  that,  though 
his  destination  each  morning  was  Casanova,  and  he  was  obliged 
to  change  cars  at  Westchester  avenue  in  order  to  reach  his  btation, 
nevertheless  he  was  in  favor  of  the  maintenance  of  the  present 
arrangement  under  which  he  is  obliged  to  change  cars.  When  told 
that  he  was  a  "  rare  specimen "  and  pressed  for  a  reason  for 
taking  so  much  pains  to  promote  his  own  inconvenience  and  dis- 
comfort, he  said  that  he  got  into  the  hearing  "  by  mistake." 

It  was  apparent  that  these  City  Island  people  had  been  mis- 
informed as  to  the  purpose  of  the  hearing.  Apparently  they  had 
got  the  impression  that  the  proposition  was  to  stop  all  trains  at  the 
points  in  question  including  all  express  trains.  In  point  of  fact 
the  convenience  of  these  City  Island  people  is  not  seriously  in- 
volved, for  under  the  old  arrangement  prior  to  August  3,  1912, 
when  many  New  York,  New  Haven  and  Hartford  trains  stopped 
at  the  stations  in  question,  these  City  Island  people  were  served 
by  several  express  trains  in  each  direction,  all  of  which  omitted 
these  stops  and  some  of  which  omitted  other  stops  in  addition. 
Trains  corresponding  to  those  express  trains  are  now  running, 
and  these  are  the  trains  the  City  Island  people  use,  so  that  the 
stopping  of  a  few  trains,  principally  locals,  at  the  stations  in 
question  will  not  cause  them  any  great  inconvenience. 
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Teains  That  Should  be  Required  to  Make  Stops 

The  transportation  department  of  the  commission  has  picked 
out  on  the  present  time  table  four  trains  westbound  in  the  morn- 
ing and  four  trains  eastbound  in  the  afternoon  which,  if  required 
to  stop  at  Hunt's  Point,  Casanova  and  Port  Morris,  probably 
would  accommodate  the  majority  of  the  passengers  desiring  to 
use  those  stations.  The  four  trains  selected  for  the  morning  rush 
hours  correspond  very  closely  to  those  designated  by  the  company 
from  the  previous  time  table  as  trains  required  to  stop  at  those 
stations  when  they  happened  to  be  too  late  to  make  connection 
with  the  New  York,  Westchester  and  Boston  trains  scheduled  to 
follow  them.  The  four  trains  selected  by  the  transportation  de- 
partment for  the  morning  rush  hours  are  as  follows : 

Train  No.  303  leaving  New  Rochelle  at  7 :00  a.  m. 
Train  No.  295  leaving  New  Eochelle  at  7 :27  a.  m. 
Train  No.  309  leaving  New  Eochelle  at  8 :00  a.  m. 
Train  No.  311  leaving  New  Rochelle  at  9 :00  a.  m. 
The  four  trains  selected  for  the  afternoon  rush  hours  are  as 
follows : 

Train  No.  320  leaving  Harlem  river  at  4 :03  p.  m. 
Train  No.  322  leaving  Harlem  river  at  4:58  p.  m. 
Train  No.  326  leaving  Harlem  river  at  5 :23  p.  m. 
Train  No.  328  leaving  Harlem  river  at  6 :03  p.  m. 

Of  the  above  trams  all  are  locals  with  the  exception  of  train 
No.  295  leaving  New  Rochelle  at  7.27  A,  M.,  which  is  an  express 
train. 

During  the  remainder  of  the  day  the  traffic  to  and  from  those 
stations  is  not  so  heavy  and  the  necessity  for  stopping  trains  there 
does  not  seem  to  be  so  great. 

Shelters  at  Westchester  Avenue 

The  New  York,  New  Haven  and  Hartford  Railroad  Company 
virtually  admitted  that  shelters  should  be  provided  on  the  plat- 
forms of  the  Westchester  avenue  station  for  the  protection  of 
passengers  who  are  compelled  to  wait  there  between  trains,  for  it 
prepared  and  placed  in  evidence  plans  for  shelters  at  that  station 
for  the  accommodation  of  waiting  passengers,  and  there  was  some 
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testimony  to  the  effect  that  an  appropriation  for  that  purpose  had 
been  approved  and  would  be  available  shortly. 

I  am  of  the  opinion  that  the  New  York,  New  Haven  and  Hart- 
ford Eailroad  Company  should  be  required  to  stop  at  Hunt's 
Point,  Casanova  and  Port  Morris  all  the  trains  above  named,  and 
to  show  said  trains  on  its  regular  schedule  and  time  table  as 
stopping  at  those  stations;  and,  if  the  numbers  of  trains  or  the 
scheduled  leaving  time  of  trains  should  be  changed  by  later 
schedules  or  time  tables,  then  to  stop  at  those  stations  trains 
corresponding  as  nearly  as  may  be  in  character  and  leaving  time 
to  those  above  mentioned;  also  that  said  company  should  prepare 
and  publish  a  new  time  table  showing  such  trains  as  stopping  at 
Hunt's  Point,  Casanova  and  Port  Morris ;  also  that  said  company 
should  file  with  the  commission  such  modifications  of  its  tariff 
schedules  as  may  be  necessary  under  the  law  in  view  of  the  opera-* 
tion  by  both  companies  over  that  part  of  the  line  operated  in 
common ;  also  that  said  company  should  be  required  to  construct, 
erect  and  provide  for  use  on  the  platforms  of  the  Westchestec 
avenue  station  suitable  shelters  for  the  protection  of  such  pasr 
sengers  as  are  compelled  to  wait  between  trains  at  that  station, 
I  am  of  the  opinion  that  if  these  things  are  done  the  general 
arrangement  between  the  companies  should  be  approved,  reserv- 
ing, of  course,  to  the  commission  the  right  to  make  further  orders 
directing  such  additional  changes  as  may  be  necessary  from  time 
to  time. 


In  the  Matter  of  the  Complaint  of  Mabk  T.  O'Reilly  v.  The 
Westchester  Electric  Eailroad  Company,  Defendant. 

Case  No.  1641. 

(Public  Service  Commission,  First  District,  April,  1913.) 

Street  railroad  corporations  —  obligations  as  to  rates  and  service  —  acts  of 
one  corporation  as  performance  of  the  obligations  of  another. 

Rates,  faxes  and  charges  —  street  railroad  corpora tiona — fare  proviaiona  of 
franchise  contracts  —  ten-cent  fare  found  not  a  violation. 

The  W.  E.  R.  E.  Co.  had  a  franchise  from  the  city  of  Mt.  Vernon  which 
authorized  and  required  it  to  operate  a  street  surface  railroad  from 
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the  yiUage  of  Larchmont  to  the  One  Hundred  and  Seventy-seyenth  street 
subway  station,  within  the  city  of  New  York,  for  a  ten-cent  fare,  and  a 
street  surface  railroad  from  a  certain  railroad  station  in  the  city  of 
Mt.  Vernon  to  the  One  Hundred  and  Seventy-seventh  street  subway  sta- 
tion for  a  five-cent  fare,  each  line  to  give  and  accept  no  transfers  to  lines 
of  the  U.  Ry.  Co.  within  the  city  of  New  York.  As  the  W.  E.  R.  R.  Co. 
owned  tracks  only  as  far  south  as  Two  Hundred  and  Thirty-third  street, 
in  the  city  of  New  York,  the  franchise  required  the  W.  E.  R.  R.  Co.  to 
make  an  agreement  with  the  U.  Ry.  Co.  for  trackage  rights  over  the  lines 
of  the  latter  to  One  Hundred  and  Seventy-seventh  street.  The  W.  E. 
R.  R.  Co.  made  an  agreement  with  the  U.  Ry.  Co.  whereby  the  U.  Ry.  Co. 
itself  operated  cars  from  the  said  railroad  station  in  Mt.  Vernon  to  the 
One  Hundred  and  Seventy-seventh  street  subway  station  for  a  five-cent 
fare  and  gave  to  passengers  thereon  free  transfer  privileges  over  and 
from  its  lines  within  the  city  of  New  York.  The  W.  E.  R.  R.  Co.  did  not 
thereafter  itself  operate  cars  between  the  two  points  named,  but  did 
operate,  for  a  ten-cent  fare,  without  transfer  privileges,  its  line  from 
Larchmont  to  One  Hundred  and  Seventy-seventh  street,  which,  southward 
from  a  point  in  the  city  of  Mt.  Vernon,  ran  over  exactly  the  same  tracks 
as  the  line  from  the  railroad  station  in  Mt.  Vernon  to  One  Hundred  and 
Seventy-seventh  street,  the  second-fare  point  on  the  line  from  Larchmont 
being  at  Two  Hundred  and  Thirty-third  street.  The  complainant  boarded, 
at  a  point  in  Mt.  Vernon,  a  car  operated  from  Larchmont  by  the  W.  £.  R. 
R.  Co.,  and  was  charged  a  ten-cent  fare  to  One  Hundred  and  Seventy- 
seventh  street,  without  transfer  privileges.  Against  this  he  complained, 
on  the  ground  that  by  its  franchise  the  W.  E.  R.  R.  Co.  was  required 
itself  to  operate  cars  to  One  Hundred  and  Seventy-Seventh  street  from 
Mt.  Vernon  for  a  five-cent  fare.  It  appeared:  (1)  That  the  agreement 
between  the  U.  Ry.  Co.  and  the  W.  E.  R.  R.  Co.  did  not  clearly  require 
the  W.  E.  R.  R.  Co.  itself  to  operate  cars  from  the  railroad  station  in 
Mt.  Vernon  to  One  Hundred  and  Seventy-seventh  street;  (2)  that  the 
city  of  Mt.  Vernon  had  made  no  claim  that  the  franchise  obligations  of 
the  W.  E.  R.  R.  Co.  were  not  satisfactorily  fulfilled  by  the  service  afforded 
under  the  latter's  contract  with  the  U.  Ry.  Co.;  (3)  that  at  the  point 
where  the  complainant  boarded  the  car  on  which  he  was  charged  ten  cents, 
he  could  have  boarded  a  car  on  which  he  would  have  been  charged  only 
five  cents  for  transportation  to  the  same  point,  with  transfer  privileges; 
and  (4)  that  the  service  rendered  by  the  U.  Ry.  Co.  over  the  route  was 
at  least  as  good  as  that  which  would  be  furnished  by  the  W.  E.  K.  R.  Co. 
if  it  operated  the  line  itself,  and  was  in  fact,  in  the  transfer  privileges 
allowed,  better  than  the  service  which  could  be  afforded  by  the  W.  E.  R.  R. 
Co.  if  it  operated  the  line.  The  complainant  did  not  appear  or  manifest  any 
interest  in  the  prosecution  of  his  complaint.  Held, —  that,  under  the  cir* 
cumstanees  appearing,  the  complaint  should  be  dismissed. 

Under  the  facts  presented  to  the  commission  in  this  case,  it  cannot  be 
said  that  the  action  of  the  W.  E.  R.  R.  Co.  in  charging  the  complainant 
a  ten-eent  fare  for  transportation  from  a  point  in  the  city  of  Mt.  Vernon 
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to  the  One  Hundred  and  Seyenty-seventh  street  subway  station  in  the 
city  of  New  York,  upon  a  car  operated  by  the  defendant  from  the  village 
of  Larchmont  to  One  Hundred  and  Seventy-seventh  street,  without  transfer 
privileges  at  the  latter  terminus,  is  a  violation  of  any  franchise  obligation 
of  the  defendant  under  the  franchise  granted  by  the  city  of  Mt  Vernon. 

The  complaint  of  Mark  T.  O'Reilly  related  to  the  franchise 
and,  contractual  obligations  of  the  Westchester  Electric  Eailroad 
Company,  in  respect  to  the  fare  charged  for  the  transportation  of 
passengers  by  street  surface  railroad  from  the  city  of  Mt.  Vernon 
in  the  county  of  Westchester,  to  points  within  the  city  of  New 
York,  especially  to  the  subway  station  of  the  Interborough  Rapid 
Transit  Company  at  One  Hundred  and  Seventy-seventh  street, 
commonly  referred  to  as  West  Farms,  in  the  borough  of  The 
Bronx.  The  question  of  the  reasonableness  of  the  fare  charged, 
aside  from  the  franchise  provisions,  was  not  urged  or  considered. 

Mr.  O'Reilly  addressed  his  complaint  to  the  governor  of  the 
state  of  New  York,  but  it  was  forwarded  to  the  public  service 
conmaission  for  the  second  district,  within  whose  territorial  juris- 
diction the  city  of  Mt.  Vernon,  the  complainant's  residence,  is 
located.  Inasmuch  as  the  commission  for  the  first  district  has 
jurisdiction  over  rates  and  service  on  street  railroads  extending 
from  a  point  within  the  second  district  to  a  point  within  the  first 
district,  or  vice  versa,  so  far  as  concerns  transportation  from  a 
point  within  one  district  to  a  point  within  the  other,  the  com- 
plaint was,  by  the  commission  for  the  second  district,  transmitted 
for  the  action  of  the  commission  for  the  first  district. 

Mr.  O'Reilly  was  notified  that  a  hearing  was  to  be  held  upon 
his  complaint,  but  he  did  not  appear  at  the  hearing,  or  offer  any 
statement  in  behalf  of  his  complaint. 

The  franchise  obligations  of  the  defendant  carrier,  under  its 
franchise  from  the  city  of  Mt.  Vernon,  required  it  to  operate  and 
maintain  three  routes  or  lines  southward  from  the  city  of  Mt* 
Vernon  to  the  city  of  New  York: 

1.  A  line  from  the  village  of  Larchmont,  in  Westchester  county,  through 
the  city  of  Mt,  Vernon,  to  Two  Hundred  and  Thirty-third  street,  New 
York  city,  over  its  own  tracks,  and  from  Two  Hundred  and  Thirty-third 
street  to  the  One  Hundred  and  Seventy-seventh  street  subway  station  over 
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the  tracks  of  the  Union  Railway  Company  of  New  York  city,  for  a  ten-cent 
fare  for  the  entire  distance,  the  point  of  "  second-fare  **  collection  being 
Two  Hundred  and  Thirty-third  street,  and  no  transfers  being  given  or  ac- 
cepted at  any  point  except  from  the  Sixth  street  line  in  Mt.  Vernon. 

2.  A  line  from  the  station  of  the  New  York,  New  Haven  and  Hartford  Rail- 
road Company  in  the  city  of  Mt.  Vernon,  over  the  tracks  of  the  Westchester 
Electric  Railroad  Company  to  Two  Hundred  and  Thirty-third  street,  in  the 
city  of  New  York,  and  thence  over  the  tracks  of  the  Union  Railway  Company 
of  New  York  city  to  the  One  Hundred  and  Seventy-seventh  street  subway 
station  for  a  five-cent  fare,  no  transfers  to  be  given  or  received  on  the  line. 

3.  A  line  from  the  station  of  the  New  York,  New  Haven  and  Hartford  Rail- 
road Company  in  the  city  of  Mt.  Vernon  to  Bedford  Park,  in  the  city  of  New 
York,  for  a  five-cent  fare. 

The  second  of  the  three  lines  above  indicated,  the  defendant 
carrier  ceased  to  operate  itself,  but  entered  into  an  arrangement 
with  the  Union  Railway  Company  of  New  York  city,  approved 
by  the  commissions  for  each  the  first  and  second  districts, 
whereby  the  line  was  operated  by  the  Union  Railway  Company 
for  a  five-cent  fare,  with  transfers  to  and  from  the  latter's  lines 
in  the  city  of  New  York.  Although  the  Westchester  Electric 
Railroad  Company  did  not  thereafter  operate  cars  between  the 
Mt.  Vernon  station  at  One  Hundred  and  Seventy-seventh  street, 
it  did  continue  to  operate  cars  from  Larchmont  to  the  same 
terminus,  the  trip  from  a  point  in  the  city  of  Mt.  Vernon,  other 
than  the  railroad  station,  southward  to  the  terminus,  being  over 
the  same  tracks  as  those  traversed  by  the  cars  of  the  Union  Rail- 
way Company;  but  a  passenger  boarding  any  southbound  car  of 
the  Westchester  Electric  Railroad  Company  at  any  point  in  the 
city  of  Mt.  Vernon  was  charged  ten  cents  for  transportation  to 
One  Hundred  and  Seventy-seventh  street,  the  second  fare  being 
collected  at  Two  Hundred  and  Thirty-third  street,  and  he  could 
obtain  no  transfers.  On  cars  operated  by  the  Union  Railway 
Company  over  the  same  route  under  its  contract  with  the  West- 
chester company,  only  five  cents  was  charged  for  transportation 
from  a  point  in  Mt.  Vernon  to  the  One  Hundred  and  Seventy- 
seventh  street  subway  station,  and  at  the  latter  point  transfers 
were  given  to  lines  within  the  city  of  New  York. 

This  situation  was  complained  of  as  violating  the  franchise 
obligations  of  the  defendant  carrier  to  the  city  of  Mt.  Vernon,  it 


160  State  Depabtment  Reports. 


Public  Service  Gommission,  First  District. 


being  contended  that  the  defendant  was  obligated  itself  to  operate 
a  line  from  the  railroad  station  in  Mt.  Vernon  to  ^he  subway  sta- 
tion at  One  Hundred  and  Seventy-seventh  street  and  that,  irre- 
spective of  whait  the  lawful  fare  from  Larchmont  might  be,  the 
defendant  had  no  right  to  charge  ten  cents  for  transportation 
from  any  point  in  Mt.  Vernon  to  One  Hundred  and  Seventy- 
seventh  street  in  The  Bronx. 

The  order  entered  on  April  4,  1913,  in  pursuance  of  the 
opinion  on  that  date  adopted,  dismissing  the  complant,  was,  in 
fuU,  as  follows: 

A  hearing  having  been  had  by  and  before  the  commission  in  the  above- 
entitled  matter  on  the  21st  day  of  March,  1913,  Commissioner  Eustis  presid- 
ing, H.  M.  Chamberlain,  assistant  counsel,  attending  for  the  commission  and 
J.  Addison  Young,  attorney,  appearing  for  the  Westchester  Electric  Railroad 
Company,  and  said  Mark  T.  O'Reilly,  complainant,  not  appearing  either  in 
person  or  by  attorney;  and  said  hearing  having  involved  the  question  whether 
said  Westcliester  Electric  Railroad  Company  was  complying  with  the  require- 
ments of  its  franchise  in  charging  a  fare  of  ten  cents  for  transportation  from 
the  city  of  Mount  Vernon  to  the  subway  station  at  West  Farms  in  the 
borough  of  The  Bronx,  city  of  New  York,  on  its  line  known  as  the  Larch- 
mont subway  line,  without  exchanging  transfers  with  lines  of  other  companies 
in  the  borough  of  The  Bronx;  and  said  hearing  having  involved  the  further 
question  whether  said  Westchester  Electric  Railroad  Company  was  complying 
with  the  requirements  of  its  franchise  in  not  operating  a  line  from  the  New 
Y'ork,  New  Haven  and  Hartford  Railroad  station  in  the  city  of  Mount  Vernon 
to  said  subway  station  at  West  Farms  in  the  borough  of  The  Bronx,  city  of 
New  York;  and  it  having  been  made  to  appear  by  the  proceedings  on  said 
hearing  that  the  operation  of  eaid  Larchmont  subway  line  is  expressly 
authoried  by  said  company's  present  franchise  from  the  city  of  Mount  Vernon, 
and  that  the  exaction  of  said  charge  of  ten  cents  on  said  line  for  transpor- 
tation thereon  from  Mount  Vernon  to  said  subway  station,  without  exchanging 
transfers  with  lines  of  other  companies  in  the  borough  of  The  Bronx,  is  also 
expressly  authorized  by  said  franchise;  and  it  having  been  made  to  appear, 
also,  that,  although  said  Westchester  Electric  Railroad  Company  does  not 
itself  operate  a  line  from  the  New  York,  New  Haven  and  Hartford  Railroad 
station  in  the  city  of  Mount  Vernon  to  said  subway  station  at  West  Farms  in 
the  borough  of  The  Bronx,  city  of  New  York,  as  required  by  its  franchise,  it 
has  entered  into  an  agreement  with  the  Union  Railway  Company  which 
operates  lines  in  the  borough  of  The  Bronx  connecting  with  the  lines  of  the 
Westchester  Electric  Railroad  Company  under  which  agreement  the  Union 
Railway  Company  operates  the  line  in  question  between  said  railroad  station 
and  said  subway  station;  and  it  having  been  made  to  appear  also  that, 
although  if  the  Westchester  Electric  Railroad  Company  itself  operated  the 
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line  that  company  would  not  be  obliged,  under  its  franchise,  to  exchange 
transfers  with  the  lines  of  other  companies  in  the  borough  of  The  Bronx^ 
nevertheless  the  Union  Railway  Company,  which  operates  the  line,  does 
exchange  transfers  between  that  line  and  its  other  lines  in  the  borough  of 
The  Bronx,  and  also  between  that  line  and  the  lines  of  the  New  York  City 
Interborough  Railway  Company  in  that  borough,  so  that  a  passenger  boarding 
ji,  car  on  that  line  can  go  from  Mount  Vernon  to  West  Farms  and  from 
West  Farms  to  various  other  points  in  the  city  of  New  York  reached  by  the 
lines  of  the  Union  Railway  and  the  New  York  City  Interborough  Railway 
Company,  all  for  a  single  fare  of  five  cents,  and  that  the  complainant  himself, 
by  boarding  a  car  on  that  line,  can  make  the  trip  he  desires  to  make,  namely, 
irom  Mount  Vernon  to  One  Hundred  and  Eighty-first  street  and  Broadway  in 
the  city  of  New  York,  for  a  single  fare  of  five  cents;  and  it  having  been  made 
to  appear  that  no  complaint  has  been  made  by  the  city  of  Mount  Vernon  that 
the  Westchester  Electric  Railroad  Company  is  not  complying  with  the 
requirements  of  its  franchise ;  and  the  complainant  himself,  though  duly  served 
with  a  copy  of  the  company's  answer  herein,  setting  forth  substantially  the 
foregoing  facts,  and  although  duly  served  with  notice  of  the  time  and  place 
of  the  hearing  herein,  not  having  appeared  upon  the  hearing  either  in  person 
or  by  attorney;  and  the  commission  being  of  the  opinion  that  the  complaint 
18  without  merit  and  should  be  dismissed. 

Now,  therefore,  it  is 

Ordered,  that  the  complaint  herein  be  and  the  same  hereby  is  dismissed. 

The  further  facts  as  to   the   matter    appear   in    the    opinion 
adopted. 

Harry  M.  Chamberlain,  for  the  Conunission. 

J.  Addison  Young,  for  the  Westchester  Electric  Railroad  Com- 
pany. 

EusTis,  Conmiissioner. —  Under  date  of  January  2-2,  1913, 
Mr.  Mark  T.  O'Reilly  of  No.  601  West  One  Hundred  and 
Seventy-eighth  street,  New  York  city,  addressed  a  letter  to 
Governor  Sulzer  with  reference  to  the  charges  made  by  the  West- 
chester Electric  Railroad  Company  on  its  line  between  the  city  of 
Mount  Vernon  and  the  subway  station  at  East  One  Hundred  and 
Seventy-seventh  street,  in  the  borough  of  The  Bronx,  city  of 
New  York,  in  that  part  of  the  borough  of  The  Bronx  known  as 
West  Farms.  The  letter,  though  addressed  to  Governor  Sulzer, 
was  transmitted  to  the  public  service  commission  for  the  second 
-district,  apparently  by  Mr.  O'Reilly  himself,  and  was  forwarded 
Vol.  Ill  — 11 
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to  this  commission  by  Commissioner  Decker  of  the  public  service 
commission  for  the  second  district. 

Mr.  O'Eeilly  complains  that  if  he  boards  a  car  of  the  West- 
chester Electric  Railroad  Company  in  the  city  of  Mount  Vernon, 
he  is  obliged  to  pay  ten  cents  for  transportation  thereon  to  the 
subway  station  at  West  Farms;  that,  moreover,  the  Westchester 
Electric  Railroad  Company  does  not  issue  any  transfers  at  West 
Farms  to  the  lines  of  the  Union  Railway  Company  going  west 
from  that  point,  and  therefore  he  is  obliged  to  pay  five  cents  ad- 
ditional for  a  ride  over  the  lines  of  the  latter  company  from  West 
Farms  to  One  Hundred  and  Eighty-first  street  and  Broadway. 
He  states,  also,  that  the  public  service  commission  for  the  second 
district  made  an  order  permitting  the  Westchester  Electric  Rail- 
road Company  to  charge  ten  cents  for  a  ride  from  Mount  Vernon 
to  West  Farms  without  issuing  transfers  to  other  lines  in  the  city 
of  New  York. 

After  receipt  of  Mr.  O'Reilly's  complaint,  this  commission 
transmitted  the  same  to  the  railroad  company,  together  with  an 
order  requiring  that  company  to  satisfy  or  answer  the  complaint 
within  ten  days.  On  receipt  of  the  company's  answer  the  com- 
mission gave  notice  that  it  would  hold  a  hearing  upon  the  com- 
plaint and  answer  on  the  21st  day  of  March,  1913,  at  2  :30  o'clock 
in  the  afternoon.  Due  notice  of  that  hearing  was  served  upon 
both  Mr.  O'Reilly  and  the  railroad  company. 

The  matter  came  on  for  hearing  pursuant  to  said  notice  on 
March  21,  1913,  at  2:30  o'clock  in  the  afternoon.  The  West- 
chester Electric  Railroad  Company  duly  appeared,  but  Mr. 
O'Reilly,  the  complainant,  did  not  appear,  although,  as  before 
stated,  he  had  due  notice  of  the  hearing.  However,  notwith- 
standing the  non-appearance  of  the  complainant,  the  commission 
proceeded  to  investigate  the  matter  in  ^he  same  manner  as  if  the 
complainant  were  actually  present,  the  facts  in  the  case  being 
presented  by  one  of  the  assistant  counsel  of  this  conmiission. 
The  facts  are  as  follows: 

Prior  to  October  7,  1908,  the  Westchester  Electric  Railroad 
Company  operated  by  through  line  (or  by  transfer  to  the  Union 
Railway  Company's  line)  from  Mount  Vernon  to  One  Hundred 
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and  Twenty-ninth  street  in  the  city  of  New  York  for  a  single 
fare  of  five  cents.  Such  operation  for  one  fare  was  provided  for 
in  the  franchise  of  the  Westchester  Electric  Railroad  Company 
from  the  city  of  Mount  Vernon,  dated  Xovember  6,  1898.  The 
company  operated,  also,  a  line  from  Larchmont  to  the  subway 
station  at  West  Farms  for  a  single  fare  of  five  cents,  and  also  a 
line  from  Mount  Vernon  to  the  elevated  Nation  at  Bedford  park 
for  a  single  fare  of  five  cents.  It  appears,  however,  that  on 
the  line  from  Larchmont  to  W^est  Farms  going  south,  the  Wesrtr 
chester  Electric  Railroad  Company  was  accustomed  to  transfer 
its  passengers  to  the  lines  of  the  Union  Railway  Company.  Ap- 
parently, transportation  for  such  long  distances  at  such  rates  was 
ruinous,  for  on  January  18,  1908,  the  road  went  into  the  hands 
of  a  receiver. 

On  August  27,  1908,  Judge  Lacombe  of  the  United  States  Cir- 
cuit Court,  on  petition  of  Frederick  W.  Whitridge,  receiver  of  the 
Union  Railway  Company,  ordered  the  latter  to  discontinue  trans- 
fers between  the  lines  of  the  Union  Railway  Company  and  the 
lines  of  the  Westchester  Electric  Railroad  Company,  and  pur- 
suant to  that  order,  transfers  were  discontinued  on  October  7, 
1908. 

On  the  next  day,  October  8,  1908,  a  new  tariff  schedule  was 
filed  with  this  commission  which  shows  that  the  Westchester 
Electric  Railroad  Company  then  operated  its  lines  from  Larch- 
mont only  as  far  as  East  Two  Hundred  and  Thirty-third  street 
and  from  Mount  Vernon  only  as  far  as  East  Two  Hundred  and 
Thirty-third  street,  and  charged  a  single  fare  of  five  cents  for 
transportation  to  that  point.  The  tracks  of  the  Westchester 
Electric  Railroad  Company  ended  at  Two  Hundred  and  Thirty- 
third  street,  at  the  south,  and  the  tracks  of  the  L^nion  Railway 
Company  began  at  that  point.  Therefore,  in  order  to  go  from 
Mount  Vernon  to  points  south  of  Two  Hundred  and  Thirty-third 
street,  a  passenger  was  obliged  to  pay  an  additional  fare  at  Two 
Hundred  and  Thirty-third  ertreet. 

The  franchise  of  November  5,  1898,  from  the  city  of  Mount 
Vernon  to  the  Westchester  Electric  Railroad  Company  provided 
in  part  as  follows: 
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Third,  That  on  the  payment  of  a  five-cent  fare  any  person  shall  be  carried 
over  the  lines  of  said  railroad,  and  any  road  controlled  and  operated  by  said 
company,  or  by  which  said  company  is  or  may  be  controlled  or  operated, 
through  and  from  the  city  of  Mount  Vernon  to  One  Hundred  and  Twenty-ninth 
street  in  the  borough  of  Manhattan,  and  to  and  over  any  of  the  lines  of  the 
Union  Railway  Company  of  New  York  city,  at  which  transfer  points  have  al- 
ready been  or  may  hereafter  be  establisrhed  north  of  the  Harlem  river.  Cars  to 
be  run  during  the  commission  hours  from  7  a.  M.  to  10  A.  M.,  and  from  4  P.  M. 
to  7  P.  M.  of  each  week  day,  upon  a  headway  of  five  minutes  each  way,  and 
during  the  remaining  hours  of  the  day  upon  a  headway  not  to  exceed  ten 
minutes  between  One  Hundred  and  Twenty-ninth  street  in  New  York  city  and 
the  city  of  Mount  Vernon,  and  also  between  the  railroad  station  in  the  city 
of  Mount  Vernon  of  the  New  York,  New  Haven  and  Hartford  Railroad  Com- 
pany and  the  Harlem  division  of  the  New  York  Central  Railroad  Company. 

Upon  failure  to  comply  with  these  conditions  this  franchise  shall  be  for- 
feited to  the  city  of  Mount  Vernon. 

After  the  discontinuance  of  transfers  between  the  Westchester 
Electric  Railroad  Company  and  the  Union  Eailway  Company,  to 
which  I  have  referred,  the  city  of  Mount  Vernon  decided  to  take 
advantage  of  that  clause  in  its  franchise  which  provided  that, 
upon  the  failure  of  the  company  to  comply  with  the  conditions  of 
the  franchise  with  respect  to  transportation  from  Mount  Vernon 
to  One  Hundred  and  Twenty-ninth  street  for  a  single  fare,  the 
franchise  should  be  forfeited  to  the  city  of  Mount  Vernon;  for 
the  city  of  Mount  Vernon  commenced  proceedings  to  forfeit  the 
franchise  of  the  Westchester  Electric  Railroad  Company.  To 
prevent  the  forfeiture  of  its  franchise,  the  company  came  to  a 
tentative  agreement  with  the  city  of  Mount  Vernon  imder  which 
it  commenced  to  operate,  on  June  8,  1909,  through  lines  from 
Mount  Vernon  to  the  subway  station  at  West  Farms  and  from 
Mount  Vernon  to  the  elevated  station  at  Bedford  Park,  for  a 
single  fare  of  five  cents.  It  is  not  quite  clear  whether  the  cars 
were  actually  operated  by  the  Westchester  Electric  Railroad  Com- 
pany itself,  or  whether  they  were  operated  by  the  Union  Railway 
Company  imder  an  informal  agreement  with  the  Westchester 
Electric  Railroad  Company;  but  the  fact  is  that  the  transporta- 
tion was  furnished  and  was  furnished  for  a  single  fare  of  five 
cents.  This  tentative  arrangement  between  the  Westchester 
Electric  Railroad  Company  and  the  City  of  Mount  Vernon  was 
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made  permanent  by  a  franchise  which  the  Westchester  Electric 
Kailroad  Company  obtained  from  the  board  of  aldermen  of  the 
city  of  Mount  Vernon  on  September  27,  1909,  which  was  ap- 
proved by  the  mayor  on  November  8,  1909. 

Under  the  last-mentioned  franchise,  the  Westchester  Electric 
Railroad  Company  was  required  to  operate,  among  other  lines, 
these  three: 

( 1 )  A  line  running  from  Larchmont  with  continuous  passage  to  the  subway 
station  at  West  Farms  for  a  fare  of  ten  cents,  the  second  fare  being  payable 
at  Two  Hundred  and  Thirty-third  street. 

(2)  A  line  with  continuous  passage  to  the  subway  station  at  West  Farms 
from  the  New  York,  New  Haven  and  Hartford  Railroad  station  in  the  city  of 
Mount  Vernon,  for  a  fare  of  five  cents. 

(3)  A  line  to  Bedford  Park  from  the  New  York,  New  Haven  and  Hartford 
Railroad  station  in  the  city  of  Mount  Vernon  for  a  fare  of  five  cents. 

No  transfers  were  to  be  given  or  received  on  any  of  these  lines 
in  the  city  of  New  York. 

The  franchise  provided,  also,  that  the  Westchester  Elecftric 
Eailroad  Company  should  enter  into  an  agreement  with  the 
Union  Railway  Company  for  operation  on  the  tracks  of  the 
Union  Railway  Company  south  of  Two  Hundred  and  Thirtj- 
third  street  in  order  to  enable  it  to  carry  out  the  provisions  of 
the  franchise  with  reference  to  the  operation  to  the  elevated  sta- 
tion at  Bedford  Park  and  to  the  subway  station  at  West  Farms. 
As  has  been  stated,  the  tracks  of  the  Westchester  Electric  Rail- 
road Company  ended  at  Two  Hundred  and  Thirty-third  street, 
and  operation  south  of  that  point  could  be  had  only  over  the 
tracks  of  the  Union  Railway  Company.  The  franchise  was  ap- 
proved by  the  public  service  commission  for  the  second  district 
on  March  18,  1910. 

The  terms  of  this  franchise  were  more  favorable  to  the  com- 
pany than  were  the  terms  of  the  former  franchise.  Apparently 
the  city  of  Mount  Vernon  considered  that  the  company  would 
have  to  have  more  favorable  terms  if  it  was  to  keep  out  of  the 
hands  of  a  receiver. 

On  December  6,  1009,  the  Westchester  Electric  Railroad  Com- 
pany entered  into  an  agreement  with  the  Union  Railway  Com- 
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pany  under  which  it  acquired  the  right  to  operate  over  the  tracks 
of  the  Union  Railway  Company  south  of  Two  Hundred  and 
Thirty-third  street.  That  agreement  was  approved  by  the  public 
service  commission  for  the  second  district  on  December  23,  1909, 
and  by  the  public  service  commission  for  the  first  district  on  De- 
cember 27,  1909.  Under  the  right  thus  acquired,  the  West- 
chester Electric  Railroad  Company  obtained  a  complete  route 
from  the  New  York,  New  Haven  and  Hartford  Railroad  station 
in  the  city  of  Mount  Vernon  to  the  subway  station  at  West 
Farms,  and  from  the  New  York,  New  Haven  and  Hartford 
Railroad  station  in  the  city  of  Mount  Vernon  to  the  elevated  rail- 
road station  at  Bedford  Park.  In  return,  the  Westchester  Elec- 
tric Railroad  Company  gave  to  the  Union  Railway  Company  the 
right  to  operate  its  cars  on  the  tracks  of  the  former  company  on 
White  Plains  road  from  Two  Hundred  and  Thirty-third  street 
to  the  New  York,  New  Haven  and  Hartford  Railroad  station  in 
the  city  of  Mount  Vernon, 

In  May,  1910,  the  We^hester  Electric  Railroad  Company 
filed  with  this  commission  a  new  tariff  schedule  which  went  into 
effect  on  June  16,  1910,  which  showed  that  the  company  was 
operating  a  line  from  Mount  Vernon  to  Bedford  Park  for  a 
single  fare  of  five  cents,  and  a  line  from  Larchmont  to  the  sub- 
way station  at  West  Farms  for  a  fare  of  ten  cents;  but  did  not 
show  that  the  company  was  operating  a  line  from  the  New  York, 
New  Haven  and  Hartford  Railroad  station  in  the  city  of  Mount 
Vernon  to  the  subway  station  at  West  Farms  for  a  single  fare  of 
five  cents.  In  October,  1912,  the  company  filed  another  tariff 
schedule  which  went  into  effect  November  14,  1912,  which  also 
fails  to  show  that  the  company  operates  the  line  from  the  New 
York,  New  Haven  and  Hartford  Railroad  station  in  the  city  of 
Mount  Vernon  to  the  subway  station  at  West  Farms  for  a  single 
fare  of  five  cents. 

Although  the  Westchester  Electric  Railroad  Company  does  not 
itself  operate  a  line  of  cars  from  the  New  York,  New  Haven  and 
Hartford  Railroad  station  in  the  city  of  Mount  Vernon  to  the 
subway  station  at  West  Farms,  the  agreement  entered  into  be- 
tween that  company  and  the  Union  Railway  Company  provides 
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for  the  operation  by  the  Union  Railway  Company  of  a  line  of 
cars  between  those  points,  and  the  Union  Railway  Company  is 
actually  operating  such  a  line  and  appears  to  be  affording  ade- 
quate service  to  the  public.  A  passenger  boarding  one  of  the 
cars  of  the  Union  Railway  Company  in  Mount  Vernon  may,  on 
payment  of  a  five-cent  fare,  ride  on  that  car  to  the  subway  station 
at  West  Farms,  and  may  transfer  there  to  other  lines  of  the 
Union  Railway  Company  in  the  city  of  New  York  or  to  the  lines 
of  the  New  York  City  Interborough  Railway  Company  in  the 
city  of  New  York,  without  the  payment  of  an  additional  fare. 
The  result  is  that  the  service  thus  afforded  is  even  better  than 
that  required  of  the  Westchester  Electric  Railroad  Company  by 
the  franchise  of  the  city  of  Mount  Vernon,  for  the  franchise  of 
the  city  of  Mount  Vernon  provided  for  the  operation  by  the 
Westchester  Electric  Railroad  Company  of  a  line  from  the  New 
York,  New  Haven  and  Hartford  Railroad  station  in  the  city  of 
Mount  Vernon  to  the  subway  station  at  Wesrt;  Farms  for  a  single 
fare  of  five  cents,  without  the  privilege  of  any  transfers  to  or 
from  that  line  within  the  city  of  New  York, 

The  Westchester  Electric  Railroad  Company  claims  that  it  is 
satisfying  the  requirements  of  the  franchise  with  reference  to  the 
operation  of  the  line  in  question  through  the  agreement  made 
with  the  Union  Railway  Company  and  the  operation  by  that 
company  of  a  line  between  the  points  mentioned.  It  claims, 
moreover,  that  it  is  more  than  satisfying  the  requirements  of  the 
franchise  because  of  the  fact  that  transfers  are  exchanged  be- 
tween the  line  operated  by  the  Union  Railway  Company  and 
other  lines  in  the  city  of  New  York,  which  the  Westchester 
Electric  Railroad  Company,  by  its  franchise,  was  not  required  to 
do.  It  claims,  moreover,  that,  as  the  agreement  with  the  Union 
Railway  Company  was  approved  by  the  public  service  commis- 
sions of  both  districts,  the  service  performed  by  the  Union  Rail- 
way Company  in  operating  the  line  in  question  must  be  deemed 
to  be  performed  by  the  Westcheerter  Electric  Railroad  Company 
itself. 

In  the  first  place,  it  should  be  noted  that  the  franchise  from  the 
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city  of  Mount  Vernon  did  not  require  the  Westchester  Electric 
Eailroad  Company  to  insert  in  its  agreement  with  the  Union 
Railway  Company  any  provision  under  which  the  latter  company 
could  operate  into  the  city  of  Mount  Vernon  at  all,  so  that,  so  far 
as  the  franchise  is  concerned,  the  Union  Railway  Company  need 
never  have  entered  the  city  of  Mount  Vernon  at  all.  The  fran- 
chise, therefore,  did  not  require  the  operation  of  two  lines  of  cars 
over  the  route  in  question, —  one  line  by  the  Westchester  Electric 
Railroad  Company  and  another  line  by  the  Union  Railway  Com- 
pany,—  but  required  only  that  one  line  of  cars  be  operated  over 
that  route.  True,  the  franchise  required  that  the  line  of  cars  to 
be  operated  should  be  operated  by  the  Westchester  Electric  Rail- 
road Company ;  but  I  assume  that  that  requirement  is  satisfied  by 
the  operation  of  the  line  by  the  Union  Railway  Company  under 
the  agreement  mentioned  (the  agreement  having  been  approved  by 
the  public  service  commissions  of  both  districts),  provided  the 
agreement  contemplates  such  operation  in  the  place  and  stead  of 
the  Westchesrter  Electric  Railroad  Company  without  the  necessity 
of  any  operation  by  the  Westchester  Electric  Raiboad  Company 
itself ;  and  provided,  also,  that  the  service  rendered  by  the  Union 
Railway  Company  on  that  route  is  at  least  as  good  as  that  which 
would  be  furnished  by  the  Westchester  Electric  Railroad  Com- 
pany if  it  actually  operated  the  line. 

For  the  purpose  of  determining  the  effect  of  the  agreement  be- 
tween the  parties  with  respect  to  the  requirements  of  the  fran- 
chise, I  have  carefully  examined  the  provisions  of  the  agreement 
in  that  regard.  I  find  that  upon  the  point  in  question  the  pro- 
visions of  the  agreement  are  not  clear.  It  is  not  entirely  clear 
whether  the  agreement  contemplates  that  cars  shall  be  operated 
by  both  companies  over  the  route  in  que^ion,  or  whether  the 
agreement  contemplates  that  cars  shall  be  operated  by  the  Union 
Railway  Company  only,  over  that  route. 

In  such  circumstances  resort  may  be  had  to  the  practical  con- 
struction put  upon  the  agreement  by  the  parties  to  the  agreement 
themselves,  and  also  by  the  city  of  Mount  Vernon,  which  granted 
the  franchise  and  may  be  presumed  to  be  chiefly  interested  in  the 
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performance  of  the  requirements  of  the  franchise  and  in  the  per- 
formance of  the  requirements  of  the  agreement  mentioned.  It 
appears  to  be  the  fact  that  at  all  times  since  the  agreement  was 
made  only  the  cars  of  the  Union  Railway  Company  have  been 
operated  over  the  route  in  question,  none  of  the  cars  of  the 
Westchester  Electric  Railroad  Company  having  been  operated 
over  that  route.  It  appears  to  be  the  fact,  also,  that  at  no  time 
since  the  agreement  was  made,  and  at  no  time  since  operation 
thereunder  was  commenced,  has  the  city  of  Mount  Vernon  com- 
plained, or  even  intimated,  that  it  considered  that  the  West- 
chester Electric  Railroad  Company  was  not  complying  with  the 
requirements  of  its  franchise  with  respect  to  the  operation  of  cars 
over  the  route  in  question,  or  that  it  was  not  complying  with  the 
requirements  of  its  agreement  with  the  Union  Railway  Company 
with  respect  to  the  operation  of  cars  over  that  route.  It  would 
seem,  therefore,  that  the  construction  of  the  agreement  contended 
for  by  the  company  is  probably  correct. 

So  far  as  concerns  the  service  rendered  J)y  the  Union  Railway 
Company  on  the  route  in  question,  it  must  be  said  that  no  com- 
plaint is  made  that  the  service  is  not  adequate,  or  that  it  is  not 
as  good  as  would  be  furnished  by  the  Westchester  Electric  Rail- 
road Company  if  it  operated  the  line  itself ;  and  tjie  evidence  in- 
dicates that  such  a  complaint,  if  made,  would  not  be  well  founded. 
Evidence  offered  by  the  railroad  company  indicates  that  cars  are 
operated  upon  a  sufficiently  frequent  Ibeadway  to  acccwnmodato 
all  the  traffic  transported  or  offered  for  transportation  on  that 
line.  The  evidence  shows,  moreover,  that  the  service  is  not  only 
as  good  as  that  which  would  be  furnished  by  the  Westchester 
Electric  Railroad  Company,  if  it  operated  the  line  itseK,  but 
that  it  is  better  than  that  which  would  be  furnished  by  the  West- 
chester Electric  Railroad  Company  if  it  operated  the  line  itself, 
for  the  Union  Railway  Company  which  operates  the  line,  ex- 
changes transfers  between  that  line  and  its  other  lines  in  the  city 
of  New  York,  and  also  between  that  line  and  the  lines  of  the 
New  York  City  Interborough  Railway  Company  in  the  city  of 
New  York,  which  the  Westchester  Electric  Railroad  Company,  if 
it  operated  the  line  itself,  would  not  be  obliged  to  do.     And  the 
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complainant  himself,  by  boarding  a  car  on  that  line,  can  make 
the  trip  he  desires  to  make,  namely,  from  Mount  Vernon  to  One 
Hundred  and  Eighty-first  street  and  Broadway  in  the  city  of 
New  York  for  a  single  fare  of  five  cents. 

It  should  be  stated  that  there  is  no  foundation  for  Mr. 
O'Reilly *s  claim  that  the  charge  of  ten  cents  on  the  line  from 
Larchmont  to  the  subway  station  at  West  Farms  is  made  as  a 
result  of  an  order  of  the  public  service  commission  of  either  dis- 
trict. The  fact  is  that  the  charge  is  made  under  authority  of  the 
franchise  granted  to  the  company  by  the  city  of  Mount  Vernon 
itself. 

In  view  of  the  foregoing  facts,  I  am  of  the  opinion  that  the 
complaint  should  be  dismissed. 


In  the  Matter  of  the  Application  of  the  President  of  the 
Borough  of  Queens  for  a  Rehearing  as  to  the  Matters  De- 
termined by  the  Order  of  December  30,  1910,  Relative  to  the 
Elimination  of  the  Grade  Crossing  of  Broadway  and  Twenty- 
second  Street  in  Flushing  by  the  Tracks  of  the  North  Side 
Division  of  The  Long  Island  Railroad  Company. 

Case  No.  1266. 

In  the  Matter  of  the  Hearing  upon  the  Motion  of  the  Commis- 
sion on  the  Question  of  Alterations  and  Changes  in  the  Follow- 
ing Grade  Crossings  with  the  Tracks  of  the  North  Side  Divi- 
sion of  The  Long  Island  Railroad  Company  in  Flushing, 
namely:  Lawrence  Street,  Main  Street,  Parsons  Avenue, 
Percy  Avenue,  Wilson  Avenue,  Boerum  Avenue,  Murray 
Street,  Twenty-second  Street,  and  Broadway. 

(Public  Service  Commiaaion,  First  District,  April,  1913.) 

Rehearings  —  elimination  of  grade  crossings  —  modification  as  to  matters 
determined  by  previous  order  —  permanency  of  determinations. 

Grade  crossings  —  elimination  —  rehearing  as  to  matters  determined  by 
previous  order  fixing  elevation  and  grades  —  modification  refused. 

There  should  be  a  certain  degree  of  permanency  in  the  findings  and 
determinations  of  the  commission  in  gradc-crosaing  matters;  and,  unless 
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it  is  shown  that  the  circui&^tanceB  have  changed  materially,  or  that  the 

commission  has  been  obviously  in  error  in  its  determination,  no  such 

serious  change  of  plan  as  is  asked  for  on  the  present  rehearing  should  be 

.made.  ' 

Under  the  circumstances  stated,  the  commission  should  not  now  modify 

its  determinations,  as  contained  in  the  order  entered  on  December  30, 
1910,  relative  to  the  elevation  and  grades  at  which  the  tracks  of  the 

North  Side  division  of  the  L.  I.  R.  R.  Co.  shall  be  carried  over  Broad- 
way and  Twenty-second  street,  in  Fli^ishing. 

The  president  of  the  borough  of  Queens  made  application  to 
the  commission,  on  December  14,  1912,  for  a  rehearing  of  the 
matters  determined  by  the  order  entered  in  Case  No.  1266  on 
December  30,  1910,  as  to  the  elimination  of  the  grade  crossings 
of  certain  streets  in  Flushing  by  the  tracks  of  the  Long  Island 
Railroad  Company. 

The  purpose  of  the  application  was  to  secure  a  modification  of 
the  requirements  of  the  orders  heretofore  entered  in  the  case,  so 
as  to  bring  about  more  of  an  elevation  of  the  tracks  of  the  rail- 
road company  and  thereby  less  of  a  depression  of  the  streets 
which  are  to  pass  under  the  railroad  structure. 

The  order  entered,  on  April  8,  1913,  in  pursuance  of  the  opin- 
ion on  that  date  adopted,  provided,  in  part,  as  follows: 

The  commission  having  adopted  a  final  order  and  determination  in  this  pro- 
ceeding on  December  30,  1010;  and  the  president  of  the  borough  of  Queens 
of  the  city  of  New  York  having  asked  for  a  reconsideration  of  some  of  the 
provisions  of  said  final  order  and  for  modifications  and  changes  in  said 
order;  and  a  rehearing  having  been  duly  held  before  Honorable  George  V.  S. 
Williams,  Commissioner,  on  December  27,  1912,  and  January  8,  1913;  •  ♦  ♦ 
and  testimony  having  been  taken,  and  the  commission  being  of  opinion  after 
said  rehearing  that  no  change  of  modification  should  be  made  in  the  final 
order  and  determination  made  December  30,  1910,  as  heretofore  amended, 

Now,  therefore,  it  is 

Ordered,  that  the  application  for  change  or  modification  in  the  said  order 
juid  determination  be  and  the  same  hereby  is  in  all  respects  denied.    *    *    * 

The  further  facts  as  to  the  matter  appear  in  the  opinion 
adopted. 

Arthur  Du  Bois,  for  the  Commission. 

Charles  L.  Addison  and  T.  J.  Carlisle,  chief  engineer,  for 
the  Long  Island  Railroad  Company. 
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Nelson  P.  Le\vis,  chief  engineer,  for  the  Board  of  Estimate 
and  Apportionment. 

Foster  Crowell,  consulting  engineer  to  the  president  of  th& 
borough  of  Queens. 

H.  B.  Salisbury,  for  the  United  Civic  Associations  of  Queens. 

Jacob  Eifert,  for  the  Upper  Flushing  Improvement  Associa- 
tion. 

Charles  K.  Olsen,  Leon  A.  Birck,  John  P.  Lubbe,  Robert 
Price  Bell,  C.  A.  Riegelman,  George  Sogers,  and  H.  S.  Kendall, 
property  owners. 

Williams,  Commissioner. —  On  December  30,  1910,  the  com- 
mission adopted  a  final  order  in  this  proceeding,  providing  for 
the  elevation  of  tracks  across  Broadway  and  Twenty-second 
street.  An  opinion  was  written  by  the  presiding  commissioner, 
Mr.  Edward  M.  Bassett,  and  I  attach  hereto  a  printed  copy  of 
the  opinion  and  order.  On  June  28,  1912,  an  order  was  made, 
amending  final  order  and  determination  made  December  30, 
1910,  by  striking  out  a  certain  paragraph  directing  that  the  ele- 
vation of  the  tracks  east  of  the  easterly  abutment  supporting  the 
bridge  across  Broadway  shall  be  carried  upon  concrete  arches. 
This  amendment  had  a  very  slight  effect  on  the  order  which,  in 
so  far  as  it  affected  Twenty-second  street  and  Broadway,  pro- 
vided, in  substance,  as  follows: 

At  Twenty-second  street,  that  the  railroad  shall  cross  over  the  street  with  a 
clearance  of  not  less  than  fourteen  feet,  the  grade  of  the  street  not  to  be 
depressed  more  than  ten  feet  three  inches  at  the  point  of  crossing.  It  was 
provided  that  the  street  should  ascend  to  the  south  at  a  grade  of  not  orer 
two  and  seven-tenths  per  cent^  and  to  the  north  at  such  grade  as  may  be 
necessary  to  meet  the  grade  of  Broadway. 

At  Broadway,  that  the  railroad  shall  cross  over  the  street  with  a  clearanco 
of  not  less  than  fourteen  feet  from  the  surface  of  the  street.  The  grade  of 
the  street  shall  be  depressed  not  more  than  ten  feet  three  inches  at  the  point 
of  crossing,  the  street  grade  to  the  south  to  be  over  three  per  cent  and  to  the 
north  not  over  three  and  three-tenths  per  cent. 

A  number  of  different  schemes  of  elimination  were  considered 
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by  the  engineers  of  the  city,  the  engineers  of  the  public  service 
commission  and  the  engineers  of  the  railroad  company,  before 
the  order  of  December  30,  1910,  was  adopted.  Since  the  mak- 
ing of  that  final  order,  hundreds  of  thousands  of  dollars  worth 
of  work  has  been  done  on  the  improvement,  and  on  or  about  De- 
cember 14,  1912,  the  borough  president  of  the  borough  of  Queens 
applied  for  a  rehearing  of  the  matters  determined  by  the  orders 
of  December  30,  1911,  with  a  view  to  having  the  commission 
direct  a  further  elevation  of  the  tracks  of  the  Long  Island  Rail- 
road Company,  and  in  consequence  less  of  a  depression  of  tlie 
streets  which  passed  imder  the  railroad  structure. 

A  rehearing  was  held  and  testimony  taken  on  December  27, 
1912,  and  January  8,  1913,  Mr.  Foster  Crowell,  consulting  engi- 
neer to  the  president  of  the  borough  of  Queens,  presenting  the 
case  for  the  borough  president.  Mr.  Crowell  believed  that 
sewage  could  be  better  taken  care  of  if  the  streets  were  left  more 
nearly  their  present  gi'ades,  and  the  testimony  of  an  engineer, 
Mr.  A.  Schreiner,  was  taken.  Mr.  Crowell's  contention  was  that 
the  grade  of  the  railroad  should  be  raised  approximately  four  feet 
over  the  grade  approved  in  the  order  of  December  30,  1911,  and 
many  property  owners  opposed  this  additional  elevation  on  the 
ground  that  it  was  unnecessary  and  that  it  would  be  a  further 
detriment  to  the  neighborhood. 

In  my  opinion,  neither  Mr.  Crowell,  nor  his  engineer,  gave 
any  sufficient  reason  for  the  additional  elevation;  nor  did  they 
show  that  it  was  impossible  under  the  existing  plans  to  take  care 
of  all  drainage  questions.  Undoubtedly  a  further  elevation  of 
the  railroad  would  somewhat  improve  the  grades  of  the  streets; 
but  this  was  thoroughly  gone  into  upon  the  original  hearing,  and 
the  engineers  of  the  city,  the  engineers  of  the  railroad  and  the 
engineers  of  the  commission  were  entirely  agreed  as  to  the  wis- 
dom and  expediency  of  constructing  the  improvement  on  the 
plans  and  with  the  grade  approved  in  1911. 

There  should,  I  think,  be  a  certain  degree  of  permanency  in 
the  findings  and  determinations  of  the  commission  in  grade- 
crossing  matters.  The  public  has  a  right  to  rely  upon  a  deter- 
mination once  made;  and,  unless  it  is  shown  that  circumstances 
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have  changed  materially,  or  that  the  commission  has  obviously 
been  in  error  in  its  determination,  there  should,  I  think,  be  no 
such  serious  change  of  plan  as  is  here  contemplated. 

I  therefore  recommend  the  adoption  of  an  order  refusing  a 
change  in  the  determination  heretofore  made. 


In  the  Matter  of  the  Hearing  upon  the  Motion  of  the  Commis- 
sion on  the  Question  of  the  Rates  of  Fare  Charged  by  The 
Long  Island  Railroad  Company,  on  Its  Atlantic  Division, 
between  the  East  New  York  Station  and  the  Flatbush  Avenue 
Station,  in  the  Borough  of  Brooklyn. 

Case  No.  1588. 

(Public  Service  Commission,  First  District,  April,   1913.) 

Discriminations  and  preferences  —  railroad  operated  by  electricity  —  charging 
of  ten-cent  fare  on  "express*'  trains  and  five-cent  fare  on  local  trains 
between  the  same  point. 

Service  —  passenger  —  railroad  operated  by  electricity  —  discouragement  of  use 

of  "  through  "  trains  by  **  local "  and  **  short-distance  "  passengers. 
Rates,  fares  and  charges  —  passenger  —  railroad   operated  by  electricity  — 

sale  of  twenty-trip  **  strip  "  ticket  good  on  all  trains  in  lieu  of  reduction 

of  fare  on  "  local  **  trains. 

The  complaint  was  that  the  L.  I.  R.  R.  Co.  charged  a  ten-cent  fare 
on  its  so-called  "  express  **  trains  and  a  five-cent  fare  on  its  so-called 
local  trains  between  East  New  York  and  Flatbush  avenue;  that  these 
trains  were  operated  on  approximately  the  same  running-time,  and  made 
the  same  stops;  that  the  loading  of  the  "express"  trains  was,  as  a  rule, 
less  than  100  per  cent  of  seating  capacity,  whereas  the  loading  on  the 
"local"  trains  in  the  "rush  hours"  exceeded  100  per  cent;  and  that 
this  difference  in  rates  constituted  an  unlawful  and  unjust  discrimination 
against  perjsons  who  were  compelled  to  pay  five  cents  additional  for  the 
privilege  of  riding  in  a  train  in  which  they  could  find  seats  or  wait  until 
a  following  train  containing  no  available  seats.  It  appeared  that  there 
was  some  slight  difference  in  the  nature  of  the  service  given  by  the 
"  express  "  as  compared  with  "  local "  trains,  for  instance,  in  the  matter 
of  baggage  accommodation.  No  testimony  was  given  on  the  hearings 
in  relation  to  the  reasonableness,  in  itself,  of  the  ten-cent  charge.  He^ 
that  no  unlawful  discrimination  has  been  proved. 

A  railroad  company  may  be  within  its  rights  in  encouraging  "local,* 
short-distance  passengers  to  refrain  from  using  trains  primarily  intended 
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for  longer-distance  riders,  provided  this  can  be  done  without  depriving  the 
local  rider  of  reasonable  accommodation  at  a  reasonable  rate. 

Upon  hearings  as  to  the  reasonableness  of  a  ten-cent  fare  on  so-called 
"  express  **  trains,  whereas  only  five  cents  was  charged  on  "  local "  trains 
which  made  the  same  stops  and  running-time  between  the  two  points 
in  question,  with  the  result  that  the  "  local  **  trains  were  overcrowded 
and  the  "  express "  trains  were  operated  with  many  seats  unoccupied, 
the  carrier  agreed  to  place  on  sale  a  twenty-trip,  "  strip  "  ticket,  for  one 
dollar,  good  on  all  trains  between  the  two  points,  and  not  restricted  to 
family  use.  Held,  that  the  sale  of  these  tickets  will  go  far  in  relieving 
the  crowded  condition  complained  of  on  local  trains. 

The  complaints  upon  which  the  commission  instituted  the 
proceeding  related  to  the  charging  of  a  ten-cent  fare  on  so-called 
*^  express  "  trains  from  East  New  York  to  the  Flatbush  avenue 
station,  on  the  Atlantic  division  of  the  Long  Island  Railroad 
Company,  whereas  a  five-cent  fare  was  charged  on  so-called 
*^  local  "  trains  which,  between  the  two  points,  made  exactly  the 
same  stops  and  were  operated  on  substantially  the  same  time 
schedule. 

This  difference  in  rates  was  claimed  to  be  an  undue  and  un- 
reasonable discrimination.  The  reasonableness  of  the  ten-cent 
fare,  in  itself,  was  not  complained  of,  or  investigated,  upon  the 
hearings. 

The  order  entered  on  April  11,  1913,  in  pursuance  of  the 
opinion  on  that  date  adopted,  provided,  in  part,  as  follows: 

A  hearing  having  been  had  in  the  above-entitled  matter  on  December  5, 
1912,  January  1,  February  13,  and  February  27,  1913,  before  Honorable 
George  V.  S.  Williams,  Commissioner,     *     *    *     it  is 

Ordered,  that  the  above-entitled  proceeding  be  and  the  same  hereby  is  dis- 
continued without  prejudice  to  any  further  order  or  proceeding  with  reference 
to  any  of  the  matters  covered  by  the  hearing  resolution  herein. 

The  further  facts  as  to  the  matter  appear  in  the  opinion 
adopted. 

Arthur  Du  Bois,  for  the  commission. 

Louis  Goldstein,  for  the  Democratic  Association  of  the 
Twenty-third  Assembly  District  of  Brooklyn,  and  the  Browns- 
ville  Board  of  Trade. 
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Joseph  F.  Keany  and  Charles  L.  Addison,  for  the  Long  Island 
Eailroad  Company. 

Frank  Wasserman,  for  the  Brownsville  Democratic  Club  and 
the  Brownsville  Public  Improvement  Association* 

S.  J.  Sehrieber,  for  the  North  Avenue  Business  Men's  and 
Taxpayers'  Association  of  East  New  York. 

C.  S.  Bernheimer,  for  the  Hebrew  Educational  Society  of 
Brownsville. 

D.  W.  Tannenbaum,  for  the  Addison  Literary  Society. 

J.  Grunebaum,  for  the  Atlantic  Avenue  Business  Men's  Asso- 
ciation of  East  New  York. 

Herman  H.  Torborg,  Benjamin  Witlen,  Robert  F.  Craig,  C. 
P.  Kantrowitch,  Joseph  J.  Sonnenschein,  Henry  Fisher,  and 
others,  in  person. 

Williams,  Commissioner. —  This  proceeding  was  begun  by 
the  commission  after  the  receipt  of  a  number  of  complaints  from 
citizens  who  alleged  discrimination  by  the  Long  Island  Eailroad 
Company  in  charging  ten  cents  for  a  single  fare  between  East 
New  York  and  Flatbush  avenue  on  certain  trains  called  "  ex- 
press "  trains,  whereas  on  other  trains  called  "  local "  trains  five 
cents  only  was  charged. 

It  appeared  upon  the  hearing  that  the  so-called  local  and  ex- 
press trains  made  exactly  the  same  stops  between  East  New  York 
and  Flatbush  avenue,  and  ran  on  approximately  the  same  time 
schedule.  East  of  East  New  York,  however,  the  express  trains 
ran,  as  a  rule,  to  Jamaica  without  stop,  the  local  trains  making 
several  stops.  The  testimony  shows  that,  of  about  115  trains 
operated  daily  each  way  between  Flatbush  avenue  and  East  New 
York,  about  54  per  cent  were  express  trains  and  46  per  cent 
locals.  The  principal  cause  of  complaint  is  that  the  loading  of 
express  trains  is,  as  a  rule,  less  than  100  per  cent,  whereas  the 
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loading  on  local  trains  in  the  rush  hours  exceeds  100  per  cent. 
The  passengers  were  placed  in  the  irritating  position  of  paying 
ten  cents  for  permission  to  ride  on  the  trains  with  seats,  or  wait- 
ing for  a  following  train  with  no  available  seating  space.  The 
opinion  of  counsel,  dated  November  16,  1912,  advises  us  that 
the  bare  fact  of  different  charges  on  different  trains  for  the  same 
distance  does  not  c(Histitute  an  unlawful  or  unjust  discrimina- 
tion, as  the  five-cent  rate  is  available  to  all  alike,  and  it  appears 
that  there  is  some  slight  difference  in  the  nature  of  the  service 
given  by  the  express  trains  as  compared  with  local  trains,  for  in- 
stance, in  the  matter  of  baggage  accommodation. 

I  am  of  the  opinion  that  a  railroad  may  be  within  its  rights  in 
encouraging  local  short-distance  riders  to  refrain  from  using 
trains  primarily  intended  for  longer  distance  riders,  provided  it 
can  be  done  without  depriving  the  local  rider  of  reasonable 
accommodation  at  a  reasonable  rate.  That  some  of  the  East 
New  York  traffic  now  using  the  local  trains  should  be  diverted 
to  the  express  trains  is  to  be  desired  and  can  be  accomplished; 
but  this  should  not  be  done  by  declaring  the  present  system  of 
charges  ill^al  as  a  discrimination,  since  the  practice  of  other 
railroads  and  the  decisions  of  the  courts  recognize  the  reasonable- 
ness of  providing  for  the  long-distance  rider.  No  testimony  was 
given  at  the  hearing  bearing  on  the  reasonableness  in  itself  of  a 
ten-cent  rate  for  the  ride  from  East  New  York  to  Flatbush  ave- 
nue, and  without  an  exhaustive  study  of  the  entire  schedules  of 
the  company,  or  the  earnings  and  reports  of  the  entire  system,  it 
would,  I  think,  be  impossible  to  say  that  the  charge  is  unreason- 
ably high.  I  therefore  recommend  the  adoption  of  an  order  dis- 
continuing the  proceedings,  as  I  believe  no  unlawful  discrimina- 
tion has  been  proved. 

The  railroad  company  has,  however,  agreed  to  place  on  sale,  as 
soon  as  the  necessary  details  can  be  arranged,  twenty-trip  strip 
ticket,  good  on  all  trains  between  East  New  York  and  Flatbush 
avenue,  for  one  dollar.  These  tickets  are  not  to  be  restricted  to 
family  use,  and  will,  I  believe,  go  far  in  relieving  the  crowded 
condition  complained  of  on  the  local  trains. 

voi^ni— 18 
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In  the  Matter  of  the  Complaint  of  the  Flushing  Association 
against  The  Long  Island  Railboad  Company,  Defendant. 

Case  No.  1600. 

(Public  Senrice  Commission,  First  District,  April,  1913.) 

Stations  and  station  facilities  —  station  of  one  carriei  used  also  by  another  — 
maintenance  of  ''baggage  agent"  in  terminal. 

The  L.  I.  R.  R.  Co.  should  be  required  to  install,  maintain  and  keep 
open  for  the  accommodation  of  the  public  an  office  or  booth  of  "The 
Long  Island  Express,''  in  that  part  of  the  Pennsylvania  station  used  by 
the  L.  I.  R.  R.  Co.,  at  which  persons  desirous  of  having  baggage  collected, 
transported  and  delivered  by  the  defendant  carrier  may  arrange  therefor; 
also  to  employ  and  maintain  an  agent  in  charge  of  such  office  or  booth 
whose  duty  it  shall  be  to  receive  orders  respecting  baggage  and  see  to 
it  that  such  orders  are  executed. 

The  Flushing  Association  complained  that,  although  the  Long 
Island  Railroad  Company  used  the  station  of  the  Pennsylvania 
Railroad  Company  as  its  only  terminal  and  passenger  station 
within  the  borough  of  Manhattan,  it  did  not  maintain  at  the 
Pennsylvania  station  any  office  or  agent  whose  duty  it  was  to 
receive  orders  respecting  the  baggage  of  passengers.  The  com- 
plainant asked  that  the  defendant  carrier  be  required  to  maintain 
such  an  office  and  agent,  through  "  The  Long  Island  Express,'^ 
one  of  its  operating  departments. 

The  order  entered,  on  April  18,  1913,  provided,  in  part,  as 
follows : 

A  hearing  having  been  had  by  and  before  the  commission  in  the  above- 
entitled  matter  on  January  22,  February  5,  and  February  19,  1913,  Commis- 
sioner Cram  presiding,  •  •  •  and  it  having  been  made  to  appear  by  the 
the  proceedings  on  said  hearing  that  said  company  maintains  an  operating 
department  known  as  *'The  Long  Island  Express,"  through  which  said  com- 
pany conducts  a  general  express  business  upon  and  in  connection  with  ita 
railroad;  and  that  such  express  business  includes  the  collection,  transporta- 
tion and  delivery  of  baggage;  and  it  having  been  made  to  appear  that  said 
the  Long  Island  Eailroad  Company  does  not  maintain  at  the  Pennsylvania, 
station  in  the  borough  of  Manhattan,  city  of  New  York,  an  office  or  booth 
at  which  persons  desirous  of  having  baggage  collected,  transported  and 
delivered  by  "  The  Long  Island  Express  "  may  arrange  for  such  collect ion^ 
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transportation  and  delivery  of  such  baggage;  and  the  commission  being  of 
opinion  that  the  installation  and  maintenance  of  such  an  office  or  booth,  with 
an  agent  in  charge,  for  the  purpose  aforesaid,  in  that  part  of  the  Pennsyl- 
vania station  used  by  said  the  Long  Island  Railroad  Company  is  reasonably 
required  for  the  convenience  of  the  public,  and  that  such  an  office  or  booth, 
with  an  agent  in  charge,  should  be  installed  and  maintained,  and  that  it 
would  be  reasonable  to  require  that  such  facilities  be  provided  within  the 
time  hereinafter  mentioned. 
It  is  Ordered, 

(1)  That  said  the  Long  Island  Railroad  Company  be  and  it  hereby  is 
directed  and  required  to  install  and  maintain  and  keep  open  for  the  accom- 
modation of  the  public  an  office  or  booth  of  "  The  Long  Island  Express ''  in 
that  part  of  the  Pennsylvania  station  used  by  said  the  Long  Island  Railroad 
Company,  at  which  persons  desirous  of  having  baggage  collected,  transported 
and  delivered  by  "The  Long  Island  Express"  may  arrange  for  such  collec- 
tion, transportation  and  delivery  of  such  baggage;  also  to  employ,  keep  and 
maintain  an  agent  in  charge  of  such  office  or  booth  who  shall  be  charged  with 
the  duty  of  receiving  orders  for  the  collection,  transportation  and  delivery 
of  baggage  by  ''The  Long  Island  Express,"  and  seeing  that  such  orders  are 
executed. 

(2)  That  said  facilities  be  provided  on  or  or  before  the  first  day  of  May, 
1013. 

(3)  That  this  order  shall  take  effect  immediately  and  continue  in  force 
until  changed  or  abrogated  by  further  order  of  the  commission. 

(4)  That  on  or  before  the  23d  day  of  April,  1913,  said  the  Long  Island 
Railroad  Company  notify  the  commission  whether  the  terms  of  this  order  are 
accepted  and  will  be  obeyed. 

The  further  facts  as  to  the  matter  appear  in  the  opinion 
adopted. 

Harry  M.  Chamberlain  and  Arthur  Du  Bois^  for  the  commis- 
sion. 

Gilbert  W.  Eoberts,  for  the  complainant 

Charles  L.  Addison,  for  the  defendant  carrier. 

Chah,  Commissioner. — ^An  oflSce  or  booth  at  the  Long  Island 
portion  of  the  Pennsylvania  Terminal  of  the  Long  Island  Ex- 
press where  the  Express  company  could  receive  baggage  checks 
from  incoming  passengers  and  forward  baggage  so  checked  over 
the  Long  Island  road  would  provide  facilities  which  are  needed, 
and  which  it  is  reasonable  to  requira 
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I  recommend  an  order  be  made  directing  the  Long  Island  Ex- 
press Company  to  establish  such  an  office  at  the  Long  Island  por- 
tion of  the  Fennsylvania  terminal. 


In  the  Matter  of  the  Application  of  the  Union  Railway  Com- 
pany OF  IS-Bw  YoBK  City  and  Fbedbbick  W.  Whitridoe  as 
Receiver  Thereof,  for  the  Approval  of  Certain  Street  Surface 
Railway  Construction  on  Two  Hundred  and  Thirtieth  Street^ 
in  the  Borough  of  The  Bronx. 

Case  No.  770. 

(Public  Serriee  Commission,  First  District,  April,  1918.) 

Gxade  crossiiigs — detenniaation  of  scade — cioesing  of  traokt  •f  xaflfood  dec- 
trically  operated  by  the  tracks  of  a  street  surface  railroad  —  determina- 
tion before  frandiise  ia  granted. 

The  U.  Ry.  Co.  of  New  York  city  applied  to  the  commission,  in  1908, 
for  a  determination  whether  the  proposed  extension  of  its  tracks  in  230th 
street,  in  the  borough  of  The  Bronx,  should  pass  above,  below,  or  at  grade 
of,  the  tracks  of  the  Putnam  division  of  the  N.  Y.  C.  &  H.  IL  K.  R.  Co. 
It  seemed  that  the  street  railway  tracks  should  pass  overhead,  but  no 
action  was  taken  at  that  time  becaoiae  the  oarrier  at  that  time  had  no 
franchise  for  the  extension.  The  carrier  now  has  received  a  franchise, 
and  has  submitted  it  to  the  commission  under  P.  S.  C.  L.,  §  53.  Held, 
that  an  order  should  now  be  issued  making  the  determination  for  an 
overhead  crossing. 

The  application  was  for  a  determination  of  the  grade  at  which 
the  applicant's  proposed  tracks  in  Two  Hundred  and  Thirtieth 
street,  in  the  borough  of  The  Bronx,  should  intersect  the  tracks 
of  the  Putnam  division  of  the  New  York  Central  and  Hudson 
River  Bailroad  Company. 

No  opinion  was  adopted  in  the  case  in  1908,  but  the  carrier 
was  advised  of  the  cammission's  view,  as  stated  in  the  opinion 
now  adopted. 

The  order  entered,  on  April  18,  1913,  in  pursuance  of  "the 
opinion  on  that  date  adopted,  was,  in  full,  as  follows: 
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Thie  matter  eoiniBi;  on.  u|nML'  tbe  vqiort  o£  th«  Kaaring  hmd  herein  on 
October  13,  1908,  and  it  appearing  that  an  application  dated  October  6, 
1908,  had  been  made  by  the  Union  Railway  Company  of  New  York  city 
and  by  Frederick  W.  Whitridge,  as  receiver  of  the  said  Union  Railway  Com- 
pany, to  this  commission  under  former  section  69  (now  section  98-)  of  the 
Railroad  Law,  asking  this  commission  to  determine  whether  the  proposed 
extension  of  the  tracks  of  the  Union  Railway  Company  (a  street  railroad 
corporation)  on  Two  Hundred  and  Thirtieth  street,  in  the  borough  of  The 
Bronx,  city  of  New  York,  between  Bailey  avenue  and  Broadway,  shall  pass 
above,  below  or  at  grade  of  the  tracks-  of  the  Putnam  division  of  the  New 
York  Central  and  Hudson  River  Railroad  Company  (a  steam  railroad  cor- 
poration) ;-  and.  thia  commisedon  having  on  October  7»  1908,  made  a  hearing 
order  No.  770,  returnable  October  13,  1908;  and  it  further  appearing  that 
the  said  hearing  was  held  by  and  before  the  commission  on  the  matters 
specified  in  the  order  for  hearing,  before  Mr.  Commissioner  Eustis,  presiding; 
Arthur  Du  BoiSj  Esq.,  aasittant  conmel,  appearing,  for  tbe  publio  service  com- 
mission; Henry  A.  Robinson,  Esq.,  appearing  for  the  Union  Railway  Company 
and  for  Frederick  W.  Whitridge,  as  receiver  of  the  Union  Railway  Company; 
William  J.  Clarke,  Esq.,  assistant  corporation  counsel,  appearing  for  the 
city  of  New  York;  Henry  W.  Pollock,  Esq.,  appearing  for  the  Godwin  f»tate, 
property  owners  on  Two  Hundred  and  Thirtieth  street,  and  H.  J.  Uhl,  Esq., 
appearing  for  the  New  York.  Central  and  Hudson  River  Railroad  Company. 

Now,  it  being  made  to  appear  after  the  proceedings  upon  the  said  hearing 
that  all  parties  appeariirg  at  this  hearing  are  agreed  that  the  proposed  exten- 
aion  of  the  traekg  of  the  Union  Railway  Company  ob  Two  Hundred  and 
Thirtieth  street  should  be  above  grade  of  the  traoks  of  the  Putnam  division 
of  the  New  York  Central  and  Hudson  River  Railroad  Company;  and  it 
further  appearing  that  the  Union  Railway  Company  and  Frederick  W.  Whit- 
ridge, 88-  receiver  of  the  Union  Railway  Company,  and  the  New  York  Central 
and.  Hudson  River  Railroad  Company  have  agreed  upon  the  division,  of  the 
expense  of  constructing  such  overhead  crossing. 

Now,  therefore,  on  motion  of  George  S.  Colemait  Esq.,  counsel  to  the  com- 
mission, it  is 

Ordered:  That  the  proposed  extension  of  the  street  railroad  tracks  of  the 
Union  Railway  Company  and  of  Frederick  W.  Whitridge,  as  receiver  of  the 
Union  Railway  Company,  on  Two  Hundred  and  Thirtieth  street,  borough 
cf  The  Bronx,  between  Broadway  and  Bailey  avenue,  shall  be  above  the  grade 
cl  the  traeks  ol  the  Putnam  division  ^f  the  New  York  Central  and  Hudson 
River  Railroad  Company  and  shall  be  so  constructed  as  to  allow  the  opera- 
tion of  the  Putnam  division  of  the  New  York  Central  and  Hudson  River  Rail- 
road Company  beneath  the  said  tracks  of  the  Union  Railway  Company  and 
of  Frederick  W.  W^hitridge,  as  receiver  of  the  said  Union  Railway  Company. 

Further  ordered:  That  before  May  1,  1913,  the  decision  of  this  commission, 
rendered  in  this  proceeding,  shall  be  communicated  to  all  parties  to  whom 
notice  of  the  hearing  in  this  proceeding  was  given  or  who  appeared  at  this 
hearing  by  counsel  or  in  person. 
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The  further  facts  as  to  the  matter  appear  in  the  opinion 
adopted. 

Arhur  Du  Bois,  for  the  commission. 

Henry  A.  Eobinson,  for  the  applicant 

William  J.  Clarke,  for  the  city  of  New  York. 

Henry  W.  Pollock,  for  the  Godwin  Estate,  owners  of  property 
in  Two  Hundred  and  Thirtieth  street 

H.  J.  TJhl,  for  The  New  York  Central  and  Hudson  River 
Railroad  Company. 

EusTia,  Commissioner. —  This  application  was  presented  to 
the  commission  in  October,  1908,  to  determine,  under  former 
section  68  (now  section  98)  of  the  Railroad  Law,  whether  the 
street-surface  railway  that  was  to  be  constructed  on  Two  Hun- 
dred and  Thirtieth  street  should  pass  above,  below,  or  at  grade, 
of  the  tracks  of  the  Putnam  division  of  the  New  York  Central 
and  Hudson  River  Railroad  Company.  At  that  time,  at  the 
close  of  the  hearing,  I  reported  to  the  commission  in  favor  of  an 
order  being  entered  that  the  street-railway  tracks  should  pass 
overhead,  but  no  action  was  taken  on  that  report  on  account  of 
the  company  at  that  time  not  having  any  franchise;  and  it  was 
the  opinion  of  the  commission  that  action  should  be  deferred 
until  the  franchise  was  granted.  The  company  received  a  fran- 
chise a  few  weeks  ago,  and  has  presented  the  same  to  the  com- 
mission for  its  approval.  Favorable  action  has  been  had  thereon, 
so  that  an  order  should  be  issued  in  this  case  making  the  deter- 
mination for  an  overhead  crossing. 
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In  the  Matter  of  the  Application  of  the  Union  Ra.ii.wat  Com- 
pany OF  New  York  City  and  Frederick  W.  Whitridoe,  as 
Receiver,  for  the  Permission  and  Approval  of  the  Construc- 
tion of  an  Extension  of  its  Street  Surface  Railroad  on  Two 
Hundred  and  Thirtieth  Street,  between  Bailey  Avenue  and 
Broadway,  in  the  Borough  of  The  Bronx,  City  of  New  York. 

Case  No.  769. 

(Public  Serrioe  CommisBion,  First  District,  April,  1018.)   , 

Certificate  of  approval  —  construction  of  street  surface  railroad  —  further 
action  by  the  commission  unnecessary. 

Under  the  circumstances  appearing,  further  action  by  the  commisBion 
relative  to  the  original  application  of  the  U.  Ry.  Co.  of  New  York  city 
for  the  approval  of  the  construction  of  a  street  surface  railroad  in  Two 
Hundred  and  Thirtieth  street,  in  the  borough  of  The  Bronx,  is  unneces- 
sary, and  the  proceeding  should  be  discontinued. 

The  application^  filed  in  1908,  was  for  a  certificate  of  the  ap- 
proval of  the  construction  of  a  street  surface  railroad  in  Two 
Hundred  and  Thirtieth  street,  in  the  borough  of  The  Bronx. 

The  order  entered,  on  April  18,  1913,  in  pursuance  of  the 
opinion  on  that  date  adopted,  disconcinued  the  proceeding. 

The  further  facts  as  to  the  matter  appear  in  the  opinion 
adopted. 

Arhur  Da  Bois,  for  the  commissioiu 

Henry  A.  Robinson,  for  the  petitioner. 

William  J.  Clarke,  for  the  city  of  New  York. 

Henry  W.  Pollock,  for  the  Godwin  Estate,  a  property-owner 
in  Two  Hundred  and  Thirtieth  street. 

H.  J.  Uhl,  for  The  New  York  Central  and  Hudson  River 
Railroad  Company. 

EusTis,  Commissioner. —  This  application  was  made  in  1908, 
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asking  for  a  certificate  for  construction  of  the  street  railroad  on 
Two  Hundred  and  Thirtieth  street  between  Bailey  avenue  and 
Broadway.  At  that  time  an  examination  showed  that  they  bad 
no  franchise,  but  had  a  permit  from  the  borough  president  allow- 
ing them  to  construct  their  line  pending  their  application  for  a 
franchise,  which  was  presented  at  that  time  to  the  board  of  esti- 
mate. It  also  appeared  that,  if  the  construction  was  permitted 
at  that  time,  there  would  be  a  grade  crossing  with  a  steam  rail- 
road on  Two  Hundred  and  Thirtieth  street  This  was  con- 
sidered unsafe,  and  it  would  have  been  unwise  to  have  granted 
the  certificate  asked  for  at  that  time,  especially  as  passengers 
could  very  easily  transfer  over  the  railroad  tracks  by  a  short 
walk.  Since  that  time  the  grade  crossing  has  been  eliminated  by 
the  construction  of  an  overhead  bridge  over  the  railroad  tracks 
and  the  filling  in  of  Two  Hundred  and  Thirtieth  street.  The 
railroad  company  has  secured  its  franchise  from  the  board  of 
estimate  and  apportionment  and  the  same  has  been  approved  by. 
the  commission.  There  is,  therefore,  no  further  need  of  action 
in  this  case,  and  an  order  should  be  entered  discontinuing  the 
sama 


In  the  Matter  of  the  Complaint  of  Thomas  Dimond  against  The 
New  York  Edison  Company,  Defendant. 

Case  No.  1643. 

(Public  Service  Commission,  First  District,  April,   1913.) 

Tariff  schedules  —  filing  and  publiahins — rates,  chaiges,  foma  of  contracts 
and  " riders''  thereto  —  purpose  of  the  requirement. 

Rates  and  charge* — reenlatioiis  and  pnctioes — electrical  cocpoTations  — 
classification  of  consumers  —  one  contract  for  seyeral  tenants  in  '^  inter- 
communicating"  buildings. 

The  obvious  purpose  of  the  order  of  the  commission  requiring  all  elec- 
trical corporations  to  file  with  the  commission  and  post  for  public  inspec- 
tion schedules  showing  all  rates,  charges,  forms-  of  contracts,  and 
"  riders  "  applicable  thereto,  was  that  every  person  should  be  fully  advised 
of  all  schedules  of  rates,  forms  of  contracts,  regulations  as  to  supply, 
and  all  other  terms,  so  that  he  might  be  advised  of  all  the  facts,  might 
make  his  own  selection  of  contract,  and  might  not  be  forced  or  induced  to 
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adopt  a.  system  of  bargaining  or  dickering  in  order  to  secure  what  some 
other  consumer  may  have  obtained  by  such  means. 

It  appears  that  the  N.  Y.  E.  Co.  had  a  rule  or  practice  under  which, 
when  buildings  under  a  common  leasehold  or  ownership  are  intercom- 
municating, are  classed  as  one  fire  risk,  and  are  operated  as  a  single  prop- 
erty, the  owner  or  lessee  may  make  one  contract  covering  current  for  all 
of  the  apartments  within  the  buildings.  The  complainant  demanded  tliat 
the  defendant  be  required  to  include  a  certain  one  of  the  complainant's 
tenants  as  entitled  to  receive  electricity  under  sueh  a  contract,  made 
with  the  defendant  by  the  complainant  The  defendant  had  refused 
this  request,  upon  the  ground  that  the  building  occupied  by  this  tenant 
was  not  "  intercommunicating,"  as  regards  the  other  building  on  the 
complainant's  premises.  It  appeared,  however,  that  the  defendant  had 
never  filed  or  published  any  rate,  form  ol  contract,  "  rider,"  or  clause, 
authorizing  any  such  custom,  rule  or  practice  in  respect  to  the  "  inter- 
communicating ''  buildings.  Held,  that  the  commission  cannot  recognize, 
or  base  relief  upon,  a  rate  or  regulation  which  has  not  been  established 
according  to  the  rules  of  the  commission,  and  it  follows  that  this  pro- 
ceeding must  be  dismissed,  but  without  prejudice  to  the  consideration 
of  a  new  complaint  under  a  new  schedule. 

The  complainant  asked  that  the  New  York  Edison  Company 
be  compelled  to  include  one  J.  J.  Kerwin  as  a  tenant  o£  one  of 
the  complainant's  buildings  and  therefore  as  a  consumer  entitled 
to  be  supplied  with  electricity  under  a  contract  made  by  the  com- 
plainant with  the  defendant  covering  the  supply  of  electricity  to 
tenants  of  the  complainant's  premises  at  Broadway  and  Eightieth 
street,  in  the  borough  of  Manhattan. 

The  order  entered^  oa  April  18,  1913,  in  pursuance  of  the 
opinion  on  that  date  adopted,  dismissed  the  complaint 

The  further  facts  as  to  the  matter  appear  in  the  opinion 
adopted. 

Beardsley,  Hemmens  &  Taylor,  by  Henry  J".  Hemmens,  for 
the  New  York  Edison  Company. 

Arthur  Du  Bois  and  H.  H.  Whitman,  for  the  commission. 

Oscar  A.  Hirsh,  for  the  complainant. 

Maltbie,  Commissioner. —  In  substance,  it  is  alleged  by  the 
complainant  in  this  case  that  on  December  4,  1912,  he,  Thomas 
Dimond,  entered  into  a  contract  with  the  New  York  Edison 
Company  whereby  the  company  agreed  to  furnish  at  the  usual 
rates  electric  current  for  lighting  and  power  at  the  complainant's 
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premises  situated  at  Broadway  and  Eightieth  street,  and  that  on 
November  29,  1912,  the  complainant  made  an  agreement  with 
his  tenants  to  purchase  electric  current  for  the  entire  supply  of 
the  complainant's  premises,  and  thereupon  requested  a  contract 
from  the  Edison  company  covering  such  entire  supply  of  current 
"  In  order  to  jeduce  the  cost  of  electricity  to  his  tenants  as  well 
as  himself;"  and  that  the  Edison  company  refused  this  request 
so  far  as  it  related  to  J.  J.  Kerwin,  one  of  the  tenants,  upon  the 
ground  that  the  building  occupied  by  him  was  not  "  intercom- 
municating "  as  respects  the  other  building  on  complainant's 
premises.  The  plaintiff  asks  that  the  commission  make  an  order 
"  compelling  the  said  defendant  to  include  J.  J.  Kerwin  as  a 
tenant  of  said  building." 

It  appears  from  the  evidence,  and  it  is  not  disputed  by  the 
Edison  company,  that  it  has  had  some  rule  or  practice  -  that, 
where  buildings  under  a  common  leasehold  or  ownership  are  in- 
tercommunicating, are  classed  as  one  fire  risk  and  are  operated 
as  single  property,  the  owner  or  lessee  may  make  one  contract 
covering  current  for  all  the  apartments  within  the  buildings. 

Early  in  the  history  of  the  commission,  an  order  was  adopted 
requiring  all  electrical  corporations  to  file  with  the  commission 
and  post  for  public  inspection,  Schedules  showing  all  rates, 
charges  and  forms  of  contracts  and  riders  applicable  thereto. 
The  obvious  purpose  of  this  order  of  the  commission  was  that 
every  person  should  be  fully  advised  of  all  schedule  of  rates, 
forms  of  contracts,  r^ulations  as  to  supply  and  all  other  terms, 
so  that  he  might  be  advised  of  all  the  facts,  might  make  his  own 
selection  of  contract  and  might  not  be  forced  or  induced  to  adopt 
a  system  of  bargaining  or  dickering  in  order  to  secure  what  some 
other  consumer  may  have  obtained  by  such  means. 

Since  the  making  of  that  order,  the  New  York  Edison  Com- 
pany has  filed  a  schedule  of  rates,  and  from  time  to  time,  as 
those  rates  have  been  changed,  it  has  filed  supplements  thereto; 
but  I  have  searched  in  vain  to  find  any  rate,  form  of  contract, 
rider  or  clause  covering  any  custom  or  practice  above  referred  to 
in  respect  of  "  intercommunicating  "  buildings.  I  am  therefore 
forced  to  the  conclusion  that  the  Xew  York  Edison  Company  has 
failed  to  obev  the   order   of  the   commission.     In   the  circum- 
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Stances,  nothing  further  can  be  done  in  this  proceeding.  The 
commission  cannot  recognize  a  rate  or  regulation  that  has  not 
been  established  according  to  the  rules  of  the  commission.  It 
follows  that  this  proceeding  must  be  dismissed,  but  without  preju- 
dice to  the  consideration  of  a  new  complaint  under  a  new 
schedule. 

The  company's  attention  has  been  called  to  its  failure  to  pub- 
lish a  statement  of  its  practice;  and  it  has  agreed  to  revise  its 
schedule  and  publish  a  new  one  immediately. 

The  question  of  the  legality  of  a  conjunctional  service  rate 
was  not  raised,  but  is  pending  in  another  proceeding.  No  action 
is  taken  thereon  in  this  case. 


In  the  Matter  of  the  Complaint  of  Holbbook,  Cabot  &  Rollins 
CoBPOEATiON  et  al.  against  The  New  York  Edison  Com- 
pany, Defendant 

Case  No.  1570. 

In  the  Matter  of  the  Complaint  of  Holbrook,  Cabot  &  Rollins 
CoKPORATioN,  George  B.  Fey  and  Thomas  Bryson  against 
The  Edison  Electric  Illuminating  Company  of  Brooklyn, 
Defendant. 

Case  No.  1671. 

In  the  Matter  of  the  Complaint  of  the  Pittsburgh  Contract- 
ing Company  against  the  United  Electric  Light  and 
Power  Company,  Defendant. 

Case  No.  1572. 

(Public  Service  Commission,  First  District,  April,  1013.) 

Tariff  schedulet — electrical  corporations  —  form  of  contract  for  ^aqueduct, 
tunnel  or  subway  construction  " —  filing  of  new  supplement. 

Practice  and  procedure  before  commission  —  parties  —  consumers  not  com- 
plainants—  right  to  receive  award  on  the  same  basis  as  complainants. 

Discriminations  and  preferences  —  electrical  corporations  —  reasonableness 
of  the  company's  regulations  —  discontinuance  of  proceedings  upon 
removal  of  causes  of  complaint. 

The  defendant  electrical  corporations  should  prepare,  publish,  file  and 
put  into  full  force  immediately  a  new  supplement  containing  a  new  form 
of  contract  for  "aqueduct,  tunnel  or  subway  construction." 
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All  consumers  having  the  form  of  contract  which  the  commission  found 
unreasonable  and  improper  as  a  basis  for  the  supply  of  electric  current 
for  "  aqueduct,  tunnel  or  subway  construction/'  should,  although  not 
complainants  in  the  proceedings,  be  treated  the  same  as  the  complainants,, 
and  have  awards  upon  the  same  basis. 

It  appearing  that  the  defendant  electrical  corporations  have  adjusted 
all  of  the  matters  complained  of,  and  have  done  so  in  the  manner  sug- 
gested by  the  commission,  the  proceedings  in  Cases  Nos.  1570,  1571,  and 
1572  should  be  discontinued. 

The  orders  entered  on  April  22,  1913,  in  pursuance  of  tiie- 
opinion  on  that  date  adopted,  discontinued  the  three  proceedings.. 

H.  H.  Whitman,  for  the  commission* 

Kellogg  &  Rose,  hy  James  A.  Farrell  and  F.  Nevins,  for  the 
Holbrook,  Cabot  &  Rollins  Corporation. 

J.  A.  Goodwin,  for  the  Pittsburgh  Contracting  Company. 

Beardsley,  Hemmens  &  Taylor,  by  Albert  E.  Redelsen,  and 
J.  W.  Lieb  and  Arthur  Williams,  for  The  New  York  Edison- 
Company. 

T.  I.  Jones,  for  The  Edison  Electric  Illuminating  Company 
of  Brooklyn. 

Frank  W.  Smith,  for  th«  United  Electric  Light  and  Power 

Company. 

Maltbib,  Commissioner. —  "CTpon  December  20,  1912,  the 
commission  adopted  an  opinion  in  these  cases,  which  ended  with 
the  following  statement  (see  3  P.  S.  C.  R.   [Iflt  Dist.  N.  Y.] 

478,  490)  : 

In  conclusion  it  is  the  opinion  of  the  commission  that  there  %8  no  evidence^ 

in  the  record  in  these  cases  to  warrant  a  finding  that  the  regulation  of  the- 

electric  companies  is  unjust  or  unreasonable.    The  companies  were  in  faulty 

hoicevery  in  failing  to  secure  a  contract  or  application  for  each  location  or 

installation  to  he  measured  hy  one  maxim^um,  demand  instrument ^  and  should 
he  required  to  make  proper  adjustment  for  this  delinquency.    The  ambiguity 


HoLBKOOK,  Cabot  •&  Rollistb  v.  N.  Y.  Edison  Co.     1 89 

BaUk  ^lerriee  CkataauBmtai,  First  DiBtriet. 


in  the  published  schedules  should  be  removed  so  that  no  misunderstanding 
may  occur  in  the  future.  Attention  has  been  called  to  the  differences  between 
the  published  form  of  contracts  and  the  contracts  as  actually  signed,  ill  cer- 
tain cases.  These  should  also  be  eliminated  in  the  new  contracts  or  the 
forms  altered  to  agree  therewith. 

Following  the  adoption  of  the  opinion,  I  conferred  with  the 
various  parties  interested,  and  informed  them  that  all  of  the 
matters  considered  therein  must  be  adjusted.  After  some  dis- 
cussion, they  oifered  to  abide  by  my  decision  upon  all  points  at 
issue.  After  presentation  of  the  facts  by  the  complainants  and 
the  electric-supply  companies,  on  behalf  of  the  commission,  I 
suggested  that  the  following  things  should  be  done: 

1.  The  New  York  Edison  Company,  the  Brooklyn  Edison  Company,  and 
the  United  Company  should  prepare,  publish,  file,  and  put  into  full  force 
Jind  effect  immediately  a  new  supplement  containing  a  new  form  of  contract 
for  "aqueduct,  tunnel,  or  subway  construction." 

2.  All  contracts  for  such  service  issued  under  th^  old  form,  and  containing 
the  provisions  as  to  which  complaint  had  been  made  in  these  proceedings 
should  be  surrendered  and  canceled. 

3.  Xew  contracts  should  be  made  with  each  consumer  affected  by  the  new 
form  of  contract  for  aqueduct,  tunnel,  or  subway  construction,  to  take  effect 
as  of  the  date  when  the  new  supplement  would  become  effective  under  the 
general  orders  of  the  public  service  commission. 

4.  All  consumers  having  the  old  form  of  contract  for  aqueduct,  tunnel,  or 
subway  construction,  although  not  complainants  in  these  proteedings,  should 
be  treated  the  same  as  the  complainants,  and  should  have  awards. 

5.  Certain  am«nints  should  be  paid  by  the  respective  companies  in  lieu 
of  all  claims  against  the  electrical  corporations  up  to  the  date  when  the  new 
oofntracte  would  take  effect,  not  as  representing  the  difference  between  the 
maximum  demand  obtained  from  simultaneous  readings  and  the  sum  of  the 
maxima  computed  separately,  but  in  the  nature  of  an  adjustment  of  all 
claims. 

Since  the  announcement  of  these  findings  I  have  received 
notice  from  the  electrical  corporations  that  the  decision  has  been 
complied  with ;  that  the  bills  have  been  settled  upon  the  basis  of 
the  adjustment;  that  the  old  contracts  have  been  canceled;  that 
the  new  contract  form  has  been  made  effective,  and  that  new 
contracts  have  been  signed  and  are  now  in  effect. 

In  view  of  these  facts,  I  submit  orders  discontinuing  the  pro* 
ceedings  in  these  three  cases. 
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In  lihe  Matter  of  the  Hearing  on  the  Motion  of  the  Commission 
on  the  Question  of  Regulations  to  be  Prescribed  as  to  all 
Public  Sebvicb  Cobpobations  within  the  Jurisdiction  of 
the  Public  Service  Commission  for  the  First  District,  with 
Reference  to  Safeguarding  and  Protecting  Employees  from 
Injury  by  High  Tension  Electrical  Apparatus  or  Other  Dan- 
gerous Conditions. 

Case  No.  1628. 

(Public  Service  Commission,  First  District,  April,   1913.) 

Employees  of  public  service  corporations  —  protection  from  injuries  —  rules 
and  regulations  as  to  handling  of  high-tension  apparatus. 

Equipment  —  electric  light,  power  and  railroad  corporations  —  high-tension 
electrical  apparatus  —  appliances  and  precautions  for  the  safety  of 
employees. 

Reference  includes  the  Midland  Railway  Company;  Southfield  Beach 
Railroad  Company;  Bronx  Gas  and  Electric  Company;  New  York  Edison 
Company;  Westchester  Lighting  Company;  Edison  Electric  Illuminating 
Company  of  Brooklyn;  Flatbush  Gas  Company;  Long  Acre  Electric 
stations,  substations  and  shops;  and  a  copy  of  such  rules  and  regulations 
should  be  filed  with  the  commission,  and  notice  given  to  the  commission 
of  any  changes  in  such  rules  and  regulations. 

All  of  the  electric  light,  power  and  railroad  corporations  using  high- 
tension  electrical  apparatus  should  be  required,  on  or  before  July  1, 
1913,  to  adopt  and  thereafter  employ  the  safety  appliances  and  pre- 
cautionary measures  specified  in  the  order  entered  by  the  commission. 

The  proceeding  was  instituted  by  the  commission,  upon  its 
own  motion,  for  the  purpose  of  determining  what  safeguards 
should  be  prescribed  for  the  protection  of  employees  of  public 
service  corporations  from  being  injured  by  high-tension  electrical 
apparatus  and  other  dangerous  working  conditions. 

The  order  entered  on  April  25,  1913,  in  pursuance  of  the 
opinion  on  that  date  adopted,  provided,  in  part,  as  follows: 

A  hearing  having  been  duly  had  in  this  matter  before  Hon.  John  E.  Eustis 
and  Hon.  J.  Sergeant  Cram,  Commissioners,  beginning  on  February  20,  1913, 
after  due  notice  to  the  following  companies  and  receivers :  New  York  Central 
and  Hudson  River  Railroad  Company;  New  York,  New  Haven  and  Hartford 
Railroad  Company;  Long  Island  Railroad  Company;  Staten  Island  Rapid 
Transit   Railway  Company;    Staten   Island   Railway   Company;   New  York, 
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Westchester  and  Boston  Railway  Company;  East  River  Terminal  Railroad; 
Pennsylvania  Railroad  Company;  Pennsylvania  Tunnel  and  Terminal  Rail- 
road Company;  Jay  Street  Connecting  Railroad;  City  Island  Railroad  Com- 
pany and  Bion  L.  Burrows,  its  Receiver;  Interborough  Rapid  Transit  Com- 
pany; New  York  City  Interborough  Railway  Company;  Pelham  Park  Rail- 
road Company  and  Bion  L.  Burrows,  its  Receiver;  Southern  Boulevard  Rail- 
road Company;  Union  Railway  Company  of  New  York  City;  Westchester 
Electric  Railroad  Company;  Yonkers  Railroad  Company;  Bridge  Operating 
Company;  Bush  Terminal  Railroad  Company;  Coney  Island  and  Gravesend 
Railway  Company;  Brooklyn  Heights'  Railroad  Company;  Brooklyn,  Queens 
County  and  Suburban  Railroad  Company;  New  York  Consolidated  Railroad 
Company;  Nassau  Electric  Railroad  Company;  South  Brooklyn  Railway 
Company;  Coney  Island  and  Brooklyn  Railroad  Company;  Van  Brunt  Street 
and  Erie  Basin  Railroad  Company;  Marine  Railway  Company;  Belt  Line 
Railway  Corporation;  Central  Park,  North  and  East  River  Railroad  Com- 
pany and  George  W.  Linch,  its  Receiver;  Dry  Dock,  East  Broadway  and 
Battery  Railroad  Company  and  F.  W.  Whitridge,  its  Receiver;  Forty-second 
Street,  Manhattanville  and  St.  Nicholas  Avenue  Railway  Company;  Hudson 
and  Manhattan  Railroad  Company;  Kingsbridge  Railway  Company;  New 
York  Railways  Company;  Second  Avenue  Railroad  Company  and  George  W. 
Linch,  its  Receiver;  Third  Avenue  Railway  Company;  Twenty-eighth  and 
Twenty-ninth  Streets  Crosstown  Railroad  Company;  Long  Island  Electric 
Railway  Company;  New  York  and  Long  Island  Traction  Company;  New 
York  and  Queens  County  Railway  Company;  New  York  and  North  Shore 
Traction  Company;  Ocean  Electric  Railway  Company;  Manhattan  and  Queens 
Traction  Corporation;  Richmond  Light  and  Railroad  Company;  Staten  Island 
Midland  Railway  Company;  Southfield  Beach  Railroad  Company;  Bronx  Gas 
and  Electric  Company;  New  York  Edison  Company;  Westchester  Lighting 
Company;  Edison  Electric  Illuminating  Company  of  Brooklyn;  Flatbush  Gas 
Company;  Long  Acre  Electric  Light  and  Power  Company;  Riverside  Light 
and  Power  Company;  United  Electric  Light  and  Power  Company;  Bowery 
Bay  Electric  Light  and  Power  Company ;  New  York  and  Queens  Electric  Light 
and  Power  Company;  Queens  Borough  Gas  and  Electric  Company;  Brush 
Electric  Illuminating  Company  of  New  York;  Kings  County  Electric  Light 
and  Power  Company;  Amsterdam  Electric  Light,  Heat  and  Power  Company; 
Mid-Crosstown  Railway  Company,  Inc.,  it  is 

Ordered:     That  said  companies  and  said  receivers  using  high-tension  elec-  ' 
trical  apparatus  on  or  before  July  1,  1913,  comply  with  the  following  require- 
ments, to  wit: 

1.  All  high-tension  switch  compartments  shall,  so  far  as  their  construction 
will  permit,  be  so  enclosed  as  to  make  it  impossible,  except  when  necessarily 
opening  the  compartments,  for  employees  to  come  in  contact  with  electrically 
charged  parts,  either  from  or  above  the  floor  level. 

2.  All  exposed  high-tension  cables  in  power  or  substations  shall  be  inclosed 
by  screens,  or  otherwise  protected. 

3.  There  shall  be  posted  in  conspicuous  places  in  all  the  power-houses  and 
substations  diagrams  describing  and  showing  the  relative  location  of  wires 
and  cables   (except  lighting  and  signal  wires)   and  the  switches,  etc.,  con- 
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trolling  them,  and  all  such  wires,  cables  and  connections  shall  be  so  tagged 
and  numbered  th&t  th^  may  be  readily  identified. 

4.  All  machines  for  the  generation  of  current  or  connected  with  bucU 
generation  shall  be  so  protected  by  railings  and  gratings  as  to  safeguard 
operators  and  others  from  coming  in  contact  with  moving  or  electrically 
charged  parts. 

5.  There  shall  be  at  least  two  operators  on  duty  in  rotary  transform-er 
stations  delivering  current  at  500  volts  or  higher  when  the  same  are  in 
operation. 

6.  All  water-level  glasses  or  gauge-glasses  on  tanks,  standpipes,  or  other 
storage  receivers  under  pressure,  shall  be  protected  by  screens  to  prevent 
injury  in  case  of  a  bursting  glass. 

7.  Test-cockB  on  water  columns  shall  be  fitted  with  extension  rods  or 
chains  so  as  to  be  operative  from  the  boiler-room  fioor  level. 

8.  All  stop-valves  on  steam  boilers  shall  be  of  the  automatic  self-closing 
type. 

9.  Outlets  of  all  safety  valves  sliall  be  vertical. 

10.  All  furnace  doors  on  hand- fired  boilers  shall  be  fitted  with  latches 
or  catches  to  prevent  them  from  being  blown  open. 

11.  All  moving  parts  of  stokers  shall  be  so  protected,  wherever  possible, 
as  to  prevent  accidental  contact  with  such  moving  parts. 

12.  All  large  nuiin  cut-out  stop  valves  shall  be  provided  with  means  whereby 
the  same  nuiy  be  closed  from  the  boiler  or  engine-room  fioor,  or  other  remote 
point. 

13.  All  large  steam  units  shall  be  fitted  with  automatic  self-closing  valves. 

14.  All  high-speed  engines  shall  be  fitted  with  automatic  safety  stops. 

15.  Elevator  wells  shall  be  properly  and  substantially  enclosed,  secured, 
or  guarded,  and  shall  be  provided  with  proper  traps  and  automatic  doors 
in  or  at  all  elevator  ways  so  as  to  furnish  substantial  covering  when  closed, 
and  to  open  and  close  by  action  of  the  elevator  when  ascending  or  descending. 

16.  All  openings  in  floors  shall  be  roped  off  or  protected  by  railings  when 
left  unguarded,  and,  in  addition,  a  red  light  shall  be  hung  in  the  immediate 
vicinity  when  the  location  is  unlighted  or  poorly  lighted. 

17.  All  stairways  shall  be  provided  with  safety  treads,  kept  free  from  oil 
and  water,  and  be  properly  protected  with  hand-rails. 

18.  Shafting  running  along  or  passing  through  floors  shall  be  housed  or 
screened  or  otherwise  properly  gmrded. 

19.  All  belting  shall  be  enclosed  or  otherwise  protected  wherever  accidental 
contact  is  possible. 

20.  Gear-case  covers  completely  enclosing  the  gears  shall  be  fitted  to  all 
machine  tools  and  be  kept  in  place  while  such  tools  are  being  used. 

21.  Set  screws  and  keys  in  exposed  positions  on  moving  machinery  and 
shafting  shall  be  countersunk,  or  otherwise  properly  protected. 

22.  Buzz  saws  and  band  saws  shall  be  protected  so  ae  to  prevent  accidental 
contact  with  saw  blades. 

23.  Grinding  and  emery  wheels  shall  be  properly  guarded  and  equipped 
with  hoods  and  exhaust  pipes  to  draw  off  finely  powdered  material. 
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24.  Guard  glasses  shall  be  provided  for  employees  and  used  bj  them  when 
engaged  upon  any  work  causing  chips  or  fragments  to  fly,  and  wire  screens 
of  a  portable  or  permanent  type  shall  be  set  up  on  work  benches  or  arou  ;il 
employees  eiyaged  in  chipping. 

25.  A  sumcient  number  of  pails  of  dean,  dry  sand  must  be  kept  in  all 
power  stations,  substations,  auxiliary  and  switching  stations. 

26.  Power  stations,  substations,  auxiliary  and  switching  stations  shall  be 
provided  with  a  sufficient  number  of  chemical  fire  extinguishers  of  such  a  type 
that  the  contents  cannot  act  as  an  electrical  conductor.  No  other 
extinguishers  shall  be  kept  for  use  unless  conspicuously  labeled  that  they 
are  not  to  be  used  until  current  has  been  shut  off. 

.27.  All  power  stations,  substations,  auxiliary  and  switching  stations  and 
shops  shall  be  provided  with  a  first-aid  or  emergency  kit. 

28.  Provision  shall  be  made  whereby  pulmotors  will  be  available  in  case 
«l  accidents. 

And  it  is  further 

Ordered:  That  on  or  before  June  1,  1913,  said  companies  and  said  receivers 
adopt,  promulgate  and  thereafter  rigidly  enforce  rules  and  regulations  to 
govern  their  employees  in  the  handling  of  high-tension  apparatus  and  in 
the  handling  of  steam  and  mechanical  apparatus  in  power  stations,  substations 
and  shops,  and  on  or  before  that  day  file  with  the  commission  copies  of  such 
rules,  and  thereafter  notify  the  commission  of  any  changes  in  said  rules; 
and  it  is  further 

Ordered:  That  this  order  shall  take  effect  on  April  25,  1913,  and  continue 
in  force  until  abrogated  or  modified;  and  it  is  further 

Ordered:  That  on  or  before  May  7,  1913,  said  companies  notify  the  com- 
mission whether  this  order  is  accepted  and  will  be  obeyed. 

The  further  facts  as  to  the  matter  appear  in  the  opinion 
adopted. 

William  0.  Cannon  and  J.  J.  Scovem,  of  connsel,  Darrow 
Sage,  Superintendent  of  Motive  Power,  Theodore  Artaud,  As- 
sistant General  Manager,  C.  A.  Crump,  Superintendent  of  Struc- 
tured and  Maintenance  of  Way,  for  the  Hudscxi  and  Manhattan 
Eailroad  Company. 

Ralph  Bnell,  of  counsel,  Henry  E.  McGowan,  G^nieral  Man- 
ager, and  F.  Zogbaum,  Engineer  of  Maintenance  of  Way,  for 
the  New  York,  Westchester  and  Boston  Railway  Company. 

E.   J.    Devlin,   Superintendent,    C.   W.    Ruprecht,    Assistant 
Superintendent,   and   W.    C.   Fisher,   Assistant   Superintendent, 
for  The  Flntbnsh  Gas  Company. 
Vol.  in  — 13 
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James  L.  Quackenbush,  by  Arthur  G.  Peacock,  of  counsel,  for 
the  Interborough  Rapid  Transit  Company,  New  York  and 
Queens  County  Railway  Company,  The  New  York  and  Long 
Island  Traction  Company,  the  Long  Island  Electric  Railway 
Company,  and  the  New  York  Railways  Company. 

Charles  M.  Sheafe,  Jr.,  and  F.  J.  Rock,  of  counsel,  and  H. 
Gillien,  Electrical  Engineer,  for  The  New  York,  New  Haven 
and  Hartford  Railroad  Company. 

S.  W.  Huff,  President,  R.  A.  Paine,  Jr.,  Electrical  Engineer, 
and  C.  A.  Wilkinson,  Superintendent  of  Power  Plant,  for  The 
Coney  Island  and  Brooklyn  Railroad  Company. 

Charles  Gast,  for  the  Long  Acre  Electric  Light  and  Power 
Company. 

W.  F.  Wells,  General  Manager,  and  S.  D.  Strong,  Electrical 
Engineer,  for  The  Edison  Electric  Illuminating  Company  of 
Brooklyn. 

C.  G.  M.  Thomas,  Vice  President  and  General  Manager,  and 
J.  Y.  Haring,  for  the  New  York  and  Queens  Electric  Light  and 
Power  Company. 

Stuart  Wilder,  Engineer  of  Electrical  Department,  for  the 
Westchester  Lighting  Company. 

D.  M.  Perrine,  Superintendent  of  Motive  Power,  0.  B.  Key-  * 
ser.  Master  Mechanic,  and  S.  A.  Spaulding,  Assistant  Engineer, 
for  the  Pennsylvania  Railroad  Company. 

Beardsley,  Hemmens  &  Taylor,  by  Henry  J.  Hemmens,  of 
counsel,  and  J.  W.  Lieb,  Jr.,  Third  Vice-President,  for  The 
New  York  Edison  Company. 

Beardsley,  Hemmens  &  Taylor,  by  Henry  J.  Hemmens,  of 
counsel,  Frank  Smith,  and  W.  E.  McCoy,  Electrical  Engineer, 
for  the  United  Electric  Light  and  Power  Company. 
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Alexander  S.  Lyman  and  H.  J.  Uhl,  for  The  New  York  Cen- 
tral and  Hudson  River  Railroad  Company. 

Carleton  Macy,  President,  and  L.  A.  Howland,  General  Super- 
intendent, for  the  Queens  Borough  Gas  and  Electric  Company, 

Charles  L.  Addison,  of  coimsel,  and  Hobart  Rewson,  Engineer 
of  Electrical  Department,  for  the  Long  Island  Railroad  Com- 
pany. 

Charles  L.  Addison,  for  the  Ocean  Electric  Railway  Company, 

T.  J.  Mullen  and  E.  R.  Cliff,  for  the  Richmond  Light  and 
Railroad  Company,  The  Staten  Island  Midland  Railway  Com- 
pany, and  the  Southfield  Beach  Railroad  Company. 

D.  A.  Marsh  and  H.  A.  Robbins,  for  the  Coney  Island  and 
Gravesend  Railway  Company,  The  Brooklyn  Heights  Railroad 
Company,  the  Brooklyn,  Queens  County  and  Suburban  Railroad 
Company,  The  Nassau  Electric  Railroad  Company,  and  the 
South  Brooklyn  Railway  Company. 

E.  J.  Fuller,  for  the  Third  Avenue  Railway  Company,  the 
New  York  City  Interborough  Railway  Company,  The  Southern 
Boulevard  Railroad  Company,  the  Union  Railway  Company  of 
New  York  City,  the  Yonkers  Railroad  Company,  The  Dry  Dock, 
East  Broadway  and  Battery  Railroad  Company,  The  Forty- 
second  Street,  Manhattanville  and  St.  Nicholas  Avenue  Railway 
Company,  and  the  Kingsbridge  Railway  Company. 

M.  J.  Horohan,  for  the  Electrical  Workers  Union. 

EusTis  and  Cram,  Commissioners. —  The  attention  of  the 
commission  having  been  called  through  its  accident  bureau  to 
the  large  number  of  accidents  which  have  happened  in  the  hand- 
ling of  high-tension  apparatus  of  electric  light,  power  and  rail- 
road companies,  it  directed  that  a  hearing  be  had  to  determine 
whether  the  equipment,  appliances  and  regulations  of  these  com- 
panies were  such  as  to  safeguard  properly  their  employees. 

At  this  hearing  thirty-nine  companies  appeared,  or  practically 
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all  the  larger  companies  operating  in  this  district  No  substan- 
tial disagreement  developed  at  the  hearing.  The  importance  of 
protecting  employees  in  every  possible  way  was  recognized  by 
all.  It  did  appear,  however,  that  there  was  a  lack  of  uniformity 
among  the  various  companies,  both  in  the  methods  used  in  guard- 
ing their  employees,  and  also  in  the  extent  to  which  t&eir  effforts 
in  that  regard  were  carried. 

Mr.  Wilder,  the  electrical  engineer  of  the  commission,  testified 
that  as  a  result  of  his  investigation  of  the  accidents  reported  to 
the  commission  and  an  inspection  of  the  power  houses  and  sub- 
ETfations  of  tie  ceanpanies^  he  was  of  the  opinicoi  that  all  of  &e 
ccBupaniefi  should  employ  certain  safety  appliimeeff  and  pre- 
cautionary meaaiurea  specified  by  him.  Withomt  reviewing  tk« 
evidence  in  detail,  we  are  satisfied  that  all  of  the  companies  using 
high-tension  electrical  apparatus  should  be  required  to  adopt 
within  a  reasonable  time  the  safety  appliances  and  precautionary 
measures  so  recommended. 

It  also  appeared  that  there  was  much  difference  between  the 
companies  in  respect  of  the  adoption  of  precautionary  rules  to 
govern  employees  in  the  performance  of  their  work.  Some  of 
the  larger  companies  have  in  force  very  comprehensive  rules  in 
this  regard.  Other  companies,  however,  have  few  or  none.  Mr. 
Wilder  testified  that,  after  a  study  of  the  various  rules  and  regu- 
lations that  have  been  adopted  by  the  companies  and  the  investi- 
gation of  the  reported  accidents,  above  referred  to,  he  had  formu- 
lated certain  rules  and  regulations,  copies  of  which  were  fur- 
nished to  the  companies  for  their  information  and  convenience, 
but  by  way  of  suggestion  only. 

We  think  that  each  of  the  companies  should  be  required  to 
adopt,  promulgate  and  rigidly  enforce  rules  and  regulations  to 
govern  their  employees  in  the  handling  of  high-tension  ap- 
paratus and  mechanical  apparatus  in  power  stations,  substations 
and  shops,  and  that  a  copy  of  these  rules  nd  regulations  should 
be  filed  with  the  commission.  The  duty  of  adopting  rules  and 
regulations  proper  for  tie  conduct  of  its  business  rests  with  each 
company. 
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In  the  Matter  of  the  Application  of  tihe  Bbonx  Gas  abtd  Elbo- 
TBic  Company  for  Approval  of  a  Further  Issue  of  $200,000 
of  Bonds  under  its  First  and  Hefiinding  Mortgage,  Bearing 
Date  July  1,  1910. 

Case  No.  1667. 

(Public  Service  Commission,  First  District,  April,   1913.) 

lasuanoe  of  stock  and  boBds  —  amount  of  Becurities  issvaUe-^acqicUdtioB  of 
property  and  improvement  and  additiong  to  plant. 

Under  the  circumstances  appearing,  the  B.  G.  &  £.  Co.  should  be  author- 
iaed  to  issue  $200,000,  par  value,  of  its  bonds,  for  the  acquisition  of  prop- 
erty and  the  construction,  completion,  extension,  or  improvement  of  its 
plant  fnr  distribution  system,  such  bonds  to  be  sold  at  95  and  such  issue 
to  be  upon  the  terms  -and  conditions  specified  in  the  order  entered  in 
Case  No.  1667. 

The  application  of  the  Bronx  Gas  and  Electric  Company  was 
for  authority  to  issue  $200,000,  par  value,  of  bonds,  for  the  pur- 
poses specified  in  the  application. 

The  order  entered,  on  April  ^9,  1913,  in  pursuance  of  the 
opinion  on  that  date  adopted,  was,  in  full,  as  follows: 

Section  1.  Api|»lication  having  been  made  to  the  public  oervice  oomraission 
for  the  first  district  by  Bronx  Gas  and  Electric  Company  tmder  -pnmsiona 
of  lihe  Public  Service  Commiaaions  Law  for  the  coneent  fft  the  'eonnrission 
to  the  issuance  by  said  company  of  bonds  to  the  amount  of  two  hundited 
thouaand  dollars  ($200,000)  face  value,  said  bonds  to  be  payafUe  en  the  Ist 
day  of  July,  1960,  and  to  bear  interest  at  five  (5%)  per  cent  per  annum,, 
payable  semi-annually  and  secured  by  a  first  and  refunding  mortgage  upon, 
all  the  property  of  tbe  companoy;  and  a  bearing  liaving  been  duly  held  vpon 
said  application  before  the  commission,  Honorable  Milo  R.  Maltbie  preemifBg^. 
and  it  being  now  the  opinion  of  the  commission : 

( 1 )  lllutft  the  money  to  be  procured  by  the  issue  olf  said  bonds  ef  the  said! 
Bronx  Gas  and  Dlectric  Company  to  the  amount  of  two  kundred'  thousand 
dollars  ($200,000)  face  value,  payable  at  a  period  of  more  than  twelve 
months  after  the  date  thereof,  is  necessary  to  and  reasonably  required  by 
said  company  for  the  acquisition  of  property,  eonstniction,  oconpletion,  e£ten- 
aion  or  imprcrvement  of  its  facilities,  plant,  or  •dii^tbuting  system,  and  par- 
ticularly for  t!ie  purposes  which  are  hereinafter  stated  in  this  order;  and 

(2)  Tlial,  except  as  to  the  following  specified  amonnte  of  said  bonds 
avthoriKed  to  be  issued  hereunder  to  procure  moiney  for  <te  purposes  follow- 
ing,  to  wit: 
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$10,000,  or  so  much  thereof  as  may  be  necessary,  to  pay  expenses  of  sale 
and  make  up  discount; 

said  purposes  are  not  in  whole  or  in  part  reasonably  chargeable  to  operating 
expenses  or  to  income. 

Section  2.  It  is  ordered,  that  the  public  service  commission  for  the  first 
district  does  hereby  authorize  the  issue  by  the  said  Bronx  Gas  and  Electric 
Company  of  two  hundred  thousand  dollars  ($200,000)  face  value  of  principal 
of  bonds  of  said  company  maturing  the  first  day  of  July,  1960,  redeemable 
at  any  time  after  the  first  day  of  July,  1920,  at  one  hundred  and  five  (105%) 
per  cent  of  the  par  or  face  value  thereof  besides  accrued  interest,  and  td 
bear  interest  at  five  (5%)  per  cent  per  annum,  payable  semi-annually  under 
and  in  pursuance  of  the  terms  of  the  mortgage  made  and  executed  by  the 
said  Bronx  Gas  and  Electric  Company  to  Knickerbocker  Trust  Company,  as 
trustee,  dated  July  1,  1910. 

Section  3.  It  is  ordered,  that  said  issue  of  bonds  is  authorized  upon  the 
conditions  following  and  not  otherwise,  to  wit: 

First,  That  the  said  Bronx  Gas  and  Electric  Company  shall  sell  the  said 
bonds  hereby  authorized  so  as  to  net  the  said  company  not  less  than  ninety- 
five  (95%)  per  cent  of  the  par  value  of  the  principal  thereof,  besides  interest 
accrued  thereon,  and  that  the  proceeds  thereof  shall  be  applied  only  to  the 
following  purposes,  that  is  to  say: 

(1)  For  acquisition  of  property,  and  for  construction, 
completion,   extension    or    improv€ment   of    its    facilities, 

plant,  or  distributing  system $190, 000 

(2)  For  expenses  of  sale  of  bonds  hereby  authorized  and 
to  make  up  the  discount  or  deficiency,  if  any,  in  the 
amount  realized  from  the  sale  to  net  not  less  than  ninety- 
five  (95%)  per  cent  of  par  of  the  bonds  sold  for  the  pur- 
poses specified  in  subdivision  1  and  to  be  applied  pro  rata 

for  the  purposes  therein  stated,  not  exceeding  the  sum  of.         10, 000 


Total $200,000 


Second,  That  to  provide  for  said  expenses  of  sale  and  discount  said  Bronx 
Gas  and  Electric  Company  shall  establish  and  maintain  a  cumulative  sinking 
fund,  and  that  for  said  purpose  said  company  shall  pay  in  cash  into  said 
fund  out  of  revenue  at  least  nine  hundred  and  sixty  dollars  ($960),  beginning 
on  the  first  day  of  July,  1913,  and  on  the  first  day  of  July  in  each  and  every 
year  thereafter,  and  continuing  until  the  first  day  of  January,  1923,  or  until 
said  fund  with  accumulations  shall  have  aggregated  ten  thousand  dollars 
($10,000).  Said  company  shall  use  the  cash  funds  in  said  sinking  fund  for 
the  acquisition,  at  the  authorized  price  of  issue,  of  bonds  issued  by  said  com- 
pany directly  to  said  fund.  Said  company  shall,  if  there  are  cash  funds  in 
said  sinking  fund  not  either  used  or  required  for  the  purchase  of  bonds,  as 
hereinbefore  provided,  use  such  funds  for  the  purchase  of  bonds  in  the  follow* 
ing  manner:     Between  May   1st  and  June   1st  of  each  year  said  company 
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shall  cause  an  advertisement  to  be  inserted  in  at  least  two  newspapers  of 
general  circulation  published  in  the  borough  of  Manhattan,  city  of  New 
York,  once  in  each  week  for  four  successive  weeks,  that  the  company  will 
purchase  upon  the  first  day  of  the  following  July  for  the  sinking  fund  to 
the  extent  of  the  cash  sinking  fund  in  its  hands  bonds  of  said  company  then 
outstanding  at  the  lowest  price  for  which  the  same  shall  be  ofTered,  not 
exceeding  one  hundred  and  five  (105%)  per  cent  of  the  par  value  thereof, 
besides  interest  accrued  thereon.  Upon  the  first  day  of  the  following  July 
said  company  shall  apply  the  cash  in  sinking  fund  then  in  its  hands  to  the 
purchase  of  bonds  of  said  company  with  unmatured  coupons  attached  ten- 
dered to  it  as  aforesaid  at  not  exceeding  one  hundred  and  five  (105%)  per 
cent  of  the  face  value  thereof,  besides  the  interest  accrued  thereon,  giving 
preference  in  ^aid  purchases  to  the  bonds  which  shall  be  offered  at  the 
lowest  price;  and  in  case  bonds  shall  be  offered  by  two  or  more  holders  at 
the  same  price,  to  an  amount  in  the  aggregate  exceeding  the  cash  in  sinking 
fund  applicable  thereto,  then  giving  preference  to  such  bonds  in  the  order 
of  the  date  of  the  reception  by  said  company  of  the  offer  to  sell  the  same. 
If  there  are  any  cash  funds  in  said  sinking  fund  not  used  or  required  for  the 
acquisition  of  bonds,  as  hereinbefore  provided,  said  company  may  invest  said 
funds  or  any  portion  thereof  in  such  manner  and  under  such  conditions  as 
may  be  approved  by  the  public  service  commission  for  the  first  district.  Any 
cash  funds  remaining  in  the  sinking  fund  after  application  as  hereinbefore 
provided  shall  be  deposited  in  bank  in  a  separate  fund.  All  bonds  and 
coupons  acquired  for  the  sinking  fund  shall  be  stamped  as  irrevocably  belong- 
ing to  the  sinking  fund,  and  shall  not  again  be  issued.  Said  coupons  shall 
be  detached  when  and  as  said  coupons  become  due  and  payable  and  shall  be 
delivered  to  the  treasurer  of  said  company  as  evidence  that  the  respective 
amounts  have  been  paid  into  the  said  sinking  fund,  and  said  company  shall 
pay  into  said  sinking  fund  the  amounts  indicated  by  said  coupons  when  and 
as  they  become  due  and  payable. 

Third.  That  said  company  shall  keep  separate,  true  and  accurate  accounts 
showing  the  receipt  and  application  in  detail  of  the  proceeds  of  the  sale  or 
disposal  of  the  bonds  hereby  authorized  to  be  issued,  and  on  or  before  the 
venth  day  of  each  month  the  company  shall  make  verified  reports  to  the 
commission  stating  the  sale  or  sales  of  said  bonds  during  the  previous  month, 
the  terms  and  conditions  of  sale,  the  moneys  realized  therefrom,  and  the  use 
and  application  of  such  moneys;  and  said  accounts,  vouchers  and  records 
shall  be  open  to  audit  and  may  be  audited  from  time  to  time  by  accountants 
and  examiners  designated  for  such  purpose  by  the  commission. 

Fourth,  That  none  of  the  proceeds  of  the  aforementioned  bonds  hereby 
authorized  for  the  purposes  specified  in  subdivision  1  of  paragraph  first  of 
section  3  of  this  order,  other  than  the  receipts  on  account  of  accrued  interest, 
shall  be  expended  by  the  said  company  for  the  purposes  specified  therein  until 
a  properly  itemized  bill  for  each  proposed  expenditure  shall  have  been  sub- 
mitted to  the  commission  by  the  company  with  the  certificate  of  one  of  its 
officers  that  such  expenditure  represents  a  real  increase  in  its  fixed  capital 
as  defined  in  the  accounting  rules  of  the  commission,  and  not  a  replacement 
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of  any  part  of  such  fixed  capital  or  a  substitution  for  wasted  capital  or 
other  loss  properly  chargeable  to  income,  and  until  such  bill  shall  have  been 
approved  by  the  commission. 

Fifth.  That  the  authority  hereby  given  to  issue  such  bonds  shall  apply 
only  to  bonds  issued  by  the  said  company  on  or  before  the  thirty-first  day 
of  December,  1913. 

Section  4.  It  is  ordered,  that  this  order  take  effect  on  the  29th  day  of 
April,  1913,  and  except  as  provided  in  the  fifth  paragraph  of  section  3,  limiting 
the  duration  of  the  authority  to  issue  such  bonds  herein  granted,  continue  in 
force  until  otherwise  ordered  by  the  commission,  and  that  within  ten  daya^ 
after  service  upon  it  of  a  copy  of  this  order  said  company  notify  the  com« 
mission  whether  the  terms  of  this  order  are  accepted  and  will  be  obeyed. 

The  further  facts  as  to  the  matter  appear  in  the  opinioa 
adopted  in  Case  No.  1667,  together  with  the  opinions  adopted  in 
Cases  Nos.  1160  and  1287,  respectively. 

Atwater  &  Cruikshank,  by  Alfred  B.  Cruikshimk,  for  the  peti- 
tioner. 

Arthur  Du  Bois,  for  the  conunissioiL 

Maltbie,  Commissioner. —  This  is  an  application  by  the^ 
Bronx  Gas  and  Electric  Company  for  authority  to  issue  bonda 
having  a  par  value  of  $200,000,  for  the  following  purposes : 

For  acquisition  of  property  and  for  construction,  completion, 
extension  or  improvem^it  of  the  company's  plant  or  distribu- 
tion system  $173,119  95- 

Fw  reimbursement  of  moneys  expended  from  income  or 
such  other  moneys  in  the  treasury  for:  Construction,  exten- 
sion or  improvement  of  the  company's  plant  or  distribution 
system,  being  the  balance  of  net  increase  of  fixed  capital  from 
July  1,  1912,  to  December  31,  1912,  not  previously  provided 
for 16,880  0& 

For  discount  on  sale  of  bonds  at  95  per  cent 10, 000  OO 


$200,000  00* 


The  financial  history  and  pres^it  condition  c^  tiie  Bronx  Gbb 
and  Electric  Company  have  been  investigated  in  connection  witk 
other  applications  made  to  this  commission,  and  the  facts  have 
been  fully  set  forth  in  opinions  in  the  following  cases:  Issue  of 
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$1,500,000  of  BcMids,  2  P.  S.  C.  R  [Ist  Dist.  N.  Y.]  150,  178; 
Issue  of  $154,000  of  Bonds,  Id.  476. 

The  commission  has  under  consideration  with  the  company 
certain  changes  in  its  capital  accounts  and  balance  sheet.  Pend- 
ing the  settlement  of  these  adjustments,  it  is  considered  prefer- 
able, and  the  company  has  given  its  consent,  to  postpone  action 
upon  the  second  item  above  noted  relative  to  the  reimbursement 
of  income.  As  many  improvements  and  additions  must  be  made 
in  the  plant  because  it  serves  a  rapidly  growing  area,  the  com- 
mission authorizes  the  issuance  of  bonds  of  the  par  value  of 
$200,000  to  be  sold  at  96. 


PUBLIC  SERVICE   COMMISSION 


SECOND    DISTRICT 


In  the  Matter  of  the  Petition  of  the  Nobthbbn  Powee  Compast 
Under  Section  68  of  the  Public  Service  Commissions  Law  for 
Permission  to  Exercise  Rights  and  Privileges  in  the  Village 
of  Antwerp  and  in  the  Town  of  Antwerp,  Jefferson  County; 
and  in  the  Town  of  Eossie,  St.  Lawrence  County. 

(Public  Service  CommissioD,  Second  District,  April,  1913.) 

A  community  is  entitled  to  good  and  adequate  electric  service  and  on  the 
failure  of  the  existing  electric  company  to  furnish  the  same  the  commis- 
sion will  consider  the  admission  of  another  company. 

Petitioner  seeks  by  the  building  of  a  transmission  line  from  Oouver- 
neur  and  exercise  of  a  franchise  granted  by  the  village  of  Antwerp  to 
furnish  electricity  for  light  and  power  in  that  village,  notwithstanding 
the  fact  that  the  Antwerp  Light  and  Power  Company  is  operating  in 
the  village  of  Antwerp.  The  Antwerp  company  has  not  been  furnishing 
adequate  service  for  light  or  power  in  that  village,  but  it  has  arranged 
so  to  do  and  intends  to  file  a  duly  executed  agreement  covering  the 
installation  of  steam  power  to  be  used  as  auxiliary  to  its  water  power 
at  Antwerp.  These  arrangements  have  involved  considerable  investment 
on  the  part  of  the  Antwerp  company.  Upon  the  facts  and  conditions 
in  this  proceeding,  held  that  upon  the  filing  on  or  before  May  1,  1913, 
of  the  said  duly  executed  agreement  the  petition  of  Northern  Power 
Company  so  far  as  it  relates  to  exercise  of  franchise  granted  to  peti- 
tioner by  the  village  of  Antwerp  and  the  construction  of  its  transmis- 
sion line  to  the  village  of  Antwerp  should  be  deified,  and  that  as  to 
the  other  matters  embraced  in  the  petition  the  case  should  be  closed 
subject  to  further  application  on  the  part  of  petitioner  in  respect  thereto. 
The  petitioner  to  have  leave  to  apply  for  reopening  of  the  entire  case 
on  or  after  November  1,  1913,  upon  affidavits  showing  that  the  Antwerp 
company  is  failing  to  render  adequate  continuous  service  to  the  people 
of  that  locality. 

H.  M.  Ingram,  for  petitioner.. 

John  N.  Carlisle,  for  Antwerp  Light  and  Power  Company,  in 
opposition. 
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Decker,  Commissioner. —  The  petitioner  asks  the  permission 
and  approval  of  the  commission  to  exercise  rights  and  privileges 
under  franchisee  or  consents  granted  by  the  village  of  Antwerp 
and  the  superintendent  of  highways  of  the  town  of  Antwerp,  both 
in  Jefferson  county,  and  the  superintendent  of  highways  of  the 
town  of  Eossie  in  St  Lawrence  county,  and  to  begin  construction 
of  its  transmission  line  and  distribution  system  under  said  fran- 
chises or  consents.  The  Antwerp  Light  and  Power  Company 
operates  in  and  about  the  village  of  Antwerp  and  opposes  the 
petition  so  far  as  it  asks  permission  and  approval  to  construct  a 
line  in  the  village  of  Antwerp  and  exercise  the  franchise  granted 
by  the  board  of  trustees  of  the  village  of  Antwerp. 

The  only  two  points  where  service  of  consequence  would  be 
rendered  by  the  petitioner  in  the  construction  of  the  proposed 
transmission  line  would  be  in  the  village  of  Antwerp,  and  in  the 
village  of  Spragueville  which  is  in  the  town  of  Rossie.  If  per- 
mission and  approval  in  relation  to  the  village  of  Antwerp  fran- 
chise were  denied  to  the  petitioner,  it  would  not  construct  its  line 
to  the  village  of  Spragueville.  It  follows,  therefore,  that  the 
matter  in  controversy  is  as  to  permission  and  approval  of  the 
village  of  Antwerp  franchise  The  petitioner's  proposed  trans- 
mission line  is  to  be  constructed  from  Gouvemeur  to  Antwerp,  a 
distance  of  twelve  miles,  passing  through  Spragueville,  a  village 
of  about  300  inhabitants  and  which  lies  between  Gouvemeur 
and  Antwerp.  The  Korthem  Power  Company  is  a  distributing 
company  which  furnishes  and  distributes  electric  current  pro- 
duced at  Hannawa  Falls  and  Higley  Falls  on  the  Raquette  river 
in  St.  Lawrence  county,  and  carries  the  same  over  its  transmission 
lines  to  Ogdensburg,  Potsdam,  Canton,  Gouvemeur,  Heuvelton, 
Lisbon,  Hermon,  Richville,  and  to  the  Stella  Mines  Company  at 
Stellaville.  Apparently  it  is  able  under  normal  conditions  to 
obtain  current  sufficient  to  supply  any  and  all  requirements  which 
might  be  made  upon  it  under  any  of  the  franchises  embraced  in 
this  proceeding.  It  has  given  testimony  based  upon  estimates  of 
expected  business  to  the  effect  that  this  extension  of  its  trans- 
mission line  would  yield  a  profit  upon  the  investment,  but  any 
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Buch  showing  must  be  qualified  by  the  continuance  in  business  of 
the  Antwerp  Light  and  Power  Company  at  Antwerp.  It  is  plain 
that  the  two  companies  could  not  divide  the  present  or  prospective 
business  and  both  operate  at  a  profit  The  real  basis  of  peti- 
tioner's case  with  reference  to  the  approval  of  the  exercise  by  it 
of  the  village  of  Antwerp  franchise  is  in  the  showing  of  utterly 
inadequate  service  on  the  part  of  the  Antwerp  Light  and  Power 
Company.  It  must  be  found  as  fact  that  prior  to  the  filing  of 
the  petition  the  Antwerp  Light  and  Power  Company  was  imable 
to  furnish  sufficient  current  from  its  then  existing  plant,  operated 
by  water  power,  to  light  the  village  at  all  seasons  of  the  year,  to 
say  nothing  of  any  then  existing  demand  for  power  in  that 
locality.  During  the  low  water  seasons  the  Antwerp  Li^t  and 
Power  Company,  depending  solely  upon  water  power,  could  not 
serve  the  village  or  its  other  customers.  The  record  shows,  how- 
ever, that  it  has  made  some  improvements  to  its  plant,  And  that 
it  has  entered  into  an  arrangement  with  the  F.  X.  Baumert  Com- 
pany, operating  a  cheese  factory  in  Antwerp,  whereby  it  shares 
in  the  cost  of  installing  additions  to  the  Baumert  steam  plant  and 
participates  in  a  reciprocal  arrangement  with  the  Baumert  com- 
pany for  power,  the  efl:'ect  being  to  give  both  the  Antwerp  company 
and  the  Baumert  company  considerable  additions  to  their  power 
resources,  either  water  or  steam,  and  that  claim  is  fairly  made 
that  the  Antwerp  Light  and  Power  Company  will  be  in  a  position 
during  the  spring  months  to  meet  all  demands  for  electric  current, 
whether  for  light  or  for  power  purposes.  The  agreement  between 
the  Antwerp  company  and  the  Baunaert  company  is  as  yet  in  the 
form  of  correspondence  or  memorandum,  but  it  is  to  be  duly 
prepared  and  executed.  There  is  no  reason  to  doubt  the  good  faith 
of  the  parties,  and  the  interest  of  each  in  completely  consum- 
mating the  aigreement  by  execution  of  a  formal  instruBaeait  is 
apparent.  There  is  some  demand  for  electric  current  for  power 
purposes  in  Antwerp,  and  the  testimony  indicates  that  this  de- 
mand  is  liable  to  he  considerably  increased.  H^o  showing  is  made 
that  the  quality  of  the  service  rendered  by  the  Antwerp  Light  and 
Power  Company,  to  the  extent  it  has  been  able  to  resider  it,  is 
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bad,  and  there  is  not  in  this  case  any  question  that  the  Antwerp 
company's  rates  are  excessive,  or  that  the  rates  of  the  petitioner, 
if  it  should  be  permitted  to  engage  in  business  in  Antwerp,  would 
be  materially  lower  than  those  which  have  been  charged  or  will 
be  charged  by  the  Antwerp  company.  The  Antwerp  company  is 
endeavoring  in  various  ways  to  increase  its  water  power  facilities, 
principally  with  reference  to  obtaining  power  from  Lake  Bona- 
parte. The  village  has  a  five  year  lighting  contract  with  the 
Antwerp  Light  and  Power  Company  which  was  made  during  the 
summer  of  1912  and  runs  from  October  1,  1912.  If  the  improve- 
ments which  have  been  arranged  for  by  the  Antwerp  company 
shall  be  completed  promptly,  we  are  unable  to  see  why  that  com- 
pany will  not  be  able  fully  to  serve  Antwerp  and  its  locality. 

This  commission  in  March,  1910,  approved  the  petition  of  the 
Antwerp  Light  and  Power  Company  to  exercise  rights  under  a 
franchise  granted  to  it  by  the  village  of  Antwerp,  and  also  author- 
ized the  Antwerp  company  to  issue  its  capital  stock  to  the  amount 
of  $43,000  for  the  purpose  of  acquiring  the  property  rights  of 
Joseph  A.  Baumert  in  the  electric  company  then  in  existence  in 
that  village.  It  is  certain  that,  vdth  the  introduction  of  a  new 
company  in  the  village  of  Antwerp  for  the  purpose  of  supplying 
Antwerp  with  electric  light  and  power,  neither  company  could 
operate  at  a  profit,  and  the  investment  in  the  Antwerp  Light  and 
Power  Company's  property  would  be  very  seriously  damaged,  and 
might  eventually  be  destroyed.  On  the  other  hand,  the  people 
of  Antwerp  are  entitled  to  good  and  adequate  electric  service; 
and  if  the  Antwerp  Light  and  Power  Ccmipany  shall  prove  unable 
or  unwilling  to  supply  sudi  service,  the  propriety  of  admitting 
the  petitioner  into  that  field  is  obvious. 

The  commission  is  of  the  opinion  that  upon  the  filing  with  it 
on  or  before  May  1,  1913,  of  a  duly  executed  agreement,  based 
upon  the  present  memorandum  agreement  between  the  Antwerp 
Light  and  Power  Company  and  the  F.  X.  Baumert  Company,  the 
petition  in  this  proceeding  so  far  as  it  relates  to  the  exercise  of 
the  franchise  granted  to  petitioner  by  the  village  of  Antwerp  and 
the  construction  of  its  transmission  line  into  the  village  of  Ant- 
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werp,  should  be  denied ;  and  that  as  to  the  other  matters  embraced 
in  the  petition  the  case  should  be  closed,  subject  to  further  ap- 
plication on  the  part  of  the  petitioner  in  respect  thereto.  The 
order  of  the  commission  should  also  give  the  petitioner  leave  to 
apply  for  a  reopening  of  the  entire  case  or  on  or  after  November 
J,  1913,  upon  affidavits  showing  that  the  Antwerp  Light  and 
Power  Company  is  failing  to  render  adequate  continuous  service 
to  the  people  of  that  locality. 


In  the  Matter  of  the  Application  of  The  New  York  Centrai* 
AND  Hudson  River  Railroad  Company;  Rome,  Watertown 
AND  Ogdensburg  Railroad  Company  ;  The  Utica  and  Black 
River  Railroad  Company;  Oswego  and  Rome  Railroad 
Company  ;  Carthage,  Watertown  and  Sackets  Harbor 
Railroad  Company;  The  Niagara  Falls  Branch  Railroad 
Company;  and  Little  Falls  and  Dolgevillb  Railroad 
Company  for  leave  to  consolidate. 

(Public  Service  CommiBsioii;  Second  District,  April,  19'13.) 

Discretion  is  intrusted  to  the  commission  in  the  matter  of  consolidation  of 
railroads. 

Consolidation  of  Rome,  Watertown  and  Ogdensburg;  Utica  and  Bl^ck 
River;  Oswego  and  Rome;  Carthage,  Watertown  and  Sackets  Harbor; 
Niagara  Falls  Branch;  and  Little  Falls  and  Dolgeville  railroad  companies 
with  the  New  York  Central  and  Hudson  River  Railroad  Company,  accord- 
ing to  the  terms  of  a  consolidation  agreement  duly  made  under  the  pro- 
visions of  the  Railroad  Law,  approved. 

A.  H.  Harris,  for  the  applicants* 

Thomas  C.  Watkins^  for  Mrs.  Jerome  B.  Watkins  and  Mib* 
F.  B.  Hull. 

James  J.   Franc,   for  Edwin  G.   Bnins,  stockholder  Rome, 
Watertown  and  Ogdensburg  Bailroad  Company. 
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Joseph  C.  Jackson,  jr.,  for  himself  and  other  stockholders  of 
Rome,  Watertown  and  Ogdensburg  Railroad  Company. 

William  D.  Morrow,  as  railroad  commissioner  and  attorney  for 
the  town  of  Theresa,  Jefferson  county. 

Cortlandt  F.  Bishop,  for  estates  of  Matilda  W.  White  and  of 
David  W.  Bishop,  stodkholders  Rome,  Watertown  and  Ogdensburg 
Railroad  Company. 

William  Starr  Miller,  in  person. 

Decker,  Commissioner. —  This  is  an  application  to  the  com- 
mission for  approval  of  the  consolidation  of  the  Rome,  Water- 
town  and  Ogdensburg;  Utica  and  Black  River;  Osw^o  and 
Rome;  Carthage,  Watertown  and  Sackets  Harbor;  Niagara  Falls 
Branch ;  and  Little  Falls  and  Dolgeville  railroad  companies  with 
the  New  York  Central  and  Hudson  River  Railroad  Company. 
The  consolidation  is  sought  to  be  effected  under  the  Railroad 
Law  (§§  140,  141  and  142),  and  under  section  140  the  approval 
of  this  commission  is  necessary  before  the  consolidation  can  be 
accomplished.  The  proceedings  thus  far  taken  by  the  companies 
in  progressing  the  matter  of  consolidation  have  all  been,  as  we 
are  advised,  entirely  in  accord  with  the  procedure  prescribed  in 
the  Railroad  Law. 

The  capital  stock  of  the  new  corporation,  which  is  to  be  the 
New  York  Central  and  Hudson  River  Railroad  Company,  the 
same  as  the  present  company  of  that  name,  is  proposed  to  be 
$225,581,100  divided  into  2,255,811  shares  of  the  par  value  of 
$100  each.  The  combined  capital  stocks  of  the  present  companies 
amount,  in  shares  of  $100  each,  to  2,361,537  shares,  with  a  total 
par  value  of  $236,153,700,  or  $10,572,600  in  par  value  more 
than  the  intended  capital  stock  of  the  prc^osed  consolidated 
corporation.  This  decrease  results  from  the  necessary  cancella- 
tion of  the  stocks  now  owned  by  two  of  the  companies,  which  are 
parts  of  the  outstanding  stock  issues  of  other  companies  parties 
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to  the  consolidation,  les6  certain  additions  arising  from  the  bases 
of  exchange  shown  in  the  consolidation  agreement  which  will  be 
described. 

The  New  York  Central  owns  80,188  shares  of  the  Rome,  Water- 
town  and  Ogdensburg,  which  has  a  stock  issue  of  $10,000,000. 
These  shares,  par  value,  $8,018,800,  are  to  be  canceled-  The 
remainder,  19,812  shares,  may  be  exchanged  for  25,359  36/100 
shares  of  the  stock  of  the  consolidated  corporation.  This  exchange 
of  stock  by  outside  owners  is  upon  the  basis  of  one  share  of  Rome, 
Watertown  and  Ogdensburg  stock  for  one  and  twenty-eight  hun- 
dredths share  of  stock  of  the  consolidated  corporation.  Par  yalue 
figures  are  $1,981,200  Rome,  Watertown  and  Ogdensburg  stock 
exchangeable  for  $2,535,936  consolidated  corporation  stock:,  dif- 
ference $554,736.  The  Rome,  Watertown  and  Ogdensburg  road 
has  been  under  lease  since  March  14,  1891,  to  the  New  York 
Central  and  Hudson  River  Railroad  Company,  upon  a  rental  of 
five  per  cent  on  the  stock  of  the  Rome,  Watertown  and  Ogdensburg 
company.  The  New  York  Central  dividend  is  and  for  some  time 
has  been  on  a  5  per  cent  basis.  Its  average  dividend  for  the  past 
twenty  years  has  been  four  and  seven-eighths  per  cent.  The  New 
York  Central  stock  sells  now  above  par  and  around  105.  It  has 
been  imtil  recently  coni^iderably  higher,  around  115,  but  in  com- 
mon with  other  railroad  securities  the  market  quotations  for  some 
time  past  have  been  comparatively  low.  If  the  exchanged  stock 
were  sold  even  as  low  as  par,  it  would  realize  $2,535,936,  and 
this  sum  invested  at  four  per  cent  in  such  good  securities,  now 
easily  obtainable,  as  the  holder  may  select,  would  yield  a  return 
amounting  to  $101,437.44.  The  five  per  cent  return  on  the 
present  stock,  under  the  lease,  amounts  annually  to  $99,060. 

The  New  York  Central  owns  9,331  shares  of  Utica  and  Black 
River  stock,  and  the  Rome,  Watertown  and  Ogdensburg  holds 
11,200  shares  of  Utica  and  Black  River  stock.  These  shares,  par 
value  of  $2,053,100,  are  to  be  canceled.  The  stock  issue  outr 
standing  of  the  Utica  and  Black  River  is  22,230  shares,  par 
value  $2,223,000.  The  remainder  of  the  stock,  1,669  shares,  may 
be  exchanged  for  3,058  20/100  shares  of  the  stock  of  iJie  con- 
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dictated  corporation.  This  exchange  of  stock  by  outside  owners 
is  upon  the  basis  of  one  share  of  Utica  and  Black  River  stock  for 
one  and  eighty  hundredths  share  of  stock  of  the  consolidated 
corporation.  Par  value  figures  are  $166,900  Utica  and  Black 
River  stock  for  $305,820  consolidated  corporation  stock:  differ- 
ence $138,920.  The  Utica  and  Black  River  has  been  under  lease 
to  the  Rome,  Watertown  and  Ogdensburg  since  April  14,  1886, 
upon  a  rental  of  seven  per  cent  on  the  stock  of  the  Utica  and 
Black  River.  If  the  stock  received  in  exchange  were  sold  even 
as  low  as  par  it  would  realize  $305,820,  and  this  sum  invested 
in  obtainable  good  four  per  cent  securities  would  yield  a  return 
annually  of  $12,232.80.  The  seven  per  cent  return  on  present 
Utica  and  Black  River  stock,  under  the  lease,  amounts  annually 
to  $11,683. 

As  to  the  Oswego  and  Rome,  the  New  York  Central  owns  2,022 
shares  of  the  outstanding  stock  issue  of  2,149  shares,  leaving  only 
127  shares  in  outside  hands.  The  2,022  shares  held  by  the  New 
York  Central  are  to  be  canceled.  The  remaining  127  shares  are 
exchangeable  on  the  basis  of  one  share  of  the  Oswego  and  Rome 
for  three-tenths  of  a  share  of  the  consolidated  corporation. 

As  to  the  Carthage,  Watertown  and  Sackets  Harbor,  the  New 
York  Central  owns  215  shares  of  seven  per  cent  preferred  stock 
and  4,627  shares  of  common  stock,  all  of  which  will  be  canceled. 
This  is  all  of  the  preferred  stock  issued  and  all  of  the  common, 
except  23  shares  which  are  to  be  exchangeable  on  the  basis  of  one 
share  of  the  Carthage,  Watertown  and  Sackets  Harbor  stock  for 
two  shares  of  the  stock  of  the  consolidated  corporation. 

As  to  the  Niagara  Falls  Branch  railroad,  2,430  shares  are 
owned  by  the  Rome,  Watertown  and  Ogdensburg  and  70  shares  by 
the  New  York  Central,  and  these,  constituting  all  of  the  stock  of 
the  Niagara  company,  will  be  canceled. 

As  to  the  Little  Falls  and  Dolgeville,  the  New  York  Central 

owns  2,484  shares  which  will  be  canceled.     The  remaining  16 

shares  will  be  entitled  to  exchange  for  stock  of  the  consolidated 

corporation  on  the  basis  of  share  for  share. 

Stockholders  who  through  exchange  are  entitled  to  a  fraction  of 
Vol.  Ill  — 14 
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a  share  of  stock  will  receive  a  certificate  of  ownership  thereof,  and 
the  certificate  will  provide  that  when  certificates  for  fractions  of 
shares  equal  to  one  or  more  full  shares  shall  be  presented  a  certifi- 
cate for  a  full  share  or  shares  in  the  consolidated  company  stock 
equal  to  that  represented  by  the  fractions  of  shares  shall  be  issued 
in  place  thereof.  Such  fractions  of  shares  are  not  to  be  entitled 
to  any  interest  or  dividend  or  voting  power. 

Among  other  features  of  the  consolidation  agreement  is  the  fol- 
lowing: Until  surrendered  and  exchanged  for  certificates  issued 
by  it,  the  consolidated  corporation  shall  recognize  the  now  out- 
standing certificates  of  stock  of  the  respective  consolidating  corpo- 
rations (except  such  of  said  certificates  as  are  to  be  canceled  as 
hereinbefore  provided)  as  evidencing  the  rights  and  interests  of 
the  several  holders  thereof  as  stockholders  of  the  consolidated 
corporation,  to  the  same  extent  and  in  the  same  manner  as  those 
rights  and  interests  would  be  evidenced  by  certificates  issued  by  it 
had  such  outstanding  certificates  been  exchanged  therefor.  After 
tbe  consolidation  shall  have  become  effective,  however,  there  shall 
be  no  further  issujB  or  transfer  of  certificates  of  stock  of  the  con- 
solidating corporations,  but  from  time  to  time  as  such  certificates 
are  presented  to  the  consolidated  corporation  they  shall  be  can- 
celed and  certificates  of  stock  of  the  consolidated  corporation  shall 
be  issued,  on  the  several  bases  above  set  forth,  in  exchange  there- 
for. The  certificates  of  stock  of  the  consolidated  corporation  shall 
be  substantially  in  the  same  form  as  the  now  outstanding  certifi- 
cates of  stock  of  the  New  York  Central  and  Hudson  River  Rail- 
road  Company. 

All  of  these  other  roads  have  been  integral  parts  of  the  New 
York  Central  system  and,  with  its  other  lines,  the  subjects  of 
common  operation  for  a  long  period  of  years,  the  Rome,  Water- 
town  and  Ogdensburg  and  the  Utica  and  Black  River,  as  indicated 
by  the  leases,  since  the  Spring  of  1891.  There  has  been,  during 
all  of  this  long  period,  an  actual  consolidation  of  all  operations. 
This  has  been  completely  so,  even  to  the  extent  of  merging  of 
operating  and  income  accoimts.  The  sole  exception  has  consisted 
in  the  continuance  of  the  separate  corporate  existence  of  each 
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company,  as  was  necessary  of  course  to  comply  with  the  terms  of 
the  leases.  While  there  would  be  some  benefit  to  the  New  York 
Central  because  some  expenses  pertaining  to  the  maintenance  of 
separate  companies  are  now  incurred,  the  real  benefit  to  that  com- 
pany arises  from  the  merging  of  the  properties  themselves,  thereby 
adding  largely  to  the  security  of  its  present  funded  debt  and  sub- 
stantially increasing  its  credit  conditions  in  future  financial 
operations. 

There  is  no  reason  inhering  in  the  situation  of  these  companies 
as  corporations,  nor  in  the  location  of  their  properties,  nor  in 
public  policy,  in  view  of  the  previous  actual  operating  consolida- 
tion for  twenty  or  more  years,  which  would  justify  disapproval 
of  the  consolidation  application,  and  no  person  or  interest  has 
appeared  to  oppose  the  application  upon  any  such  ground. 

The  sole  opposition  to  the  application  for  approval  of  the  con- 
solidation comes  from  the  town  of  Theresa,  in  Jefferson  county, 
which  is  the  holder  of  488  shares  of  the  Utica  and  Black  Kiver 
Eailroad  Company  stock;  from  representatives  of  estates  which 
hold  stock  in  the  Utica  and  Black  Eiver  or  Rome,  Watertown  and 
Ogdensburg  companies;  and  one  or  more  protesting  individual 
stockholders  in  these  companies.  Such  opposition  is  based  upon 
the  fact  that  under  the  leases  of  the  Utica  and  Black  River  to  the 
Rome,  Watertown  and  Ogdensburg,  and  of  the  Rome,  Watertown 
and  Ogdensburg  to  the  New  York  Central,  holders  of  stock  in  the 
Utica  and  Black  River  and  the  Rome,  Watertown  and  Odgens- 
burg  are  entitled  under  the  contract  of  lease  to  receive  a  stipulated 
definite  return  upon  their  stock,  equal  in  the  case  of  the  Rome, 
Watertown  and  Ogdensburg  to  five  per  cent  and  in  the  case  of  the 
Utica  and  Black  River  to  seven  per  cent,  annually;  while  under 
the  consolidation  proposed  they  must  take  their  chance  of  return 
upon  the  general  financial  success  in  the  future  of  the  New  York 
Central  and  the  declaration  of  adequate  dividends  by  the  board  of 
directors  of  the  New  York  Central  Company. 

The  leases  are  for  the  corporate  existence  of  the  two  lessor  com- 
panies mentioned,  but  the  guarantee  of  a  return  upon  the  stock 
as  rental  applies  only  during  the  continuance  of  the  lease  in  each 
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casa  At  the  times  these  leases  were  entered  into  the  provisions 
of  law  relating  to  consolidation  of  railroads  which  are  now  invoked 
by  the  consolidating  companies  were  in  effect  substantially  as  they 
are  to-day,  and  had  been  in  force  since  1869,  In  other  words,  these 
leases  were  made  subject  to  the  operation  of  laws  then  in  force. 
The  objectors  before  us,  whether  a  town,  executors  of  estates,  or 
individuals^  are  simply  minority  stockholders  whose  rights  accrued 
after  and  subject  to  the  right  to  consolidate  given  by  the  Legis- 
lature to  all  the  corporations  involved.  Hart  v.  Ogdensburg  & 
L.  C.  E.  R  Co.,  69  Hun,  378 ;  Colby  v.  Equitable  Trust  Co.,  124 
App.  Div.  262,  192  K  Y.  535 ;  Durfee  v.  Old  Colony  &  Fall 
Kiver  R  R  Ca,  87  Mass.  230,  240 ;  Hale  v.  Cheshire  Kailroad, 
161  id.  443 ;  Nugent  v.  Supervisors,  1  Wall.  241,  248,  22  Law.  Ed. 
83;  Venner  v.  Atchison  T.  &  S.  F.  R  R  Co.,  28  Fed.  Rep.  581, 
689 ;  Colgate  v.  U.  S.  Leather  Co.,  73  N.  J.  Eq,  72,  79,  81 ;  Cook 
Corp.  §  499  and  cases  cited;  Wood  v.  Seattle,  52  L.  R  A.  382-385 
note. 

If  for  any  reason  they  can  be  regarded  in  the  light  of  creditors 
whose  rights  may  not  be  impaired,  as  is  provided  in  section  143 
of  the  Railroad  Law,  the  objection  raised  by  the  objectors  is  not 
well  founded,  since  by  that  section  all  debts  and  liabilities  incurred 
by  either  of  the  corporations  parties  to  the  agreement  are  attached 
to  the  new  corporation  and  are  to  be  enforced  against  it  and  its 
property  to  the  same  extent  as  if  incurred  or  contracted  by  it. 
Gale  V.  Troy  &  Boston  R  E.  Co.,  51  Hun,  471;  Polhemus  v. 
Fitchburg  R  R  Co.,  123  JST.  Y.  502 ;  Cameron  y.  United  Traction 
Co.,  67  App.  Div.  557 ;  Lee  v.  Stillwater  &  Mechanicville  Street 
R  Co.,  140  id.  779. 

The  fact  that  the  leases  provide  for  payment  of  the  stipulated 
rate  of  return  on  the  stock  as  rental  directly  to  the  stockholders  of 
the  lessor  corporations  does  not  alter  the  standing  of  the  objectors 
as  stockholders,  since  the  lease  agreements  were  made  between  the 
lessor  and  lessee  as  corporations. 

We  are  unable  after  careful  examination  to  find  that  making 
the  proposed  consolidation  effective  would  constitute  any  invasion 
whatsoever  of  any  l^al  right  possessed  by  the  minority 
stockholders. 
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The  commission  may  also  exercise  a  sound  discretion  in  cases 
relating  to  railroad  coaBolidatione.  Has  there  been  presented  here 
on  the  part  of  these  objecting  stockholders  grounds  upon  which  to 
base  a  justifying  decision  adverse  to  the  application  i 

The  bases  of  exchange  set  forth  in  the  consolidation  agreement 
and  above  stated,  together  with  the  present  usable  market  price  of 
ilew  York  Central  stock,  make  it  certain  that  every  minority  stock- 
holder may  not  only  absolutely  protect  his  investment  but  increase 
the  rate  of  return  above  that  provided  in  the  lease  to  which  his 
stockholding  relates.  The  rate  of  dividend  declared  by  the  New 
York  Central  has  fluctuated  but  little  in  twenty  years. 

If  the  company^s  operating  expenses  shall  become  from  any 
cause  or  causes  largely  increased,  with  such  addition  to  the  ratio 
of  operating  expenses  to  gross  earnings  that  the  income  from 
operation  will  appear  too  small,  advances  in  rates  will  perforce 
be  made  and  sanctioned. 

There  may  be  fluctuations  in  the  rate  of  dividend,  but  we  have 
no  present  considerations  before  us  sufficient  to  warrant  a  con- 
clusion that  the  average  rate  of  dividend  of  this  company  will 
suffer  in  the  future  any  radical  diminution.  If  the  bases  of 
exchange  for  stock,  taken  in  connection  with  the  present  market 
price  of  New  York  Central  stock  (which  now  ranges  low  rather 
than  high  in  common  with  many  other  securities  of  the  same 
high  class),  showed  a  loss  to  the  present  stockholders  of  the  Rome, 
Watertown  and  Ogdensburg  or  Utica  and  Black  River  stock  upon 
sale  and  reinvestment,  or  even  a  bare  equality  on  a  par  value  for 
New  York  Central  stock,  a  serious  question  whether  the  exchange 
basis  is  fair  would  be  presented.  It  seems  to  the  commission  that 
since  every  Rome,  Watertown  and  Ogdensburg  or  Utica  and  Black 
River  stockholder,  outside  of  the  corporation  holders,  can  make 
money  on  his  investment  by  a  sale  and  reinvestment  of  the 
exchanged  stock,  or  can  continue  to  hold  the  present  stock  without 
exchange  and  receive  the  same  benefits  as  would  result  from  the 
exchange,  or  can  exchange  the  stock  and  hold  it  on  faith  in  the 
investment  value  of  the  new  stock,  the  options  so  available  are 
entirely  sufficient  to  cover  and  protect  the  fair  interests  of  these 
minority  stockholders. 
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The  town  of  Theresa  holds  438  shares  of  Utica  and  Black  Eiver 
stock  upon  which,  as  doubtless  upon  all  other  outstanding  stock  of 
that  company,  appears  this  statement :  "  7  per  cent  dividends 
guaranteed  by  the  Rome,  Watertown  &  Ogdensburg  R  R  Co." 
This  stock  was  issued  after  the  Eome,  Watertown  and  Ogdens- 
burg lease  of  the  Utica  and  Black  River  in  exchange  for  Utica  and 
Black  River  stock  previously  held*  The  only  guarantee  referred 
to  can  be  the  guarantee  provided  in  the  lease,  which  has  been 
described,  .and  the  guarantee  of  stock  so  issued  by  the  Utica  and 
Black  River  can  be  no  greater  in  scope  or  extent  as  against  the 
Rome,  Watertown  and  Ogdensburg  than  is  prescribed  in  the  lease 
itself.  The  present  stock  so  held  by  the  town  can  be  retained  in 
the  hands  of  the  holding  commissioners.  Whether  the  commis- 
sioners can  be  retained  in  office  upon  an  exchange  of  this  stock 
or  a  sale  of  new  stock  (if  an  exchange  is  made)  and  the  proceeds 
reinvested,  is  not  for  the  commission  to  determine  The  town  will 
doubtless  proceed  in  such  manner  as  it  may  be  advised  is  proper 
and  desirable.  We  can  not  justly  regard  the  town  holding  stock 
as  a  stockholder  having  different  rights  or  entitled  to  greater  con- 
sideration than  other  minority  stockholders.  We  call  attention 
to  this  merely  because  the  point  has  been  made  on  behalf  of  the 
town  that  this  consolidation  disturbs  a  settled  investment  of  the 
town. 

The  commission  has  given  much  time  and  consideration  to  this 
consolidation.  It  is  in  every  way  desirable  from  the  company's 
standpoint.  The  public  is  benefited  in  a  substantial  d^ree  by 
the  actual  amalgamation  of  the  properties,  since  some  economies 
of  accounting  and  administration  will  result,  and  needed  improve- 
ments of  the  Rome,  Watertown  and  Ogdensburg  and  the  Utica  and 
Black  River  lines  in  the  way  of  double  tracking  and  in  other 
important  respects  can  proceed  with  much  greater  freedom  under 
the  consolidation  with  general  mortgage  conditions  applying  to  all 
of  the  properties  than  if  moneys  for  such  improvement  are  to  be 
raised  upon  owned  property  and  applied  to  improve  the  leased 
property.  Moreover,  the  owner  of  a  property  feels  a  greater 
interest  in  improving  that  property  than  a  lessee  does  of  leased 
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property  upon  whom  the  burden  of  necessary  improvement  falls 
under  the  terms  of  the  lease.  The  latter  is  prone  to  limit  the 
improvement  to  the  minimum  dictated  by  actual  necessity.  The 
commission  has  been  for  some  time  of  the  opinion  that  the  traffic 
of  these  northern  New  York  lines  and  the  accommodation  of  the 
public  require  considerable  trackage  improvement,  including 
double  tracking,  beyond  what  has  been  effected,  and  it  is  inclined 
to  take  all  proper  steps  which  will  contribute  to  such  improvement. 
For  all  of  the  reasons  above  outlined  the  proposed  consolidation 
should  be  approved  and  order  entered  accordingly. 


In  the  Matter  of  the  Application  of  Habbt  Fishibb  bt  ai*.  for  the 
Public  Service  Commission,  Second  District,  to  intervene  and 
prevent  the  Grade  Crossing  Commission  of  the  City  of  Buffalo 
from  constructing  an  allied  dangerous  crossing  at  the  Erie 
railroad  and  Main  street,  ia  the  city  of  Buffalo. 

« 

(Public  Service  GoxmniBBion,  Second  District,  April,  1918.) 

When  the  provinona  of  a  special  law  conflict  with  those  of  a  general  law,  the 
commission  wiU  recognise  the  special  law,  under  the  general  mle. 

Section  91  of  the  Railroad  Law  confers  upon  the  public  service  com- 
mission full  power  and  authority  to  eliminate  grade  crossings  through- 
out the  state,  with  the  exception  of  such  municipalities  where  that 
power  and  duty  are  vested  in  some  local  body,  but  whenever  there  is  a 
conflict  between  the  provisions  of  a  general  law  and  a  special  law  upon 
the  same  subject,  it  seems  to  be  the  settled  practice  of  the  courts,  in  the 
absence  of  any  direction  to  the  contrary,  to  give  precedence  to  the  special 
law;  and  this  course  is  adopted  by  this  commission. 

Accordingly  held  that  the  public  service  commission  has  neither  super- 
Tisory  nor  appellate  jurisdiction  in  any  matter  involving  the  elimination 
of  existing  grade  crossings  in  the  city  of  Buffalo,  specified  in  chapter  358, 
Laws  1911;  nor  can  the  commission  institute  or  review  proceedings  for 
the  elimination  of  any  such  grade  crossing  within  the  city  of  Buffalo, 
where  there  is  a  duly  constituted  board  of  grade  crossing  commissioners 
clothed  with  the  power  to  conduct  such  proceedings,  change  the  character 
of  crossings,  close  streets  or  alter  their  grades,  and  adjust  the  expen.se 
thereof. 
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Harry  Fisher  for  petitioners 
Proceedings  ex  parte. 

HoDsoN,  Commissioner. —  This  matter  comes  to  the  commis- 
sion upon  the  amplication  of  Harry  Fisher,  who  is  the  alderman  of 
the  twentieth  ward  in  the  city  of  Buffalo,  and  many  of  the  resi- 
dents and  property  owners  in  the  neighborhood  of  Main  street 
where  the  Erie  railroad  crosses  the  same  in  said  city. 

The  petition  invokes  the  aid  of  the  commission  ostensibly  to  pre- 
vent the  construction  of  an  overhead  crossing  of  Main  street  by  the 
railroad,  but  in  fact  the  real  grievance  of  the  petitioners  seems  to 
be  that  the  grade  on  both  sides  of  the  subway  under  the  bridge 
which  will  carry  the  railroad  over  Main  street  will  be  such  as 
seriously  to  interfere  with  the  use  of  Main  street  as  a  thorough- 
fare for  vehicles  and  will  become  a  menace  to  travel  upon  said 
street,  because  there  will  be  a  four  per  cent  decline  into  the  subway 
from  the  north  which  will  meet  a  like  descent  in  the  grade  of  the 
tracks  of  the  Lockport  division  of  the  International  Railway  which 
enter  Main  street  at  right  angles  just  north  of  the  crossing. 

It  clearly  appears  from  the  petition  of  the  moving  parties  that 
the  grade  crossing  commission  of  the  city  of  Buffalo  has  already 
contracted  with  the  Erie  Railroad  Company  for  the  elimination 
of  the  grade  crossing  of  such  tracks  with  Main  street ;  and  it  is 
claimed  that  the  public  service  conmiission  should  intervene  at 
this  time  and  prevent  the  consummation  of  a  plan  which,  in  the 
judgment  of  the  petitioners,  would  create  a  greater  peril  to  the 
public  safety  and  a  more  dangerous  condition  of  traffic  than  tluU 
which  exists  with  the  present  grade  crossing. 

Jurisdiction  is  conferred  by  law  upon  the  Buffalo  grade  cross- 
ing commission  for  the  elimination  of  certain  existing  grade  cross- 
ings, within  definite  territorial  limits,  at  the  joint  expense  of  the 
city  of  Buffalo  and  the  railroad  companies  interested  (Laws  of 
1911,  chap.  358)  ;  and  in  this  respect  the  special  law  applicable  to 
the  city  of  Buffalo  differs  materially  from  the  general  law  con- 
ferring upon  the  public  service  commission  power  to  eliminate 
grade  crossings  throughout  the  state.    Railroad  Law,  §  91. 
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Under  the  Buffalo  Grade  Crossings  Act,  the  city  and  the  in- 
terested tailroad  companies  adjust  the  entire  expense  between 
themselves;  but  under  the  general  law  just  quoted,  the  expense  of 
eliminating  grade  crossings  is  borne  by  the  railroad  or  railroads, 
the  municipality,  and  the  state,  in  the  different  proportions  as 
hereinafter  set  forth;  under  the  special  grade  crossings  act  ap- 
plicable to  Buffalo,  the  grade  crossing  commission,  if  it  can  not 
agree  with  the  railroad  companies  upon  the  apportionment  of  the 
work  or  the  cost  of  the  proposed  improvement,  may  apply  to  the 
Supreme  Court  for  the  appointment  of  commissioners  to  make 
such  apportionment  (laws  of  1911,  chap.  358,  §  5) ;  but  under 
section  91  of  the  Railroad  Law,  which  is  the  only  statute  vesting 
the  public  service  commission  with  authority  to  climate  existing 
grade  crossings,  it  is  distinctly  provided  that  the  proceedings  shall 
be  initiated  by  a  petition,  either  from  the  state  commission  of 
highways,  or  from  the  mayor  and  common  council  of  a  city,  the 
president  and  trustees  of  a  village,  or  the  town  board  of  any  town, 
where  any  street,  avenue,  or  highway  crosses  or  is  crossed  by  a 
steam  surface  railroad  at  grade ;  and  if  the  proceedings  are  car- 
ried through  to  a  successful  termination,  the  obligation  rest- 
ing upon  such  municipality  is  only  one-fourth  of  the  cost 
of  such  elimination,  another  one-fourth  is  paid  by  the  state, 
and  the  railroad  is  compelled  to  pay  an  equal  half  of  the  ex- 
penses, in  all  cases  brought  by  such  local  authorities;  while 
a  different  rule  prevails  for  the  division  of  expense  in  proceedings 
initiated  by  the  state  commission  of  highways,  which  is  that 
*' whenever  under  the  provisions  of  sections  90  and  91  of  this 
chapter  (Railroad  Law)  a  highway  is  constructed  across  an  exist- 
ing railroad,  and  is  a  part  of  a  state  or  county  highway  constructed 
or  improved  as  provided  in  the  highway  law,  one-half  of  the  ex- 
pense of  making  such  crossing  above  or  below  grade  shall  be  paid 
by  the  railroad  corporation,  and  the  remaining  one-half  of  such 
expense  shall  be  paid  by  the  state  in  the  case  of  a  state  highway, 
and  jointly  by  the  state,  county,  and  town  in  the  case  of  a  county 
highway,  in  the  same  proportion  and  in  the  same  manner  as  the 
cost  of  the  construction  or  improvemcDt  of  such  state  or  county 
highway  is  paid."    Railroad  Law,  §  94. 
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It  is  plain  therefore  that,  although  both  the  general  Railroad 
Law  and  the  Buffalo  Grade  Crossings  Commission  Act  have  the 
same  object  in  view,  i.  e.  the  elimination  of  existing  grade  cross- 
ings, the  proceedings  under  them  are  totally  dissimilar,  are 
initiated  by  different  officers,  and  the  division  and  payment  of  the 
expense  are  not  at  all  alike. 

Both  the  public  service  commission  and  the  Buffalo  grade  cross- 
ing commission  are  creatures  of  the  law,  and  manifestly  have  no 
greater  or  other  jurisdiction  than  is  found  in  the  express  provisions 
of  the  law  itself;  none  other  can  be  assumed  by  us  simply  because 
we  happen  to  be  a  state  commission  and  the  Buffalo  commission  is 
a  local  body;  the  two  commissions  are  not  in  any  way  connected, 
either  by  law  or  usage,  and  neither  should  seek  to  trench  upon  the 
powers  and  duties  or  invade  the  domain  of  the  other. 

We  believe,  therefore,  that  section  91  of  the  Railroad  Law  con- 
fers upon  the  public  service  commission  full  power  and  authority  to 
eliminate  grade  crossings  throughout  the  state,  with  the  exception 
of  such  municipalities  where  that  power  and  duty  are  vested  in 
some  local  body ;  and  that  whenever  there  is  a  conflict  between  the 
provisions  of  a  general  law  and  a  special  law  upon  the  same  sub- 
ject, it  seems  to  be  the  settled  practice  of  the  courts,  in  the  absence 
of  any  direction  to  the  contrary,  to  give  precedence  to  the  special 
law ;  and  this  course  is  adopted  by  this  commission. 

These  views  necessarily  lead  to  the  conclusion  that  the  public 
service  commission  has  neither  supervisory  nor  appellate  jurisdic- 
tion in  any  matter  involving  the  elimination  of  existing  grade 
crossings  in  the  city  of  Buffalo  specified  in  chapter  358  of  the  laws 
of  1911;  nor  can  this  commission  institute  or  review  proceedings 
for  the  elimination  of  any  such  grade  crossing  within  the  city  of 
Buffalo,  where  there  is  a  duly  constituted  board  of  grade  crossing 
commissioners  clothed  with  the  power  to  conduct  such  proceed- 
ings, change  the  character  of  crossings,  close  streets  or  alter  their 
grades,  and  adjust  the  expense  thereof. 

In  accordance  with  this  opinion,  let  an  order  be  entered  dismiss- 
ing the  petition  herein. 
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In  the  Matter  of  Patrick  O'Day  v.  New  Yobk  Telephone  Com- 
pany. 

(Public  Service  Commission,  Second  District,  April,  1913.) 

£nf  creed  extension  of  service  line. 

Respondent  ordered  to  extend  its  Williamsville  telephone  line  a  distance 
of  about  two  miles  to  connect  with  the  residences  of  complainant  and 
seven  other  prospective  subscribers  upon  stated  ternu. 

Charlee  F.  O'Connor  for  complainant 

BL  V.  Marye  and  Walter  P.  Crowell  for  respondent 

Decker,  Commissioner. —  Rsepondent's  line  is  constructed 
T^ithin  about  two  miles  of  complainant's  residence  which  is  located 
about  four  miles  east  of  Williamsville  on  the  Buffalo-Batavia  state 
road.  The  Pioneer  Telephone  Company's  line  now  ends  about  one 
and  one-half  miles  to  the  east  of  complainant's  residence.  Com- 
plainant applied  to  respondent,  New  York  Telephone  Company, 
for  a  connection  with  its  line,  and  thereupon  respondent  offered  to 
make  the  connection  on  terms  described  as  follows :  Complainant 
to  pay  for  building  the  line  over  the  two  miles  distance,  the  cost 
being  estimated  at  $670,  and  thereafter  to  pay  an  annual  rental 
charge  of  $66.  This  annual  charge  is  made  up  by  taking  the  base 
rate  for  the  Williamsville  exchange  telephone  service  which  is  $18, 
and  adding  thereto  a  mileage  charge  of  $48  which  is  equal  to  $6 
per  quarter  mile.  The  service  to  be  rendered  would  be  a  multi- 
party business  service.  With  this  connection  complainant  would 
receive  service  in  respondent's  Williamsville  exchange  and  pay  a  5 
cent  toll  rate  to  Buffalo  in  which  he  is  specially  interested.  This 
offer  so  made  by  respondent  would  give  it  an  extension  of  line  for 
two  miles  without  cost  and  an  annual  charge  for  service  approxi- 
mating ten  per  cent  of  the  cost.  It  is  fair  to  say,  however,  that  the 
offer  was  based  entirely  upon  the  assumption  that  but  one  sub- 
scriber, the  complainant,  would  use  the  line.    At  the  hearing  it  was 
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developed  that  at  least  eight  subscribers  would  use  the  line,  and 
that  an  acceptable  guarantee  would  be  furnished  by  complainant 
covering  the  use  of  the  line  by  these  eight  subscribers  for  a  period 
of  not  less  than  three  years,  or  money  payment  equivalent  to  the 
amount  of  the  rates  which  would  be  paid  if  all  of  said  subscribers 
should  use  the  lina  This  is  concededly  a  totally  different  situa-^ 
tion,  and  one  which  should  and  must  change  the  terms  on  which 
the  connection  should  be  made.  Respondent  has  a  number  of 
multi-party  lines  upon  which  it  serves  as  few  as  eight  subscribers 
over  a  distance  of  two  miles  or  more  and  for  which  service  it 
charges  the  ordinary  multi-party  base  rates.  Respondent  can  not 
complain,  therefore,  if  for  this  service  it  should  be  required  to 
make  the  extension  as  it  has  offered  to  do,  and  if  it  should  be- 
authorized  to  charge  for  the  service  on  this  extended  line  its  Will- 
iamsville  base  rate  of  $18  per  year  plus  a  mileage  charge  of  $2  per 
quarter  mile,  or  $16  additional  per  year,  according  however  as  the 
mileage  may  be.  This  would  give  respondent  an  annual  charge  on 
the  two  miles  basis  of  $34  for  eight  subscribers  as  a  minimum, 
equal  to  a  total  of  $272.  This  should  be  fully  sufficient  to  pro- 
vide a  reasonable  return  upon  the  cost  of  the  line  and  use  of  instru- 
ments after  deduction  of  the  cost  of  operation  including  main- 
tenance. 

The  Pioneer  Telephone  Company  operates  to  the  east  and  north 
of  complainant's  residence,  with  its  central  exchange  at  Clarence. 
In  the  past  its  service  has  not  been  good.  Some  of  its  lines  appear 
to  be  overloaded.  The  farmers  along  the  Buffalo  road  prefer  the 
Williamsville  exchange  since  their  markets  are  at  Williamsville 
and  Buffalo.  The  toll  rate  for  the  Williamsville  exchange  area  to 
Buffalo  is  five  cents.  The  Pioneer  Telephone  Company's  toll  rate 
is  fifteen  cents.  It  is  said  to  be  contemplating  a  two-number  toll 
service  to  Buffalo  for  ten  cents  keeping  a  particular  person  rate  in 
effect  at  fifteen  cents.  The  objection  of  complainant  and  his  asso- 
ciates  to  the  Pioneer  service  is  that  they  would  be  connected  with 
the  Clarence  exchange  and  they  would  have  to  use  the  pooter 
service  of  the  Pioneer  company  besides  paying  a  toll  rate  to  Will- 
iamsville and  a  toll  rate  to  Buffalo  which  is  now  three  times  the 
toll  rate  for  the  Williamsville  exchange. 
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The  Xew  York  Telephone  Company  and  the  Pioneer  Telephone 
Company  have  a  traffic  agreement  under  which  connected  service 
is  provided  for  and  the  operation  by  the  Pioneer  company  in  cer- 
tain territory  is  recognized,  but  any  agreement  to  the  effect  that  the 
Pioneer  company  shall  have  a  monopoly  of  the  local  service  terri- 
tory east  of  the  Xew  York  company's  present  line  is  disclaimed. 

The  commission  is  of  the  opinion  that  respondent,  New  York 
Telephone  Company,  should  make  the  extension  upon  the  filing 
with  it  of  the  indemnity  bond  offered  by  complainant  at  the  hear- 
ing providing  for  at  least  eight  subscribers  to  the  line  as  extended 
and  their  continuance  as  subscribers  at  standard  rates  in 
•effect  for  a  period  of  at  least  three  years.  If  for  any  reason  the 
respondent  shall  arrange  for  the  extension  of  line  to  be  made  by 
the  Pioneer  Telephone  Company,  respondent.  New  York  Tele- 
phone Company,  should  provide  for  the  use  of  the  line  connecting 
with  its  Williamsville  exchange  by  complainant  and  his  associates 
upon  the  base  rate  of  eighteen  dollars  plus  sixteen  dollars  mileage 
and  a  five  cent  toll  charge  to  Buffalo.  Eespondent  should  be  at 
liberty  to  work  out  the  details  in  its  own  way. 

The  Commission  is  of  the  opinion  that  the  respondent,  New 
York  Telephone  Company,  should  make,  as  a  reasonable  addition 
to  its  line,  the  extension  along  or  near  the  Buffalo-Batavia  state 
road  from  the  end  of  its  present  line  in  that  vicinity  to  connect 
with  complainant's  residence  on  tJiat  road,  and  at  least  seven  other 
subscribers  located  on  or  near  that  road  who  shall  previous  to  such 
extension  by  respondent,  individually,  or  by  complainant  and  one 
or  more  of  said  other  subscribers,  file  with  respondent  an  indem- 
nity bond  covering  the  taking  by  said  subscribers  of  multi-party 
line  service  as  connected  with  respondent's  Williamsville  exchange 
for  a  period  of  three  years  at  a  rate  not  less  than  eighteen  dollars 
per  annum  as  a  base  rate  plus  two  dollars  per  quarter  mile  as  line 
mileage,  and  such  further  charge  as  may  result  from  any  reasonable 
addition  to  the  base  rate  at  Williamsville  as  may  be  established 
hereafter  by  respondent  during  such  period  of  three  years  for  sub- 
scribers generally  in  the  Williamsville  exchange  area;  provided 
CI'*  that  such  indemnity  bond  may  provide  for  the  payment  of  the 
full  amount  of  the  rentals  as  for  the  eight  subscribers  by  a  less  num- 
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ber  of  subscribers  in  case  eight  subscribers  shall  not  during  the 
three  year  period  continuously  take  the  service;  and  provided  (2) 
that  respondent  may  arrange  with  the  Pioneer  Telephone  Com* 
pany  for  the  making  of  such  line  extension  and  for  service  there- 
over with  direct  connection  for  complainant  and  such  other  sub- 
scribers with  the  WiUiamsville  exchange  of  respondent ;  and  pro- 
vided (3)  that  the  toll  rate  charged  between  complainant's  and 
such  other  subscribers'  stations  and  the  city  of  Buffalo  shall  not  ex- 
ceed the  toll  rate  between  WiUiamsville  and  Buffalo;  that  com- 
plainant should  furnish  the  said  indemnity  bond  to  the  respondent 
on  or  before  May  10,  1913,  and  that  upon  the  filing  with  re- 
spondent of  said  indemnity  bond  the  respondent  should  proceed 
promptly  with  the  said  extension  as  a  reasonable  addition  to  its  line 
and  put  the  same  in  operation  with  the  service  as  hereinabove  pro- 
vided before  June  15,  1913. 

Order  will  be  entered  accordingly,  with  direction  therein  that 
respondent  shall  notify  the  commission  on  or  before  April  25, 
1913,  whether  it  will  accept  and  obey  the  provisions  of  the  order. 


In  the  Matter  of  the  Complaint  of  Louis  P.  Fuhrmantt  as 
Mayor  op  the  City  op  Buppalo  against  Buppalo  General 
Electric  Company. 

(Public  Service  Commission,  Second  District,  April,  1913.) 

Allegations  of  unjust  and  unreasonable  prices  for  electric  energy. 
Elements  and  principles  to  be  considered  in  determining  the  matter  of  rates. 
Fair  value,  "going-concern"  value  and  value  of  contract  with  power  com* 
pany. 

Buffalo  General  Electric  Company  distributes  and  sells  electric  energy 
in  the  city  of  Buffalo.  It  purchases  this  energy  within  the  limits  of  the 
city  principally  from  the  Cataract  Power  and  Conduit  Company,  the 
price  paid  said  company  being  $25  each  electric  horsepower.  The  mayor 
of  the  city  made  complaint  that  the  prices  charged  by  said  company 
were  unjust  and  unreasonable.  After  answer  and  hearing,  the  commis- 
sion finds  that  the  general  level  of  the  rates  of  the  company  should  be 
reduced  an  average  of  twenty-five  per  cent,  with  a  change  in  form  of 

the  sliding  scales  used  by  the  company  in  its  schedules. 

About  the  time  of  the  formation  of  the  company  it  entered  into  a 

contract  with  the  General  Electric  Coinpany  of  Schenectady,  and  as  a 
consideration  to  said  General  Electric  Company  of  Schenectady  for  enter- 
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ing  into  said  contract  there  was  issued  to  it  stock  to  the  amount  of 
$600,000  and  bonds  to  the  amount  of  $100,000.  The  company  claims  in 
effect  that  a  return  of  some  amount  should  be  allowed  in  the  rate  because 
of  the  existence  of  this  stock  and  bonds.  The  commission  in  discussing 
this  question  considers  the  status  of  investors  in  the  stocks  and  bonds 
of  public  service  corporations. 

Among  the  points  decided  herein  are  included  the  following:  That  the 
Electric  Company  is  not  entitled  to  returns  upon  the  contract  which  it 
has  with  the  Cataract  Power  and  Conduit  Company.  Returns  to  be 
allowed  upon  a  building  partly  used  for  the  purposes  of  the  company 
and  partly  for  rental.  Whether  the  unaccounted  for  energy  is  excessive 
and  unreasonable. 

Clark  H.  Hammond,  Corporation  Counsel,  Harry  D.  Sanders, 
Assistant  City  Attorney,  for  complainant. 

Kenefick,  Cooke,  Mitchell  &  Bass,  for  respondent 

Stevens,  Chairman. —  At  the  outset  of  the  case  against  the 
Buffalo  General  Electric  Company,  it  is  well  to  observe  that 
many  of  the  most  important  questions  arising  in  it  have  been 
fully  discussed  in  the  case  against  the  Cataract  Power  and  Con- 
duit Company,  and  therefore  as  to  these  it  will  only  be  necessary 
to  refer  to  such  discussion  and  to  state  the  conclusions  reached  in 
the  case  of  the  General  Electric. 

It  is  also  probably  advisable  to  state  at  this  time  the  stock- 
holding relationships  existing  between  the  two  companies,  since 
undoubtedly  there  has  been  some  misapprehension  as  to  this  point 
in  the  minds  of  the  public 

The  capital  stock  of  the  Cataract  Power  and  Conduit  Company 
consists  of  20,000  shares  of  the  par  value  of  $2,000,000.  Of  this 
stock,  10,200  shares  of  the  par  value  of  $1,020,000,  a  majority 
control,  are  owned  by  the  Niagara  Falls  Power  Company.  Ap- 
proximately 67  stockholders  of  the  Buffalo  General  Electric  Com- 
pany own  stock  in  the  Cataract  company.  The  amount  so  owned 
is  approximately  7,112  shares  of  a  par  value  of  $711,200,  being 
approximately  thirty-five  per  cent  of  the  entire  stock  of  the 
Cataract  company.  There  are  122  stockholders  of  the  Cataract 
company. 

The  stock  of  the  Buffalo  General  Electric  Company  consists  of 
87,240  shares  of  the  par  value  of  $3,724,000,  owned  by  415  stock- 
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holders.  Approximately  67  stockholderB  of  the  Cataract  com- 
pany own  10,026  shares  of  the  stock  of  the  Buffalo  General 
Eleetrie  Company,  of  a  par  value  of  $1,002,600,  being  twenty- 
six  and  nine-tenths  per  cent  of  the  entire  stock  of  this  company. 
To  state  the  matter  in  another  way,  stockholders  having  holdings 
in  both  companies  own  thirty-five  per  cent  of  the  stock  of  the 
(^ataract  company  and  twenty-six  and  nine-tenths  per  cent  of  the 
stock  of  the  General  Electric  company.  It  does  not  appear  of 
record  that  the  Niagara  Falls  Power  Company,  either  directly  or 
indirectly,  has  any  stockholdings  in  the  General  Electric. 
Whether  it  really  owns  stock  standing  in  the  name  -of  private 
individuals  is  not  known  to  the  Commission.  There  is  nothing 
in  the  list  of  stockholders  which  indicates  that  such  is  the  case. 

Buffalo  General  Electric  Company  was  incorporated  August  19, 
1892,  such  incorporation  purporting  to  be  a  consolidation  of  two 
then  existing  electrical  corporations,  namely,  the  Brush  Electric 
Light  Company  of  Buffalo  and  the  Thomson-Houston  Electric 
Light  and  Power  Company  of  Buffalo.  The  capitalization  of 
these  two  constituent  companies  has  not  been  ascertained  nor  is 
it  particularly  material. 

The  so-called  consolidation  agreement  was  in  effect  practically 
a  purchase  of  the  fixed  capital  and  franchises  of  the  consolidating 
companies,  there  being  excepted  from  the  consolidation  the  prop- 
erty of  the  consolidating  companies  consisting  of  cash,  accounts 
receivable,  supplies,  and  materials.  By  the  agreement,  stock  and 
bonds  were  to  be  issued  to  named  amounts  and  turned  over  to  the 
stockholders  of  the  constituent  companies  in  payment  for  the 
plants  and  franchises,  all  to  be  free  of  liens  and  incumbrances 
except  that  the  Thomson-Houston  property  was  to  remain  sub- 
ject to  the  lien  of  certain  bonds  secured  by  mortgage  to  the 
amount  of  $600,000.  The  following  tabulation  shows  the 
amounts  issued  to  each  company : 

Stock  Bonds 

Brush  company $800, 000  $900, 000 

Thomson-Houston  company   500, 000  200, 000 

Thomson-Houston  underlying  bonds 600,  000 

Totals $1,300,000        $1,700,000 
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The  total  of  stock  aad  bonds  issued  for  the  property  of  the  two 
companies  as  shown  by  thi«  tabulation  was  $3,000,000.  The  ques- 
tion is  presented,  what  was  the  fair  value  or  amount  of  the  physical 
property  ?  In  the  reports  of  the  company  to  the  former  commis- 
fiion  of  gas  and  electricity  for  the  years  ended  June  30,  1906,  and 
June  30,  1907,  this  value  is  stated  to  be  $900,000.  Obviously  this 
was  but  a  mere  estimate,  and  no  particular  reliance  can  be  placed 
upon  it. 

During  the  progress  of  the  examination  by  the  commission  into 
the  actual  cost  of  the  physical  properties  of  the  company,  which  is 
hereinafter  detailed,  an  elaborate  and  exhaustive  inquiry  was  mad«3 
into  the  cost  or  investment  value  of  the  physical  property  taken 
over  by  the  company  in  1892  from  the  constituent  companies.  The 
Tesults  of  !the  examination  were  included  in  the  examiner's  report 
eerved  upon  ike  company,  and  in  its  comments  upon  such  report 
the  company  does  not  question  the  substantial  correctness  of  the 
•conclusions  reached.     The  following  is  a  summary  of  the  estimate : 

Xand $153,993  00 

Buildings 167,  696  00 

<Teneral  structures   9,  368  00 

Furnaces,  boilers,  and  accessories 64, 789  00 

Steam  engines   92,  328  00 

Electric  generators  and  accessory  electric  power  equipment. . ..  246,  303  25 

Miscellaneous  power  plant  equipment -85, 800  00 

Poles  and  fixtures 74, 154  43 

Underground  conduit » 45, 845  00 

"Steam  mains    2, 500  00 

Distribution  system,  underground 8, 224  54 

Distribution  system,  overhead ,49, 041  87 

Arc  lamps 96,701  50 

Line  transformers  and  devices 16,  500  00 

Meters 4, 793  05 

Electrical  laboratory  equipment 76  00 

Total $1,118,113  64 


Following  the  foregoing  summary  in  the  report  are  upward  of 
twenty  pages  of  details,  going  with  great  elaboration  into  the  items 
of  the  property  and  the  cost  of  such  items.     In  the.  preparation  of 
Vol.  Ill  — 16 
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these  schedules  every  available  assistance  was  rendered  by  em- 
ployees of  the  company  who  were  in  full  touch  with  the  investiga- 
tions being  made ;  and  considering  the  circumstances  of  the  inves- 
tigation and  the  care  exercised  in  making  it,  it  is  believed  that  the 
total  value  assigned  to  the  physical  capital  as  of  August  1,  1892, 
of  $1,118,113,  does  not  err  upon  the  side  of  being  too  little. 

In  addition  to  stock  and  bonds  to  the  amount  of  $3,000,000 
issued  in  the  manner  above  detailed  at  the  time  of  the  consolidation, 
shortly  after  the  consolidation  the  respondent  issued  to  the  General 
Electric  Company  of  Schenectady  stock  to  the  amount  of  $600,000 
and  bonds  to  the  amount  of  $100,000.  On  the  date  of  the  execu- 
tion of  the  consolidation  agreement,  July  27,  1892,  the  General 
Electric  Company  of  Schenectady  entered  into  a  written  agreement 
with  the  individuals  named  in  the  articles  of  consolidation  as  the 
directors  of  the  Buffalo  General  Electric  Company,  in  and  by 
which  the  said  directors  agreed  that  upon  the  formation  of  the 
Buffalo  General  Electric  Company  by  consolidation,  they  would 
**  cause  the  Buffalo  company  to  execute  on  its  part  and  deliver  to 
the  General  company  the  form  of  contract  hereto  annexed  marked 
*  D/  and  also  cause  the  company  to  deliver  to  the  General  company 
in  payment  for  the  license,  rights,  and  privileges  conferred  by  said 
contract,  shares  of  the  capital  stock  of  the  Buffalo  company  amount- 
ing at  par  to  $600,000  and  6  per  cent  bonds  of  the  company 
amounting  at  par  to  $100,000,  said  bonds  to  be  a  portion  of  those 
provided  by  said  consolidation  agreement  to  be  issued  by  the  new 
company." 

The  consolidation  agreement  contained  the  following  clause: 
"  There  shall  be  issued  by  said  new  consolidated  company  by  direc- 
tion of  its  board  of  directors  $600,000  of  capital  stock  and  $100.- 
000  of  said  authorized  bonds  for  the  purpose  of  purchasing  addi- 
tional rights,  privileges  or  franchises  for  the  use  and  benefit  of 
said  consolidated  corporation." 

Under  and  pursuant  to  the  authority  conferred  by  the  clause  last 
quoted  from  the  articles  of  consolidation,  the  Buffalo  General  Elec- 
tric Company  did  issue  the  stock  and  bonds  to  the  amounts  named, 
and  did  execute  the  contract  with  the  General  Electric  Company 
of  Schenectady  known  as  form  "  D,"  said  contract  being  dated 
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the  15tli  day  of  October,  1892.  There  was  no  conflideration  re- 
ceived by  the  Buffalo  General  Electric  Company  for  the  issue  and 
delivery  of  stock  to  the  amount  of  $600,000  and  bonds  to  the 
amount  of  $100,000,  except  the  execution  and  delivery  by  the  Gen- 
eral Electric  Company  of  Schenectady  of  said  contract,  form  "  D.'* 

It  would  seem  from  the  foregoing  that  the  respondent  com- 
menced operations  in  the  year  1892,  with  a  total  capitalization  of 
$3,700,000,  consisting  of  stock  $1,900,000  and  bonds  $1,800,000. 

The  subsequent  history  of  the  capitalization  of  the  company 
is  as  follows:  About  September,  1904,  the  respondent  purchased 
5,000  shares  of  Buffalo  and  Niagara  Falls  Electric  Light  and 
Power  Company  stock  of  the  par  value  of  $500,000,  and  issued  in 
payment  therefor  its  common  stock  to  the  amount  of  $614,000  and 
its  bonds  to  the  amount  of  $200,000.  The  annual  report  of  respon- 
dent for  the  year  1911  states  that  stock  to  the  amount  of  $275,000 
was  sold  for  cash,  but  does  not  state  the  amount  of  cash  received ; 
and  also  states  that  stock  to  the  amount  of  $935,000  was  issued  as 
stock  dividends.  The  following,  therefore,  is  a  summary  of  the 
purposes  for  which  the  capital  stock  of  the  company  has  been 
issued : 

For  property  of  Brush   Electric  Light  Company $800 ,  000 

For  property  of  Thomson-Houston  company  600,  000 

For  agreement  with  General  Electric  Company 600, 000 

For  stock  of  Buffalo  and  Niagara  Falls  Electric  Light  and 

Power  Company   614, 000 

For  stock  dividends  035, 000 

For  cash  (amount  unknown) 275, 000 


Total $3,724,000 


The  total  amount  of  funded  debt  of  the  company  as  of  Decem- 
ber 31,  1911,  consisted  of  five  per  cent  bonds  of  the  par  value  of 
$3,188,000.  The  purposes  for  which  said  bonds  were  issued  were 
as  follows : 

To  stockholders  of  Brush  Electric  Light  Company $900,000 

To  stockholders  of  Thomson-Houston  company 200.  000 

To  refund  underlying  bonds  Thomson-Houston  company 600,000 
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To  General  Electric  Company  of  Schenectady $100,000 

Part  payment  of  stock  of  Buffalo  and  Niagara  Falls  Electric 

Light  Company 200. 000 

Sold  for  cash 316,  000 

For  construction  of  new  building  authorized  by  this  Commis- 
sion    570, 000 

For  construction  authorized  by  this  Commission 243 ,  000 

Unaccounted  for  59, 000 


Total $3,188,000 


It  will  be  noted  that  $59,000  is  unaccounted  for  in  the  fore- 
going tabulation.  The  commiBsion  has  not  learned  for  what  puiv 
poses  bonds  to  this  amount  were  issued. 

In  the  annual  report  of  the  company  for  1911  it  is  stated  at 
page  210:  "$1,859,000  was  issued  at  time  of  organization  for 
property,  franchises,  etc.,  of  Brush  Electric  Light  Company  and 
Thomson-Houston  Electric  Light  and  Power  Company.^'  It  would 
seem  that  bonds  to  this  amount  were  issued,  therefore,  for  some 
purpose  connected  with  the  original  organization*  The  total 
oapitalization  of  the  company  therefore  is : 

Stock $3,724,000 

Bonds 3,188.000 

Total $6,912,000 


all  of  which  has  been  issued  for  the  purposes  hereinbefore  stated. 

Ci^AiMED  Value  of  the  Property  in  Service 

As  we  understand  ihe  brief  of  the  city,  it  is  therein  claimed  that 
the  total  fair  value  of  all  the  property  employed  by  the  respond- 
ent in  the  public  service  is  the  sum  of  $1,860,407,  upon  which  it 
is  contended  the  respondent  is  entitled  to  a  return  of  six  per  eent, 
and  in  addition  thereto  annually  the  sum  of  $71,637.34  for 
amortization. 

On  the  other  hand,  upon  the  basis  of  reproduction  new  the 
respondent  claims  the  following  as  the  fair  value  of  its  property 
in  service: 
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Hepjoduction  value  new $4, 707,  Oil 

Additions  to  fixed  capital  in  1912 259,129 

Going  value   1 ,  200,  000 


Total $6,166,140 


Upon  this  sum  it  thinks  it  is  entitled  to  a  return  of  eight  per 
cent  per  annum. 

The  difference  betwe^i  the  two  estimates  as  to  the  value  of  the 
property  in  service  is  $4,316,733. 

Faib  Value  op  the  Pbopebtt  in  the  Public  Sebvicb 

This  case  was  tried  by  both  parties  upon  the  theory  that  the 
fair  value  was  to  be  determined  primarily  by  the  cost  of  reproduc- 
tion new.  No  other  course  was  open  to  the  city,  it  having  no 
means  of  determining  the  actual  investment  made  by  the  company 
in  its  property.  It  was  made  of  choice  by  the  company,  which  did 
not  seek  to  show  to  the  commission  how  much  had  been  actually 
invested  by  it  in  its  plant. 

As  in  the  Cataract  case,  the  commission  was  not  satisfied  with 
the  situation,  and  finding  that  the  cost  to  the  company  could  be 
ascertained  with  reasonable  exactness  by  an  examination  of  its 
books  and  records,  it  directed  such  an  examination  to  be  under- 
taken by  its  own  examiners  and  engineers.  The  result  of  this, 
examination  was  an  exceedingly  voluminous  report  of  nearly  twa 
hundred  pages.  This  report  was  submitted  to  both  the  city  and 
the  company  for  consideration,  and  after  such  consideration  was- 
introduced  in  evidence  as  a  part  of  the  record  upon  which  th& 
commission  was  to  make  its  determination.  The  city  has  made  no 
comments  thereon  and  offered  no  suggestions.  The  company  has 
submitted  such  criticisms  as  it  thought  proper,  which  will  be  here- 
inafter fully  considered. 

The  commission  has  made  a  careful  study  of  the  report  of  its 
examiners  and  engineers  in  the  light  of  the  criticisms  and  sugges- 
tions offered  by  the  company,  and  it  believes  that  with  some  cor- 
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rectione  to  be  hereafter  notcd^  the  results  shown  by  the  report 
should  be  accepted  as  the  chief  basis  to  work  from  in  reaching  a 
determination  as  to  the  fair  value  of  the  property  in  service.  The 
reasons  for  this  conclusion  are  substantially  the  same  as  those  set 
forth  in  the  Cataract  case,  and  need  not  be  repeated  at  this  time. 
In  reaching  this  conclusion  we  have  carefully  considered  and 
weighed  all  the  matters  enumerated  in  Smyth  v.  Ames  as  the  basis 
for  fixing  the  fair  value,  and  indeed  all  others  which  have  been 
suggested  by  counsel  on  either  side,  and  have  given  them  such 
weight  respectively  as  we  think  they  are  entitled  to  have.  We 
recognize  valuations  can  not  be  made  upon  a  universal  and  inflex- 
ible rule.  In  all  cases  the  end  to  be  attained  is  the  same,  but 
different  roads  may  be  traveled  to  reach  it 

The  cost  of  reproduction  new  theory,  as  it  is  applied  at  the 
present  time,  does  not  meet  the  approval  of  the  commission  as  con- 
trolling in  this  case.  There  is  altogether  too  much  uncertainty  as 
to  the  result  and  too  much  difference  of  opinion  as  to  the  bases 
upon  which  the  result  must  be  founded.  It  is  unnecessary  at  this 
time  to  repeat  all  of  the  illustrations  of  this  truth  which  are  to  be 
found  in  the  opinion  of  this  commission  in  the  case  of  the  Buffalo 
Gas  Company  and  in  the  case  of  the  Cataract  company.    *    *    *. 

It  will  be  noted  that  the  final  result  is  built  up  by  calculating 
each  percentage,  not  only  upon  the  labor  and  materials  cost,  but 
also  upon  the  amount  of  each  previous  percentage.  The  result  is 
that  the  percentages  thus  computed  aggregate  forty-nine  per  cent 
of  the  labor  and  materials  cost. 

How  this  method  of  calculating  percentages  affects  the  final 
result  may  best  be  shown  by  the  following  instance:  The  com- 
pany, about  1903,  purchased  at  one  time  3,000  enclosed  arc  lamps 
for  street  lighting  from  the  General  Electric  Company.  The  unit 
price  of  these  enclosed  arc  lamps  assumed  by  the  witness  in  his 
evidence  was  $21.70,  and  to  that  he  added,  as  is  shown  by  the  pre- 
ceding table,  certain  percentages,  and  the  following  shows  the 
result  which  the  company  claims  as  the  value  of  these  enclosed 
arc  lamps  at  the  present  time,  and  that  without  being  installed,  the 
installation  cost  not  appearing  in  these  figures : 
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3000  municipal  arc  lamps  @  $21.70 $65, 100  00 

Engineering  and  supervision,  5% $3,  255  00 

Organization  of  business,  6% 4, 101  30 

Taxes  and  interest  during  construction,  4%..  2,898  25 

Piecemeal  construction,  10% 7,635  46 

Promoter's  profit,  6% 4, 144  50 

Brokerage,  1%% 1,453  46 

23,  387  96 

Total $88,487  96 

Note:   Each  percentage  is  computed  upon  preceding  percentages. 

Dividing  the  total  value,  $88,487.96,  by  3,000,  the  number  of 
lamps,  we  find  that  the  company  claims  as  the  value  of  each  of 
these  lamps  uninstalled  $29.49.  As  a  matter  of  fact,  the  actual 
cost  to  the  company  for  these  lamps  uninstalled  was  $13.53^.  So 
far  as  has  been  disclosed  by  an  examination  of  the  books,  the  com- 
pany never  paid  for  a  single  enclosed  arc  the  sum  of  $21.70,  and 
the  average  cost  of  all  enclosed  arc  lamps  which  it  has  bought, 
exclusive  of  these  3,000,  was  $16.75  each.  We  are  unable  to  under- 
stand, and  no  explanation  has  been  offered  us,  why  a  company 
which  has  been  in  existence  for  years  should  be  entitled  to  charge 
a  promoter's  profit  of  five  per  cent  upon  new  arc  lamps  which  it 
buys  for  its  service.  We  are  also  unable  to  understand  why  a  teii 
per  cent  charge,  amounting  in  this  case  to  $7,535.45,  is  proper  for 
piecemeal  construction  in  the  case  of  buying  3,000  arc  lamps  at 
one  time. 

Passing  this  matter,  however,  and  assuming  that  some  per- 
centage charges  are  proper,  at  least  in  certain  cases,  the  amount  of 
nueh  percentage  is  a  matter  of  serious  consideration.  The  dis- 
crepancies in  the  evidence  of  the  witnesses  upon  these  percentages 
as  applied  to  the  facts  of  this  case  were  such  as  to  require  atten- 
tion, and  accordingly  three  engineers  were  asked  to  prepare  de- 
tailed estimates  of  the  engineering  cost  which  would  be  necessary 
in  order  to  reconstruct  anew  the  existing  plant  of  the  respond- 
ent. The  engineers  kindly  complied  with  this  request  and  the 
result  is  interesting.  The  tables  on  folded  leaf  show  exactly  what 
was  submitted  by  them.     [Detailed  tabulations  are  then  given]. 

It  will  be  noted  that  engineer  A  finds  the  total  of  salaries  and 
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expenses  to  be  $217,022,  engineer  B  to  be  $82,800,  and  engineer  C 
$103,750.  The  total  for  salaries,  wages,  and  fees  given  by  engineer 
A  is  $192,872,  as  against  $55,200  given  by  engineer  B.  Engineer 
B  gives  a  total  profit  to  the  engineering  firm  of  fifty  per  cent^ 
amounting  to  $41,400,  but  nothing  is  offered  to  show  why  the 
engineering  firm  should  have  any  profit  at  all.  It  is  not  necessary 
to  do  more  than  simply  to  call  attention  to  the  details  of  this  table 
as  showing  that  engineers  indulge  in  the  widest  latitude  of  opinion 
as  to  the  cost  of  the  work  with  which  they  should  be  the  most, 
familiar,  namely  the  engineering.  If  the  commission  were 
required  to  pass  upqn  this  evidence,  it  would  simply  have  to  make 
a  guess  as  to  which  engineer  is  right,  and  the  commission  believes, 
that  the  elimination  of  guessing  in  a  case  of  this  character  is  an 
end  greatly  to  be  desired  and  to  be  attained  if  possible. 

Returning  now  to  the  cost  of  the  fixed  capital  of  the  company 
December  31,  1911,  as  shovm  by  the  report  of  the  examiners  and 
engineers  of  the  commission.  The  following  table  is  a  summary  of 
the  same.  [This  table  shows  that  the  total  tangible  capital  is 
$1,118,113.64.  The  fixed  capital  expenditures  are  $2,073,850.86,. 
the  total  book  cost  fixed  capital  $3,191,934.50,  the  amount  included 
in  fixed  capital  but  not  in  service  $923,421.02,  and  fixed  capital 
owned  and  in  service  less  examiners'  and  engineers'  corrected  ccst 
$2,268,543.48.] 

Criticism  of  the  Company  Upon  the  Cost  as  Shown  by  Its* 

Own  Books. 

As  above  stated,  the  company  submitted  a  memorandum  re- 
viewing the  examiner's  report.  Such  memorandum  included  a 
comparative  statement  showing  the  cost  as  disclosed  by  the  re- 
port and  the  valuation  as  given  by  its  chief  witness  of  the 
physical  property.  The  cost  as  disclosed  by  the  report  is  $2,268,- 
543.48;  as  given  in  the  evidence  of  its  witness,  the  labor  and 
materials  cost  is  $2,633,638;  a  difference  of  $365,094.52. 

The  company  justly  remarks  that  it  is  difficult  to  compare  the 
totals  of  various  classes  of  work  for  the  reason  that  they  are 
distributed  differently  in  the  examiner's  report  and  in  the  in- 
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ventory  prepared  by  its  witness.  One  single  example  will  illu^ 
trate.  The  cost  of  installing  are  lamps  is  made  a  separate  matter 
of  estimate  by  the  company's  witness,  while  in  the  examiner's 
report  such  cost  is  carried  into  "  Overhead  Distribution  System.'^ 
In  order  to  correct  this  matter  and  afford  a  fair  basis  for  com- 
parison, the  commission  has  prepared  a  comparative  statement  of 
the  estimates  of  cost  of  reproduction  as  given  by  the  city  and 
cjmpany,  and  the  book  cost  of  the  property  of  the  company  as 
disclosed  by  the  examiner's  report  as  of  December  31,  1911,  in 
which  by  rearrangement  the  same  matters  are  allocated  all  to  the 
same  class,  and  the  following  is  such  rearrangement: 


CompAiiy. 

Cost 

$244,998  00 
98,813  00 

$212,588  0^ 
80,988  96- 

83,135  00 
593,100  00 
584,981  00 
544,701  00 

24,701  69 
537,983  08 
404.532  6» 
448,392  ISr 

265,907  00 

228,916  02 

208,104  00 

Ul,880  00 

7,636  00 

438  00 

108,376  86 

78,266  24 

2,981  89 

870  48 

$2,638,638  00 

$2,268,548  4& 

City. 

I^nd $171,000  00 

Buildings 96,939  00 

General     equipment     (Including 

tools) 81,704  00 

Sub-station   equipment   575 ,  696  00 

Overhead  distribntlon  system. . .  504,595  00 

Undergroand  distribution  system  560,718  00 
Line    transfonnerg   and    devices 

wlthoat  instJiUatlon   240,047  00 

Electric  meters  without  installa- 
tion    156.832  00 

Arc   lamps    90, 813  00 

Electrical   laboratory   equipment  8,610  00 

Other  tangible  electric  capital.  488  00 

Total  fixed   capitaL $2,432,387  00 


The  following  is  a  brief  discussion  of  the  questions  raised  by 
the  company  and  the  disposition  of  them,  which  in  the  opinion 
of  the  conmiission  is  proper. 

Land: 

The  cost  of  land  as  shown  by  the  books  of  the  company  is 
$212,583.95.  This  should  not  be  allowed.  The  following  table 
shows  each  parcel  owned  by  the  company  which  it  claims  to  be- 
in  the  public  service,  flie  valuation  put  thereon  by  the  witness  for 
the  company,  the  valuation  given  by  the  witness  for  the  city,  the 
book  cost,  and  the  amount  allowed: 
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For  company.  For  city. 

Parcel.                              (Mahoney.)  (Parke.)  Books.  Allowed. 

Btaats   street   $64,903  $50,000  $04,093  00  $64,093 

Tonawanda  street 17,750  14,200  17.750  00  not  used 

Niagara  and  Tonawanda 11 ,  250  6 ,  000  11 ,  250  00  not  used 

City  of  Lackawanna   1,000  800  865  00  1,000 

Genesee  and  Huron   150,000  >  100,000  117,725  05  150,000 

Totals  $244,998     $171,000  $212,583  95     $215,993 

>  Not  Parke. 

The  two  parcels  at  Tonawanda  street^  and  Niagara  and  Tona- 
wanda streets^  it  is  claimed  by  the  city  are  not  used  in  the  public 
service  at  the  present  time.  This  claim  appears  to  be  well 
founded,  and  the  commission  has  been  unable  to  find  any  satis- 
factory evidence  in  the  case  warranting  a  different  conclusion. 
They  are  therefore  not  reckoned,  although  the  city,  pursuant  to 
the  direction  of  the  commission,  gave  evidence  as  to  their  value. 

As  to  the  parcel  of  land  called  Staats  street  parcel,  we  are 
disposed  to  accept  the  valuation  of  the  witness  Mahoney.  As 
to  tibe  parcel  at  Genesee  and  Huron  streets  upon  which  the  new 
electric  building  is  erected,  the  cost  was  $117,725.96  as  carried 
upon  the  books  of  the  company.  We  are  satisfied  that  the  value 
is  at  least  $150,000,  and  have  so  allowed  it.  The  total  amount, 
therefore,  allowed  for  value  of  land  is  $215,998. 

Oenerai  Stmctures: 

Upon  this  item  not  disclosed  separately  in  the  foregoing  table 
there  is  a  difference  between  the  book  cost  and  the  witness's  valu- 
ation: a  difference  of  $3,827.01.  The  company  offers  some  con- 
jectures as  to  how  this  difference  arises,  and  says  it  is  probable 
that  some  parts  of  an  old  building  were  used.  It  should  have 
offered  evidence  instead  of  conjecture  to  meet  this  point 

Oenerai  Equipment: 

This  includes  ofiice,  stable,  and  shop  equipment,  and  the  differ- 
ence between  the  cost  and  the  appraised  value  of  the  witness  is 
$7,494.31.     Without  going  into  details  on  an  item  so  small  as 
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this,  we  are  inclined  to  believe  that  the  criticism  of  the  com- 
pany should  be  accepted  and  that  this  sum  of  $7,494.31  should 
be  added  to  the  value  of  the  property.  It  appears  that  some  of 
the  property  inventoried,  and  whicsh  the  company  unquestionably 
has,  does  not  appear  upon  the  books. 

Syb-station  Buildings: 

The  amount  upon  this  item  which  the  company  thinks  should 
be  allowed,  in  addition  to  that  appearing  upon  its  books,  is 
$13,997.03.  It  offers  nothing  but  conjecture  to  support  this  con- 
tention, and  at  least  one  consideration  offered  by  it  shows  that 
the  examiner  has  allowed  matters  which  should  not  have  been 
allowed.  Thus,  on  page  68,  as  is  cited  by  the  company,  part  of 
the  expense  is  for  tearing  down  an  old  building.  This  is  clearly 
an  operating  expense  and  not  a  charge  to  fixed  capital. 

Electrical  Laboratory  Equipment  and  Other  Tangible  Electric 
Capital: 

The  difference  on  these  items  is  $5,210.63.  It  is  claimed  that 
the  books  do  not  represent  all  the  property  in  existence  which  is 
used  by  the  company  in  the  public  service.  We  are  inclined  to 
think  that  this  is  correct,  and  therefore  this  additional  sum  of 
$5,210.63  should  be  allowed. 

Arc  Lamps: 

The  company  says :  "  The  difference  in  this  account  amounts 
to  $34,324.26.  With  the  exception  of  an  item  of  $2,827.50, 
there  is  no  valuation  given  for  the  cost  of  the  installation  of 
6,293  arc  lamps  at  present  in  use."  This  is  correct  in  a  sense, 
although  incorrect  as  to  its  application  to  the  case,  for  the  reason 
that  the  cost  of  installation  is  put  in  the  cost  of  overhead  distri- 
bution system. 

This  different  allocation  of  the  cost  of  installation  is  said  by 
the  company  to  account  for  about  $4,000  of  the  difference.  It 
then  remarks :  "  The  balance  is  caused  by  the  low  price  per 
lamp  obtained  from  the  books  on  account  of  an  exchange  of  old 
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lamps  made  with  the  manufacturer  " ;  and  it  adds  some  comments 
thereon. 

This  matter  of  arc  lamps  has  been  carefully  looked  into,  and 
as  hereinbefore  shown,  the  difference  does  not  arise  from  the  low 
price  allowed  for  the  old  lamps  exchanged.  The  transaction  which 
the  company  evidently  had  in  mind  was  one  of  the  purchase  of 
3,000  arc  lamps  for  street  lighting  in  1903,  and  as  above  stated, 
it  values  those  lamps  at  $21.70  each.  As  matter  of  fact,  the 
manufacturer  originally  asked  but  $18  each  for  these  lamps,  and 
the  purchase  was  a  matter  of  considerable  negotiation.  There  waft 
first  deducted  from  the  price  ten  per  cent,  and  then  an  arbitrary 
deduction  of  one  dollar  per  lamp,  so  that  the  final  price  reached 
was  $15.20  per  lamp;  and  then  for  reasons  which  the  company 
can  easily  ascertain  from  correspondence,  there  was  a  further 
deduction  made  which  amounted  to  $5,000.  The  following  state- 
ment shows  just  how  the  cost  of  $13.53%  per  lamp  was  arrived 
at: 

3,000  arc  lamps  at  original  base  price $18  00 

Less  10  per  cent 1  80 

$16  20 
Less  arbitrary  deduction 1  00 

$15  20 
Less  cash  rebate  of  $5,000  on  3,000  lamps 1  67 

Cost  per  lamp $13  53^ 

Total  original  cash  payment $42,  000  00 

Plus  allowance  of  $1.20  each  for  3,000  old  open 
arc  lamps  returned 3,  600  00 

$46,600  00 
Less  cash  rebate 5,000  00 

3,000  lamps  for $40,600  00 

Price  per  lamp •• 18  53^ 


We  perceive  no  reason  for  increasing  the  amount  over  the  book 
cost,  and  the  company  by  referring  to  its  own  records  can  easily 
determine  whether  this  is  right  or  wrong. 
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Sub-station  Equipment: 

Under  this  head  a  storage  battery  is  carried  upon  the  books  of 
the  company  at  $77,499.31,  and  this  amount  appears  in  the 
examiner's  report.  The  company  claims  the  battery  to  be  worth 
$90,000. 

The  facts  are  that  the  company  had  an  old  battery  which  it 
was  carrying  on  its  books  at  $77,499.31.  In  the  year  1911  it 
entered  into  a  contract  with  the  Electric  Storage  Battery  Com- 
pany to  replace  the  old  battery  with  a  new  one  for  a  cash  pay- 
ment of  something  over  $60,000,  and  the  constructing  company 
to  be  entitled  to  all  the  old  materials  in  addition  to  the  above 
mentioned  payment.  As  a  result  of  this  transaction  the  company 
did  Hot  change  the  sum  at  which  it  was  carrying  the  battery  upon 
its  books.  It  however  considers  that. the  battery  is  worth  $90,000, 
which  is  $12,501  in  excess  of  the  book  cost.  This  matter  was 
the  subject  of  some  contention  in  the  oral  evidence;  and  as  a  result 
of  the  whole  situation,  but  without  discussing  it  further,  we 
think  that  it  will  be  reasonable  to  add  this  sum  of  $12,501  to 
the  book  valuation  of  the  property. 

Underground  Distribution  System: 

The  examiner  deducted  from  the  cost  of  this  system  the  sum 
of  $8,079.65  for  commissions  paid  in  connection  with  the  under- 
ground conduit  system.  This  deduction  should  not  be  made 
unless  the  services  claimed  to  have  been  rendered  for  which  the 
-commissions  were  given  were  of  no  value.  The  company  says  in 
its  memorandum :  "  It  is  a  fact  that  the  company  had  had  its 
work  done  very  economically  as  a  result  of  the  superintendence 
which  has  been  given  it";  and  this  contention  appears  to  be 
justified  by  the  cost  of  the  system.  Therefore  this  sum  should 
be  restored  to  the  cost  of  the  property. 

This  is  as  far  as  it  is  necessary  to  pursue  the  criticisms  of 
the  company  in  detail.  There  is  a  very  considerable  criticism 
upon  the  costs  as  disclosed  by  its  own  books  of  the  distribution 
systems,  both  overhead  and  underground.  It  does  not  question 
that  the  examiner  has  torrectly  reported  the  facts  as  disclosed  by 
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the  books,  but  it  presents  tlie  argument  that  it  is  probable  that 
a  large  amount  of  the  labor  cost  was  charged  to  repairs,  and 
hence  went  into  the  operating  expenses  rather  than  to  cost  of 
ciipital:  in  other  words,  that  its  foreman  and  bookkeepers  allo- 
cated a  part  of  the  real  cost  to  operating  expenses  when  they 
should  not  have  so  done. 

It  gives  an  elaborate  table  showing  the  repair  costs  from  August 
1,  1892,  to  December  31,  1908,  and  claims  that  upon  their  face 
they  show  that  they  are  excessive  for  a  plant  of  the  size  of  that 
owned  by  it. 

There  should  be  no  question  raised  as  to  the  allocation  of  these 
expenses  since  the  1st  day  of  January,  1909,  at  which  time  the 
Uniform  System  of  Accounts  was  put  in  operation,  and  we  do  not 
understand  that  the  company  raises  any,  its  criticisms  being 
confined  to  installations  made  and  work  done  prior  to  that  date. 

In  determining  whether  the  company's  contention  is  correct, 
we  have  several  matters  to  aid  us:  (1)  ratio  of  operating  ex- 
penses to  earnings  before  and  after  January  1,  1909;  (2)  gen- 
eral observation  of  the  books  with  reference  to  the  care  in  handling 
details  as  to  distribution  between  capital  and  operating  expenses ; 
(3)  difference  in  unit  prices  used  by  the  company's  witness  and 
those  disclosed  by  the  books;  (4)  the  inadequate  explanations 
made  of  the  difference  by  the  company,  which  certainly  has  more 
knowledge  of  the  facts  than  anyone  else;  (6)  failure  of  the  com- 
pany to  avail  itself  of  data  at  its  command  to  test  the  correctness 
of  its  theory  as  to  the  cause  of  the  discrepancy. 

The  difference  in  unit  prices  shown  by  the  books  and  vouchers 
of  the  company  and  those  adopted  by  the  witness  really  explain 
the  greater  part  of  the  difference.  As  to  the  ratio  of  operating 
expenses,  if  the  company's  theory  is  correct,  that  ratio  should 
have  been  much  greater  prior  to  January  1,  1909,  than  after. 
An  examination  has  been  made  as  to  the  fact,  and  the  following 
table  shows  the  results  from  July  31,  1893,  to  December  31,  1911 : 
(a  detailed  tabulation  is  then  given.) 

A  glance  at  the  operating  ratios  prior  to  the  year  1909  shows 
that  they  were  very  much  less,  except  fo/  two  years  at  the  be- 
ginning of  operations  and  the  year  1899,  than  they  have  been 
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since  January  1,  1909.  This  fact  is  not  considered  to  be  con- 
clusive,  but  it  certainly  has  its  weight  when  we  come  to  conjecture 
in  determining  this  question.  ' 

Such  summaries  of  repairs  as  are  presented  by  the  respondent 
are  so  general  in  their  nature  as  to  be  of  but  very  little  if  any 
use  in  determining  the  real  facts.  The  summary  stops  with  the 
year  ended  December  31,  1908.  The  company  fails  to  take  into 
account  that  the  repairs  for  the  year  1911  were  $60,770.34,  which 
amount  has  been  exceeded  but  twice  in  the  existence  of  the  com- 
pany, and  which,  if  the  accounts  of  the  company  were  correctly 
kept,  includes  repairs  only  and  nothing  which  properly  should 
have  been  charged  to  fixed  capital.  It  also  failed  to  call  attention 
to  the  fact  that  the  repairs  for  the  year  1910  amounted  to 
$42,341.79,  which  is  above  the  average  for  the  entire  period  of 
the  operations  of  the  company.  Such  variations,  however,  from 
year  to  year,  are  not  the  basis  of  any  proper  deduction.  Thus 
the  repairs  for  the  year  ended  December  31,  1896,  were  $41,633.37 
according  to  the  company's  tabuation,  while  for  the  year  ended 
December  31,  1897,  they  amounted  only  to  $34,287.83.  For  the 
year  ended  December  31,  1899,  they  reached  only  the  sum  of 
$27,915.41.  From  such  results  as  these  anything  can  be  guessed; 
and  if  the  company  had  been  able  to  show  by  a  review  of  its 
vouchers  for  any  one  year  that  a  considerable  amount  had  been 
included  therein  for  repairs  which  properly  should  have  been 
charged  to  capital  account,  the  situation  would  have  presented  an 
entirely  different  aspect 

Value  of  Franchise. 

It  is  a  fact  that  the  respondent  has  a  perpetual  franchise  cover- 
ing all  the  streets  and  public  ways  of  the  city  of  Buffalo.  This 
franchise  was  acquired  in  the  purchase  from  the  Brush  company 
and  the  Thomson-Houston  company  of  the  fixed  capital  and  fran- 
chises of  those  companies. 

It  is  not  quite  clear  what  position  the  respondent  takes  con- 
cerning this  franchise,  as  to  whether  it  should  be  treated  as  an 
item  of  property  having  a  value  upon  which  the  company  is  en- 
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titled  to  a  return,  or  not.     At  page  39  of  its  brief  it  indicates 
three  possible  values,  as  follows: 

Reproduction  value  new,  with  additions,  etc $6, 166, 140 

Commercial  value    6, 948,  600 

Net  earnings  value 6, 750, 000 


In  none  of  these  valuations  does  a  valuation  appear  for  fran- 
chise, but  upon  pages  29-33  of  its  brief  it  argues  that  the  fran- 
chise has  value,  and  concludes  as  follows: 

If  it  has  a  value,  or  if  that  value  was  validly  agreed  upon  and  capitalized 
under  the  laws  in  force  when  it  was  done,  such  value  can  not  by  statute  be 
excluded  from  the  total  valuation  upon  which  a  public  service  corporation 
is  entitled  to  a  return. 

In  another  place  in  the  same  brief  the  following  language  is 
used: 

All  three  of  the  bases  for  the  valuation  of  franchises  in  that  case  are 
present  in  this  case,  viz.: 

{a)  The  franchises  were  included  in  the  valuation  in  strict  compliance 
with -the  then  existing  laws  of  the  state. 

( h )  The  agreement  under  which  the  franchises  were  included  in  the  "  aggre- 
gate value"  of  the  properties,  franchises,  and  rights  consolidated  has  always 
been  recognized  as  valid;  otherwise  it  must  be  assumed  that  some  attack 
upon  it  would  have  been  made  by  some  public  authority  during  the  twenty 
years  during  which  it  has  continued. 

(c)  The  stock  has  been  dealt  in  for  more  than  twenty  years  on  the  basis 
of  its  validity;  and  to  declare  the  basis  of  it  invalid  after  such  a  lapse  of 
time  would  be  to  do  great  injury  to  innocent  investors  who  have  relied  and 
had  a  right  to  rely  upon  the  validity  of  an  issue  of  stodc  made  strictly  in 
accordance  with  the  law. 

It  must  be  assumed  from  the  foregoing  language  that  the 
respondent  expects  that  some  franchise  value  must  be  allowed  it 
in  fixing  the  rate.  It  recognizes  that  the  stock  and  bonds  which 
were  issued  to  the  Thomson-Houston  and  Brush  companies 
amounted  to  $3,000,000 ;  that  the  physical  property  had  a  value 
of  practically  $1,100,000,  thus  leaving  $1,900,000  to  be  accounted 
for  in  intangibles  of  some  character. 

The  respondent  has  made  no  proof  whatsoever  regarding  this 
alleged  franchise  value,  but  if  it  claims  any  return  thereon  it 
relies  wholly  upon  the  argument  presented  in  its  brief. 
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It  is  true  that  a  great  deal  has  been  said  about  franchise  value 
in  rate  cases.  It  is  unnecessary  at  this  time  to  review  what  has 
been  said.  There  is  one  paramoimt  fundamental  consideration 
which,  in  the  judgment  of  the  conmiission,  is  conclusive  upon  the 
whole  matter,  and  the  facts  upon  which  it  is  based  are  as  follows : 
It  does  not  appear  that  any  sum  whatever  was  ever  paid  by  the 
respondent  or  by  its  predecessor  companies  for  this  franchise.  It 
was  a  gift  by  the  city  of  Buffalo  to  the  predecessor  companies,  and 
consists  wholly  in  permission  to  use  the  streets  of  the  city  for  the 
placing  of  poles,  stringing  of  wires,  and  placing  of  conduits.  The 
company  was  given  this  privilege,  without  which  it  could  not 
transact  its  business.  It  is  true  that  the  franchise  is  of  value  to 
the  company,  and  that  without  the  franchise  the  remainder  of  its 
property  would  not  possess  any  exchange  value  as  an  electric  plant, 
or  such  as  might  be  given  it  when  coupled  with  the  expectation! 
that  a  franchise  would  be  given.  If  it  were  entirely  certain  that 
no  franchise  would  be  given,  the  property  would  have  no  exchange 
value  except  for  purposes  other  than  the  distribution  of  electric 
energy.  The  franchise  gives  life  to  the  enterprise  and  makes 
possible  a  return  upon  the  capital  which  has  been  sunk  in  it.  It 
makes  possible  a  sale  of  the  concern  to  other  investors  if  those 
constructing  it  desire  to  part  with  their  interest.  It  is  indis- 
pensable to  the  conduct  of  the  enterprise.  All  of  these  considera- 
tions, however,  entirely  fail  to  show  that  the  public  should  pay 
a  return  upon  some  amount  assumed  to  be  the  value  of  the  fran- 
chise. The  investors  did  not  put  the  franchise  into  the  enterprise. 
That  was  done  by  the  public. 

The  whole  truth  lies  in  one  sentence:  If  the  franchise,  which 
was  a  gift  from  the  public  to  the  company,  should  be  made  the 
basis  of  a  money  return,  the  practical  result  would  be  that  the 
public  would  have  to  pay  money  to  the  company  because  it  had 
given  the  company  the  right  to  occupy  the  public  streets  with 
its  plant.  This  is  the  whole  of  the  matter,  and  when  thus  stated, 
there  is  but  little  more  to  be  said. 

The  city  of  Buffalo  as  a  municipality  has  given  the  company  a 
right  to  place  its  poles  and  string  its  wires  in  the  streets  for  the 
Vol.  Ill  — 18 
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purpose  of  lighting  the  streets.  The  argument  that  the  franchise 
thus  given  has  a  value  for  rate  making  purposes  comes  just  to 
this:  that  the  city  must  annually  pay  to  the  company,  in  addi- 
tion to  all  just  amounts  for  operating  expenses,  taxes,  amortiza- 
tion and  a  proper  return  upon  the  investment  made  by  the 
stockholders,  a  further  sum  because^  of  the  right  which  the  city 
itself  had  given  to  occupy  its  streets.  The  company  desires  to 
make  money  by  lighting  the  streets.  It  can  not  so  do  without 
having  its  plant  in  the  streets.  The  city  consents  that  the  plant 
may  be  put  in  the  streets,  and  the  company  then  desires  the  city 
to  pay  it  a  large  sum  because  it  has  consented  to  such  use  of  the 
streets.  If  the  francise  was  of  the  value  of  $2,000,000  as  seems 
to  have  been  assumed  in  the  consolidation,  and  the  proper  return 
upon  this  is  six  per  cent  per  annum,  the  public  in  the  city  of 
Buffalo  would  be  required  to  pay  $120,000  each  year  to  the  re- 
spondent for  no  reason  whatsoever  except  that  it  had  given  the 
company  the  right  to  occupy  the  public  streets  with  its  plant. 
We  are  not  prepared  to  say  that  either  the  municipality  of  Buf- 
falo or  the  customers  of  the  company  residing  in  Buffalo  should 
pay  anything  to  the  respondent  on  this  account. 

The  Contract  with  the  General  Electric  Company  op 

Schenectady 

It  has  been  hereinbefore  pointed  out  that  in  the  year  1892, 
shortly  after  the  consolidation,  the  respondent  issued  to  the  Gen- 
eral Electric  Company  of  Schenectady  its  common  stock  to  the 
amount  of  $600,000  and  its  bonds  to  the  amount  of  $100,000, 
which  stock  and  bonds  are  now  outstanding  and  form  a  part  of 
the  capitalization  of  the  company.  The  precise  position  of  the 
respondent  regarding  this  issue  of  stock  and  bonds  is  not  quite 
clear.    At  page  28  of  its  brief  it  uses  the  following  language: 

We  have  pointed  out  under  the  heading  "  Superseded  Property  "  the  advan* 
tages  secured  to  this  company  by  that  contract,  and  while  it  would  appear 
that  with  the  expiration  of  patents  and  the  general  expansion  in  the  way  of 
manufacturing  electrical  apparatus,  this  contract  is  now  of  little  value,  yet 
we  maintain  that  it  was  a  contract  of  great  advantage  when  entered  into 
and  for  a  period  of  years  thereafter,  and  as  $700,000  par  value  of  our  securi- 
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ties  have  passed  out  and  are  now  in  the  hands  of  innocent  investors,  these 
facts  should  be  taken  into  account  at  least  in  arriving  at  the  cost  of  the 
company  in  establishing  the  business. 

On  page  36  it  says  with  reference  to  this  contract: 

Its  value  has  practically  disappeared,  but  the  securities  have  passed  into 
the  hands  of  innocent  holders.  We  submit  under  these  circumstances  it 
would  be  unfair  to  ignore  this  contract  and  the  securities  issued  upon  the 
faith  of  it  in  arriving  at  the  fair  value  of  our  property.  The  contract  was 
entered  into  in  good  faith.  It  was  deemed  for  the  best  interests  of  the  com- 
pany. It  apparently  was  a  form  of  contract  usual  in  this  business.  It 
undoubtedly  helped  to  establish  the  company  as  a  successful  concern. 

Contract  D  with  the  General  Electric  Company  of  Schenectady 
is  altogether  too  long  to  admit  of  analysis  at  this  point.  A  brief 
description  of  its  terms  is  as  follows: 

It  contemplates  the  sale  by  the  Schenectady  company  to  the 
Buffalo  company  of  such  apparatus  as  the  latter  may  need  from 
time  to  time,  and  the  8th  paragraph  of  the  agreement  is  in  the 
following  language: 

The  licensor  (Schenectady  company)  hereby  covenants  to  sell  to  the  licensee 
(Buffalo  company)  from  time  to  time  for  cash  or  on  such  terms  as  may  be 
agreed  upon,  such  apparatus  as  at  the  time  may  regularly  be  made  by  or 
for  the  licensor,  and  may  be  needed  by  the  licensee  for  its  use  in  said  terri- 
tory for  central  station  lighting  and  stationary  motive  power  purposes,  at 
the  lowest  current  prices  of  the  licensor  to  its  other  licensees  under  this 
form  of  contract  and  license,  for  similar  apparatus  purchased  in  like 
quantities. 

The  Schenectady  company  also  agrees  that  it  will  defend  all 
suits  brought  against  the  Buffalo  company  for  violation  of  pat- 
ents ;  that  it  will  not  sell  to  any  person  or  persons  other  than  the 
Buffalo  company  any  apparatus  for  use  in  central  station  lighting 
in  Erie  county  except  in  Tonawanda,  nor  any  central  electric 
motors  to  be  operated  from  central  lighting  or  power  station,  nor 
any  generators  for  operating  such  motors  therefrom,  so  long  as 
the  Buffalo  company  shall  faithfully  observe  the  contract.  There 
are  also  other  provisions  of  minor  importance  under  which  the 
company  may  have  derived  some  advantage.  Thus  the  14th 
clause  provides  that  the  Buffalo  company  shall  have  all  the  profits 
from  time  to  time  made  by  the  Schenectady  company  on  the  sale 
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of  incandescent  lamps  to  isolated  lighting  plants  in  the  territory 
of  the  Buffalo  company,  namely,  Erie  county  excepting  Tona- 
wanda,  less  ten  per  cent  of  the  selling  price  of  the  Schenectady 
company,  which  percentage  it  shall  receive  for  sale;  the  word 
"  profit "  meaning  therein  the  difference  between  the  "  price  now 
current  to  the  old  Edison  licensees  and  said  selling  price  of  the 
licensor   (Schenectady  company)  ". 

It  is  true  that  the  respondent  gave  evidence  by  an  expert  wit- 
ness tending  to  show  that  this  contract  was  of  great  value  to  the 
company.  It  is  also  true  that,  although  the*  company  has  been 
under  the  same  management  from  its  organization  in  1892  down 
to  the  present  time,  not  one  of  its  officers  or  employees  was  called 
to  show  the  actual  advantages,  if  any,  which  were  realized  from 
this  contract.  The  price  paid  to  the  Schenectady  General  Electric 
in  stock  and  bonds  was  $700,000.  The  first  and  most  important 
question  would  be,  how  much  apparatus  was  bought  under  the 
teims  of  this  contract  by  the  Buffalo  company  from  the  Schenec- 
tady company  ?  No  evidence  was  given  upon  this  point,  whatever, 
^^n  estimate,  however,  has  been  made  by  the  commission,  and 
it  does  not  seem  to  be  probable  that  property  of  over  the  cost  of 
$900,000  has  been  bought  under  this  contract.  If  this  estimate 
is  correct,  it  would  seem  that  there  was  net  much  advantage  in  the 
contract  arising  from  the  purchase  of  the  apparatus.  It  does 
not  appear  that  any  suits  were  brought  against  the  company  in 
the  use  of  this  apparatus  which  the  Schenectady  General  Electric 
defended.  It  does  not  appear  how  much  money,  if  any,  was  paid 
to  the  Buffalo  company  as  "  profits  "  on  the  sale  of  incandescent 
lights.  In  short,  there  is  nothing  but  a  speculative  opinion  as  to 
the  advantage  which  this  contract  was  to  the  respondent,  and  it 
is  only  just  to  say  that  if  the  commission  thought  it  worth  while 
to  speculate  upon  this  point,  the  conclusion  would  not  be  the  same 
as  that  reached  by  the  witness. 

The  foregoing  considerations,  however,  do  not  go  to  the  root 
of  the  matter.  The  return  which  the  public  should  pay  to  a 
corporation  for  service  is  based  upon  one  set  of  considerations. 
How  the  return  so  paid  should  be  divided  among  the  shareholders 
is  another  matter  and  one  in  which  the  paying  public  has  no 
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direct  interest.  The  corporation  is  entitled  to  a  fair  return  from 
the  public  upon  the  efficient  sacrifice  it  has  made  in  performing 
the  service,  upon  the  fair  value  of  the  investment  made  for  that 
purpose,  and  to  no  more. 

The  certificates  of  stock  issued  to  the  shareholder  do  not  in 
the  least  determine  the  fair  value  of  the  investment.  They  are 
not  a  measure  of  the  efficient  sacrifice  made.  They  are  mere 
title  deeds,  as  it  were,  to  the  investment  There  can  not  bo  a 
just  return  upon  both  the  investment  and  the  piece  of  paper 
which  shows  title  to  the  investment  The  function  of  the  stock 
is  not  to  determine  how  much  the  public  shall  pay,  but  how  what 
the  public  has  paid  shall  be  divided  among  the  shareholders.  The 
value  of  the  stock  is  not  determined  by  the  figures  printed  upon 
the  certificates,  but  by  the  amount  it  receives  upon  a  division  of 
what  the  public  pays.  The  value  is  rarely  par.  If  the  stock 
receives  a  large  sum  as  dividends,  the  value  rises ;  if  a  small  sum, 
the  value  falls. 

If  the  amount  the  public  should  pay  for  the  service  were  to 
be  determined  by  the  amount  of  stock  issued,  the  result  would 
be  that  the  body  having  the  power  to  determine  the  amount  of 
stock  would  fix  the  return,  and  all  consideration  of  the  fair  value 
of  the  investment  used  in  the  public  service  would  go  for  naught 
A  stock  dividend  of  say  100  per  cent  doubles  the  amount  of  the 
stock,  but  has  no  proper  eflFect  upon  the  rate  the  public  pays. 
Such  dividend  neitlier  increase  nor  diminishes  the  fair  value  of 
the  property  used  in  serving  the  public.  It  merely  rearranges  as 
between  the  said  shareholders  the  form  and  number  of  the  pieces 
of  paper  showing  their  rights  between  themselves  to  the  net  earn- 
ings and  to  the  property  itself  if  ever  divided  amongst  them. 

If  the  BufFalo  compajiy  was  fairly  entitled  to  a  net  return  of* 
$100,000  before  making  the  contract  with  the  Schenectady  com- 
pany, how  did  the  making  of  that  contract  justify  increasing  the; 
return  to  be  paid  by  the  public  $50,000  ?  What  did  the  Sche> 
nectady  company  put  into  the  enterprise  which  was  of  service  or 
benefit  to  the  public  to  the  extent  of  making  it  just  for  them  to 
pay  fifty  per  cent  more  for  the  service  received  ? 

If  the  shareholders  of  the  company  made  a  contract  with  the 
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Schenectady  company  which  was  advantageous  to  them  as  share- 
holders, they  had  an  undoubted  right  to  divide  the  net  earnings 
of  the  company  with  the  Schenectady  company  upon  such  basis 
as  they  liked;  but  for  a  supposed  advantage  to  them,  what  justifi- 
cation is  there  for  keeping  their  return  from  the  public  the  same 
and  increasing  the  amount  the  public  pays  in  order  to  give  some- 
thing to  the  Schenectady  company  ? 

There  has  grown  up,  for  some  reason,  a  very  peculiar  and  il- 
logical notion  with  reference  to  the  protection  of  so-called  inno- 
cent investors  in  the  stock  of  a  public  service  corporation  which 
deserves  a  little  attention  at  this  point. 

The  underlying  conception  upon  which  this  notion  is  based  is 
that  the  return  the  public  is  to  pay  is  based  upon  the  amount  of 
stock  and  not  upon  the  amount  of  the  investment:  that  it  should 
be  reckoned  upon  the  figures  printed  upon  the  title  deed  to  the 
property  rather  than  upon  the  value  of  the  property  itself.  There 
is  no  law  justifying  any  such  view,  and  certainly  no  equity  or 
justice.  Once  it  is  clearly  apprehended  that  a  person  buying 
$itock  in  such  a  corporation  is  buying  only  a  right  to  a  certain 
proportion  of  the  dividends,  the  confusion  disappears  and  the 
whole  matter  is  put  upon  a  just  basis.  The  amount  of  the  divi- 
dends depends  wholly  upon  the  business  success  of  the  corpora- 
tion, and  no  one  pretends  that  there  is  any  principle  justifying 
an  exaction  from  the  public  of  more  than  a  fair  return  upon  the 
value  of  the  property  used  in  the  public  service. 

If  a  purchaser  is  foolish  enough  to  pay  more  for  the  stock  of 
such  corporation  than  would  be  justified  by  the  reasonable  amount 
of  dividends,  there  is  no  principle  of  equity  which  requires  that 
the  loss  should  be  borne  by  the  public,  but  every  principle  of 
equity  and  law  requires  that  it  should  be  borne  by  the  person 
making  the  investment.  Xo  one  at  the  present  time,  in  any 
careful  consideration  of  the  subject,  attempts  to  maintain  that 
the  public  should  pay  a  return  upon  the  stock.  Everyone  con- 
cedes that  the  return  should  be  upon  the  investment;  and  yet 
from  time  to  time  we  are  met  with  a  plea  to  protect  the  stock 
which  is  the  title  deed  and  disregard  the  investment  which  is 
the  matter  of  substance. 
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"  Going  Concern  "  Value 

The  respondent  makes  a  claim  for  "  going  concern  "  value  of 
$1,200,000.  In  the  Cataract  case  we  considered  the  subject  of 
"  going  concern "  value  in  great  detail,  and  there  reached  the 
conclusion  that  those  matters  which  commonly  constitute  what  is 
called  "  going  concern ''  value  should  not  be  allowed  as  a  part 
of  the  property  of  the  company  upon  which  the  stockholders 
would  be  entitled  to  a  return  during  the  entire  existence  of  the 
corporation.  We  also  found  that  a  situation  might  exist  in  which 
the  company  had  incurred  expenses,  or  had  deferred  profits  at 
the  conmiencement  of  business  during  the  unprofitable  period  of 
operation  which  sometimes  follows  the  establishment  of  a  new 
business,  which  would  entitle  it  fairly  and  justly  to  a  return  from 
the  public  in  increased  rates  during  such  period  of  time  as  might 
be  found  necessary  reasonably  to  reimburse  the  company  for 
these  matters. 

Upon  this  view  it  is  essential  in  fixing  the  rate  of  any  com- 
pany to  examine  into  its  past  history  and  ascertain  first  if  any 
of  the  claimed  expenses  were  actually  incurred;  if  any  profits 
or  returns  to  which  the  company  was  fairly  entitled  were  not 
received;  and  if  either  or  both  are  found  to  exist,  then  the  inquiry 
should  proceed  further  into  an  examination  of  the  question 
whether  the  stockholders  have  been  properly  reimbursed.  Such 
an  inquiry  is  very  proper  in  the  present  case. 

We  should  first  inquire  what  the  stockholders  have  actually 
put  into  the  business  in  the  way  of  tangible  property  or  money, 
and  upon  this  the  evidence,  clear  and  undisputed.  The  value  of 
the  tangible  property  as  found  in  the  examiner's  report,  and 
practically  admitted  by  the  company,  in  1892,  at  the  time  of  the 
consolidation,  was  $1,118,113.  There  has  been  no  stock  sold  for 
cash  which  has  been  put  into  the  business  above  the  sum  of 
$275,000.  The  proceeds  of  all  other  stock  are  shown  to  have  been 
used  in  other  directions.  How  much  was  actually  realized  for 
this  stock  does  not  appear^  but  it  will  be  assumed  that  it  was 
sold  at  par.  Xo  bonds  were  sold  and  the  proceeds  put  into  the 
business  subsequent  to  the  organization  prior  to  1907  except  to 
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the  amount  of  $316,000.  In  July,  1909,  this  commission  author- 
ized an  issue  of  bonds  for  new  construction  amounting  to  $243,- 
000;  and  in  June,  1911,  bonds  to  construct  the  new  building  to 
the  amount  of  $570,000.  This  included  everything  that  has  been 
put  into  the  business  either  from  stockholders'  money  or  from 
the  proceeds  of  bonds,  and  the  aggregate  is  $2,522,113. 

The  total  value  of  the  property  used  in  the  public  service  as- 
herein  found  is  $3,194,159.  Some  land  not  in  the  public  service 
which  is  not  included  in  the  foregoing  is  of  the  value,  according 
to  the  evidence  of  the  company,  of  $39,000.  It  has  also  sold 
property  formerly  in  the  public  service  and  has  a  mortgage  there- 
on to  the  amount  of  $26,000.  Its  total  assets  at  the  present  time 
are,  then,  $3,259,159.  It  follows  from  this  that  the  company 
now  has  in  the  business  $737,046  which  was  derived  from  the 
earnings  of  the  company,  that  is,  paid  for  by  such  earnings.  Since 
the  organization  of  the  company  to  December  31,  1911,  the  com- 
pany has  paid  cash  in  dividends  $2,235,355.  It  has  paid  in 
interest  $2,314,516,  being  a  total  of  $4,549,871,  which  sum  is 
returns  received  from  the  puj;)lic  for  services  rendered.  This 
added  to  the  amount  remaining  in  the  property  shows  that  the 
company  has  received  from  the  public  a  total  of  $5,286,917. 

Assuming  that  the  stock  sold  for  cash  was  all  put  into  the 
business  at  the  time  of  the  organization  of  the  company,  and 
that  the  tangible  property  to  the  amount  of  $1,118,113  was  in 
service  at  that  time,  and  giving  this  tangible  property  a  return 
of  eight  per  cent  per  annum  for  nineteen  and  one-half  years  to 
December  31,  1911,  those  returns  would  amount  to  $2,173,256. 
Assuming  that  the  bonds  to  the  amount  of  $316,000  were  sold  at 
the  time  of  the  consolidation,  and  the  proceeds  used  in  the  busi- 
ness of  the  company  at  that  time,  these  bonds  were  paid  interest 
at  five  per  cent  for  nineteen  and  one-half  years,  and  this  interest 
is  $309,100.  The  interest  on  the  bonds  for  $243,000  for  two 
and  one-half  years  at  five  per  cent  would  be  $30,375 ;  and  on  the 
bonds  to  the  amount  of  $570,000  for  one  and  one-half  years  at 
five  per  cent  the  interest  would  be  $42,750.  The  aggregate  of 
these  payments  by  the  company  as  interest  on  borrowed  money 
invested  in  the  business,  and  on  tangible  property  invested  in  the 
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business,  at  the  rate  of  eight  per  cent  for  the  property  and  five 
per  cent  for  the  bonds,  exactly  what  was  paid,  would  be 
$2,555,481.  The  total  amount  received  as  shown  above  was 
$5,286,917,  and  if  we  deduct  the  returns  on  the  tangible  property 
put  in  by  the  stockholders  and  the  interest  paid  on  the  bonds  which 
were  invested  in  tangible  property  from  this,  we  have  left  the 
sum  of  $2,731,436  which  the  company  has  received  in  nineteen 
and  one-half  years  as  return  on  intangibles.  This  return  may  be 
called  promoter's  profit;  it  may  be  called  a  return  for  risk  in- 
curred, for  anything  whatsoever,  except  that  it  can  not  be  called 
a  return  for  expense  incurred  or  profits  deferred,  since  they  are 
fully  taken  care  of  in  the  previous  calculation. 

This  is  only  one  way  of  looking  at  the  matter.  It  is,  however, 
perfectly  fair  and  just  From  this  aggregate  return  of  $2,731,- 
436  it  might  be  just  to  say  that  the  depreciation  from  the  existing 
physical  property  should  be  deducted,  and  this  may  be  assumed  to 
be  anything  up  to  $700,000,  and  even  at  that  maximum  it  would 
leave  a  return  of  $2,000,000  which  somebody  has  received  because 
of  these  intangibles. 

Upon  this  view,  it  would  seem  that  the  stockholders  or  the 
promoters  or  someone  had  received  a  return  fully  commensurate 
for  all  matters  connected  with  attaching  of  business  which  have 
been  hereinbefore  discussed,  and  that  hereafter  the  stockholders 
should  be  content  with  receiving  a  just  and  reasonable  return 
upon  the  value  of  the  property  which  they  now  have  in  the  public 
service,  and  this  without  creating  any  "  phantom  "  property  and 
assuming  that  it  is  something  upon  which  the  public  ought  to 
pay  a  return. 

In  addition  to  what  is  said  in  the  case  of  the  Cataract  Power 
and  Conduit  Company  regarding  the  practical  working  of  the 
"  going  concern  "  value  theory  as  a  means  of  compensating  the 
company  for  the  cost  of  attaching  business,  it  may  be  well  to  show 
how  the  same  matter  works  out  in  the  case  of  the  Buffalo  General 
Electric  Company. 

It  should  be  borne  in  mind  that  the  company  is  claiming  a 
"  going  concern  "  value  of  $1,200,000,  and  this  it  places  princi- 
pally upon  the  ground  of  cost  of  attaching  business.     Such  is  the 
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theory  advanced  by  various  of  its  witnesses  and  apparently  favored 
by  counsel  in  their  brief.  One  theoretical  method  of  arriving  at 
such  cost  is  to  assume  that  it  is  equal  to  one  year's  gross  receipts 
of  the  company.  Just  what  year  should  be  taken  is  not  clear  from 
the  evidence,  but  in  this  case  we  are  apparently  relegated  to  the 
year  1911,  in  which  the  gross  receipts  were  $1,213,139.  If  the 
amount  claimed  is  not  based  upon  this  theory  of  one  year's  gross 
receipts,  the  coincidence  between  the  two  sums  is  somewhat 
remarkable. 

The  commission  has  on  file  reports  from  the  company  for  the 
years  ended  Jime  30,  1906,  to  December  31,  1911,  both  inclusive, 
and  it  has  compiled  from  those  reports  a  table  showing  the  expense 
incurred  by  the  company  for  attaching  business  during  the  six 
years  named;  also  the  operating  revenues,  the  operating  income, 
and  the  net  increase  in  fixed  capital  during  that  time. 

Analyzing  this  table,  we  find  that  in  the  year  ended  December 
31,  1911,  the  operating  revenue  was  increased  over  the  operating 
revenue  from  the  year  ended  December  31,  1910,  by  the  sum  of 
$127,827.  If  the  theory  of  one  year's  gross  receipts  represents  the 
"  going  concern  "  value,  then  the  sum  of  $127,827  is  to  be  added 
to  the  fixed  capital  of  the  company  as  a  sum  upon  which  the  people 
of  Buffalo  must  pay  a  return  of  not  less  than  six  per  cent  so  long 
as  the  company  continues  in  business.  The  expenses  incurred  for 
attaching  business  in  the  year  1911  were  actually  $24,811,  and  all 
of  these  expenses  were  paid  by  the  city  of  Buffalo,  being  charged 
to  the  operating  expenses  of  the  plant. 

The  operating  revenue  for  the  year  ended  June  30,  1906,  was 
$826,833.  For  the  year  ended  December  31,  1911,  such  revenues 
were  $1,213,139,  an  increase  of  $386,306.  The  total  expenses 
incurred  by  the  company  in  the  period  covered  for  attaching  busi- 
ness were  $151,885,  all  of  which  were  paid  by  the  consumers,  and 
not  one  cent  of  which  was  taken  from  the  stockholders  unless  it  be 
said  that  their  dividends  were  reduced  thereby.  Such  a  claim  as 
this  would  be  rather  futile,  for  the  reason  that  the  decision  of  the 
commission  in  this  case  holds  that  their  profits  are  now  excessive 
and  presumably  have  so  been  during  the  entire  period. 

The  foregoing  figures  dissipate  any  claim  that  there  is  any 
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reason  in  this  case  for  reimbursing  the  stockholders  of  the  com- 
pany for  expenses  incurred  or  profits  deferred. 

The  i^Bw  Electric  Building  at  Genesee  and  Huron  Streets 

Prior  to  the  fall  of  1912  the  respondent  occupied  rented  offices. 
Several  years  since  it  purchased  a  tract  of  land  at  Genesee  and 
Huron  streets  upon  which  were  situate  certain  old  buildings. 
These  it  caused  to  be  torn  down,  and  erected  on  the  land  a  hand- 
some structure  for  offices  and  storage  purposes  and  workrooms.  A 
part  of  the  building  is  designed  for  rental  for  offices  and  other  pur- 
poses, and  is  not  in  use  or  needed  at  the  present  time,  at  least  in  the 
service  of  the  public.  The  city  claims  that  no  part  of  thje  land  or 
building  should  be  included  in  the  property  used  in  the  public 
service,  and  this  position  is  taken  partly  on  the  ground  that  by 
stipulation  the  date  to  which  the  calculations  and  evidence  in  this 
case  should  be  treated  was  December  31,  1911,  at  which  date 
neither  the  land  nor  the  building  was  in  use  in  the  public  service, 
the  building  having  been  finally  completed  and  thrown  open  to  use 
about  October  or  November,  1912. 

As  to  this  ground  of  objection  we  feel  that  it  would  be  unjust  to 
the  respondent  not  to  allow  any  part  of  this  property  to  receive  a 
return  from  the  public  upon  the  ground  that  for  convenience  in  the 
trial  of  the  case  the  date  December  31,  1911,  was  assumed  as  the 
one  to  which  the  evidence  should  relate.  If  any  calculations  are 
needed  to  correct  any  maladjustment,  as  it  were,  because  of  tak- 
ing in  this  land  and  building  or  some  part  thereof,  they  can  readily 
be  made. 

The  situation  is  confessedly  somewhat  difficult,  owing  to  the  fact 
that  a  part  of  the  entire  property  is  used  in  the  public  service  and 
another  part  is  not.  The  question  for  determination  is  what  part 
is  fairly  used  in  the  public  service ;  and  whatever  its  value  may  be, 
that  should  be  included  in  the  value  of  the  property  of  the  com- 
pany upon  which  it  is  entitled  to  a  return. 

The  facts  of  the  case  are  as  follows :  The  purchase  of  the  land 
and  sundry  expenses  therewith  cost  the  company  the  sura  of 
$117,725.95.    The  land  at  the  present  time  is  claimed  by  the  city 
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to  be  of  the  value  of  $100,000,  and  by  the  respondent  $150,000. 
We  are  satisfied  that  the  estimate  of  the  respondent  in  this  respect 
is  more  nearly  correct,  and  we  are  disposed  to  believe  that  $150,000 
is  a  fair  value  for  the  land  without  any  buildings.  The  cost  of  tlie 
building  to  January  31,  1913,  was  $479,925.  The  respondent 
claims  that  there  are  some  further  bills  to  pay  in  connection  with 
it,  but  we  have  no  sufficient  proof  in  relation  thereto  to  justify  a 
finding  thereon,  in  view  of  the  fact  that  the  respondent  itself  states 
that  the  exact  amount  is  not  known  and  that  there  are  some  adjust- 
ments to  be  made  in  the  claims  made  bv  the  contractors  for  extras. 
This  brings  the  total  value  of  the  land  and  buildings  up  to 
$629,925. 

A  portion  of  the  buildings  as  above  stated  is  designed  for  rent- 
ing. A  part  of  the  offices  are  already  rented  for  about  $21,000  or 
$22,000  per  annum.  Still  other  portions  are  not  rented,  and  if 
rented  at  the  same  rate  would  produce  a  revenue  of  approximately 
$13,000.  The  rental  value  of  the  portion  designed  for  renting 
may,  therefore,  be  fairly  assumed  to  be  $35,000  per  year.  The 
operating  expenses  of  the  building,  however,  for  heat,  elevator 
sei-vice,  janitor  service,  and  the  like  are  estimated  to  be  about 
$2,000  per  month  or  $24,000  per  year.  The  rent  which  the  com- 
pany formerly  paid  and  which  ceased  by  reason  of  the  occupancy 
of  the  new  building  was  $5,500  a  year.  We  think  that  the  proper 
disposition  of  the  matter  which  is  more  nearly  just  to  the  public 
and  to  the  respondent  than  any  other  which  has  been  suggested,  is 
to  allow  the  total  sum  of  $029,925  as  a  part  of  the  property  in 
the  public  service;  charge  operating  revenues  with  $35,000,  the 
rent  actual  and  potential;  charge  expenses  of  operation  with 
^24,000 ;  credit  expenses  of  operation  with  $5,500,  the  rental  which 
has  been  discontinued.  The  net  result  would  be  a  six  per  cent 
return  on  the  investment.  The  charge  to  the  public  would  be 
increased  $37,795.  Operating  expenses  would  be  decreased  by 
$16,500,  which  deducted  from  the  return  on  the  investment  would 
leave  $21,295  as  the  rental  paid  by  the  company  for  its  use  of  the 
entire  building,  which  is  a  six  per  cent  return  on  $354,916.  We  do 
not  think  that  any  objection  can  reasonably  be  raised  to  this.    The 
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company  is  fairly  entitled  to  occupy  its  own  premises,  and  in  con- 
structing its  building  it  was  required  to  take  into  consideration 
future  needs  and  the  enlargement  of  its  business.  The  building 
is  a  credit  to  the  city  as  well  as  to  the  company,  and  the  whole 
question  should  be  treated  with  perfect  fairness. 

The  Conteact  fob  Poweb  with  The  Cataeact  Poweb  and 

Conduit  Company 

The  respondent  procures  practically  all  its  power  from  the 
Cataract  Power  and  Conduit  Company.  A  small  portion  is  taken 
from  the  Niagara,  Lockport  and  Ontario  Power  Company.  The 
amount  taken  from  the  Cataract  Power  and  Conduit  Company  in 
1911  was  40,817,617  kilowatt-hours,  for  which  there  was  paid 
^319,322.44,  at  the  rate  of  $25  per  horsepower.  There  was  also 
purchased  from  the  Niagara,  Lockport  and  Ontario  Power  Com- 
:pany  1,176,800  kilowatt-hours,  for  which  there  was  paid 
$16,825*24.  It  becomes  of  great  importance  in  this  case  to  ascer- 
tain whether  the  cost  of  energy  to  the  respondent  is  excessive  and 
should  be  reduced.  This  question  was  presented  in  the  Cataract 
case,  and  we  found  in  that  case  that  the  price  chained  by  that 
company  was  unreasonable  and  excessive  and  should  be  reduced 
twenty-eight  per  cent.  Twenty-eight  per  cent  of  $319,322  is 
•  $89,410.  Based  upon  this  finding  in  the  Cataract  case,  the  coal; 
to  the  respondent  for  energy  is  excessive  by  this  amount,  and  there- 
fore it  should  be  deducted  from  its  operating  expenses  in  endeavor- 
ing to  establish  the  true  amount  of  those  expenses  for  the  year 
1911. 

If  the  price  charged  by  the  Cataract  company  for  energy,  namely 
$25  per  horsepower,  were  fixed  as  is  usual  upon  a  schedule  rate, 
the  service  terminable  at  the  pleasure  of  either  party,  this  would 
egad  the  matter  and  no  further  discussion  would  be  needed ;  whereas 
a  most  interesting  question  is  presented  by  reason  of  the  existence 
of  an  alleged  contract  between  the  two  companies  for  power  which 
is  not  terminable,  according  to  the  terms  of  said  alleged  contract, 
for  many  years. 

In  the  Cataract  ease  we  held  that  there  was  no  reason  for 
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attempting  to  question  or  disturb  a  contract  between  that  company 
and  the  International  Railway  Company.  The  case  of  the  con- 
tract with  the  International  Railway  Company  is,  however,  clearly 
distinguishable  from  that  of  the  contract  between  the  respondent 
and  the  Cataract  company.  The  case  of  the  latter  contract,  how- 
ever, demands  a  statement  and  some  discussion. 

The  original  agreement  between  the  two  companies  was  dated 
October  1,  1896,  was  to  continue  for  a  term  of  thirty-five  years 
from  November  15,  1897,  and  provided  for  the  delivery  of  not 
less  than  3,000  electric  horsepower  twenty-four  hours  per  day  for 
every  dav  in  the  vear,  at  substantiallv  thirty-three  and  one-third 
dollars  per  horsepower  per  annum.  There  were  modifications  to 
this  price  which  it  is  unnecessary  to  state  at  this  time.  An  addi- 
tional agreement  was  made  under  date  of  November  2,  1896^ 
modifying  or  supplementing  the  agreement  of  October  1,  1896* 
These  contracts  remain  nominally  effective  for  a  period  of  years, 
but  to  what  extent  they  were  departed  from  or  modified  in  actual 
practice  does  not  appear  in  evidence. 

Later  on,  in  about  1902,  negotiations  were  instituted  for  a 
modification  of  the  contracts.  The  history  of  these  negotiations 
is  not  particularly  material,  but  at  some  time  there  was  prepared 
a  contract  which  is  dated  July  1,  1908.  During  the  progress  of  the 
proceedings  the  city  called  upon  the  respondent  for  a  copy  of  the 
contract  existing  between  it  and  the  Cataract  company,  and  this 
agreement,  dated  July  1,  1908,  was  produced  as  such  contract  and 
a  copy  thereof  delivered  to  the  city,  and  such  copy  was  introduced 
in  evidence  on  the  23d  day  of  September,  1912,  as  the  city's  exhibit 
No.  11.  The  president  of  the  respondent,  when  upon  the  stand  on 
that  date,  being  asked  if  this  alleged  written  contract  was  in  force 
between  the  two  companies,  answered,  "  Contractually,  yes ; 
operativcly,  no."  The  copy  of  the  alleged  contract  thus  intro- 
duced in  evidence  contained  no  signatures,  and  attention  being 
called  to  this  fact  it  was  shown  that  the  contract  had  not  been  in 
fact  signed,  and  that  the  arrangement  between  the  two  companies 
thus  rested  only  in  parol. 

Later  on  in  the  proceedings  it  appears  that  on  or  subsequent  to 
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the  23d  day  of  September,  1911,  at  which  time  attention  was  called 
to  the  fact  that  the  contract  had  not  been  signed,  the  contract  was 
signed  by  the  executive  officers  of  the  two  companies,  notwithstand- 
ing the  fact  that  complaint  had  been  made  against  the  rates  charged 
by  the  respondent  a  long  time  prior  thereto  and  the  trial  of  the 
issues  raised  by  such  complaint  and  the  answer  thereto  had  been 
commenced. 

It  is  the  contention  of  the  city  that  all  of  the  contracts  above 
described  between  the  two  companies  are  void  and  are  not  binding 
upon  this  commission  in  fixing  the  rate  to  be  charged  by  the 
Cataract  upon  the  one  hand  and  paid  by  the  respondent  upon  the 
other.  As  against  this,  the  respondent  claims  that  the  contract 
dated  July  1,  1908,  is  in  force  and  effective;  and  that  if  it  were 
not  so,  necessarily  the  contract  of  October  1,  1896,  as  modified 
and  supplemented  by  the  agreement  dated  November  2,  1896,  is 
in  force,  which  requires  the  payment  by  the  respondent  of  thirty- 
three  and  one-third  dollars  per  electric  horsepower. 

This  contention  between  the  parties  brings  under  consideration 
three  clauses  contained  in  the  supplemental  agreement  of  Novem- 
ber 2,  1896,  which  have  not  been  heretofore  detailed.  These 
clauses  are  as  follows: 

Third.  During  the  term  of  this  contract  and  except  as  required  by  the 
terms  of  its  said  franchise  from  the  city  of  Buffalo,  Conduit  Company  shall 
not  furnish  or  sell,  nor  will  it  authorize  any  one  else  to  furnish  or  sell  to 
any  other  company  or  person  electrical  power  for  use  in  municipal  or  domestic 
lighting  within  the  present  city  limits  of  the  city  of  Buffalo;  and  for  any 
breach  of  this  stipulation  at  any  time  Electric  Company  may  suspend  its 
taking  of  power  or  terminate  this  contract  or  recover  damages;  and  all  these 
cumulative  remedies  shall  continue  notwithstanding  any  prior  waiver  thereof. 

Fourth.  During  the  term  of  this  contract,  Electric  Company  will  not, 
within  said  city,  take,  use,  sell  or  employ  any  electrical  energy  for  the  pur- 
poses above  mentioned,  developed  from  the  water  of  Niagara  river,  excepting 
that  developed  from  the  turbines  of  the  Niagara  Falls  Power  Company,  at 
Niagara  Falls,  and  delivered  by  Conduit  Company,  except  upon  failure  of 
Conduit  Company  sufficiently  to  provide  such  energy  when  required  under 
the  terms  of  this  contract;  and  except  Electric  Company  may  produce  power 
by  steam  or  otherwise  within  said  city  for  its  corporate  purposes;  and  for 
any  breach  of  this  stipulation  at  any  time.  Conduit  Company  may  suspend 
its  supply  of  power  or  terminate  this  contract  or  recover  damages,  and  all 
these  cumulative  remedies  shall  continue  notwithstanding  any  'prior  waiver 
thereof. 
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The  respective  successors  or  assigns  of  the  parties  are  declared  to  bo 
entitled  to  all  the  rights,  advantages  and  forfeitures  and  bound  by  all 
the  obligations,  duties  and  conditions  of  and  remedies  against,  their  original 
parties  respectively,  as  herein  set  forth,  unless  otherwise  expressed. 

Fifth.  Conduit  Company,  in  consideration  of  the  premises  and  of  the 
above  agreements,  will  credit  and  rebate  to  Electric  Company  for  the  electrical 
horsepower  paid  for  by  Electric  Company  to  Conduit  Company  during  tlie 
year,  a  sum  equal  to  thirty  per  cent  of  the  price  paid  by  it,  from  time  to 
time,  payable  under  said  former  contract  for  electrical  horsepower  exclusive 
of  net  receipts  of  sales  from  other  than  lighting  purposes;  such  credit,  or 
rebate,  to  be  made  quarterly  on  the  fifteenth  days  of  March,  June,  Septem- 
ber, and  December  in  each  year,  on  which  days  payments  are  to  be  made 
to  Conduit  Company  under  the  above  mentioned  agreement  of  October  1,  1896, 
and  to  be  deducted  from  the  sums  severally  payable  on  such  successive  days 
respectively  as  above  provided. 

The  alleged  agreement  dated  July  1,  1908,  which  the  respond- 
ent claims  to  be  the  existing  contract,  also  contains  two  articles 
of  which  the  following  is  a  copy : 

Article  VII.  It  is  understood  and  agreed  that  the  electrical  energy  deliver- 
able hereunder  is  to  be  used,  sold  and  distributed  by  the  Electric  Company 
within  the  said  city  of  Buffalo  and  not  elsewhere,  for  purposes  only  of 
municipal  and  commercial  lighting  and  for  power  where  the  maximum  rate 
of  use  by  any  one  customer  is  not  in  excess  of  sixty  (60)  kilowatts;  and 
the  Electric  Company  covenants  and  agrees  that  during  the  term  hereof, 
except  with  the  written  consent  of  the  Conduit  Company  (1)  it  will  not 
use  or  authorize  or  permit  any  person,  firm  or  corporation  to  use  any  part 
of  the  electrical  energy  deliverable  hereunder  for  any  purpose  other  than 
hereinbefore  in  this  Article  specified;  (2)  it  will  not  purcTiase,  take,  generate, 
use,  sell,  transmit  or  distribute  any  electrical  energy  other  than  the  electrical 
energy  supplied  it  by  the  Conduit  Company  hereunder,  except  upon  failure 
of  the  Conduit  Company  sufficiently  to  provide  such  electrical  energy  when 
required  under  the  terms  hereof;  and  (3)  in  addition  to  the  payments  by 
it  to  be  made  under  the  provisions  of  Article  IV  hereof,  it  will  pay  the 
Conduit  Company  monthly  on  the  15th  day  of  each  month  during  the  term 
hereof  the  rate  of  two  dollars  seventy-nine  and  three-tenths  cents  ($2,793) 
per  kilowatt  of  the  maximum  rate  at  which  any  electrical  energy  shall  have 
been  purchased,  sold,  used,  transmitted,  or  supplied  by  it  in  violation  of 
any  provisions  of  this  Article. 

Article  VIII.  The  Conduit  Company  covenants  and  agrees  that  during  the 
term  hereof,  except  (1)  with  the  written  consent  of  the  Electric  Company 
or  (2)  as  required  by  law  or  by  the  charter  or  franchise  of  the  Conduit 
Company,  it  will  not  furnish  or  sell  any  dectrical  energy  for  use  within  the 
said  city  of  Buffalo  for  municipal  or  commercial  lighting  or  for  power 
purposes  where  the  maximum  rate  of  use  of  any  one  power  customer  is 
less  than  sixty    (60)    kilowatts;    provided,   however,  that  the   provisions  of 
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this  Article  shall  not  be  interpreted  to  prohibit  (a)  the  continuing  sale  and 
provision  of  electrical  energy  by  the  Conduit  Company  to  its  present  customers 
for  the  purposes  for  which  such  electrical  energy  is  now  used,  or  {h)  the 
incidental  use  by  the  power  customers  of  the  Conduit  Company  of  a  part 
of  the  electrical  energy  supplied  them  for  the  purpose  of  lighting  their 
factories  and  plants,  or  (c)  the  sale  and  provision  of  electrical  energy  to 
or  for  the  use  of  manufacturing  plants  which  the  ETectric  Company,  may  not 
be  prepared  to  furnish  electrical  energy. 

The  Conduit  Company  covenants  and  agrees  to  pay  to  the  Electric  Com- 
pany on  the  15th  day  of  each  calendar  month  during  the  term  hereof  a  sum 
at  the  rate  of  two  dollars  seventy -nine  and  three-tenths  cents  (2.793)  per 
kilowatt  for  the  maximum  rate  at  which  at  any  time  during  the  preceding 
calendar  month  it  shall  have  supplied  any  electrical  energy  in  violation  of 
any  provision  of  this  Article. 

It  appears  indisputably  from  the  evidence  in  this  ease  that 
neither  of  the  parties  has  ever  faithfully  observed  any  of  the  con- 
tracts heretofore  recited ;  that  by  arrangement  on  the  part  of  their 
executive  officers,  or  in  deliberate  violation  of  the  terms  thereof, 
both  parties  have  from  time  to  time  departed  from  stipulations 
therein  contained. 

It  further  appears  that  since  the  making  of  the  parol  agreement 
evidenced  by  the  unsigned  contract  of  July  1,  1908,  the  energy 
<ielivered  by  the  Cataract  company  to  the  respondent  has  not  been 
billed  in  conformity  to  the  terms  of  that  agreement.  The  billing 
has  been  and  is  now  at  the  rate  of  twenty-<&ve  dollars  per  horse- 
power without  the  modifications  of  that  price  which  are  specified 
in  the  agreement^  which  modifications  have  not  been  hereinbefore 
quoted,  but  which  can  be  readily  found  by  reference  to  the  agree- 
ment 

It  further  appears  that  the  parties,  after  the  discovery  of  the 
fact  that  this  parol  agreement  has  not  been  signed,  and  when 
the  rates  charged  by  the  Cataract  and  the  rates  charged  by  the 
respondent  were  both  in  question  before  this  commission,  saw 
fit  to  endeavor  to  perfect  this  parol  arrangement  by  signing  and 
•delivering  the  written  agreement —  a  cleai*  recognition  of  the  fact 
that  up  to  that  time  there  was  no  legal  agreement  in  existence 
between  the  eompaniee  which  was  not  susceptible  to  modification 
by  the  action  of  this  commission. 

It  fu2±her  appears  that  the  contracts  executed  in  1896  have 
Vol.  Ill  — 17 
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long  since  been  waived  and  abandoned  by  both  parties,  and  are 
ineffectual  and  have  not  been  effectual  for  years. 

The  legal  questions  presented  by  the  foregoing  facts  are  inter- 
esting and  important  The  commission  has  weighed  them  with 
care  and  has  reached  the  conclusion  that  it  is  at  libertv  to  fix  the 
rates  to  be  charged  by  the  Cataract  company  and  by  the  respondent 
without  reference  to  the  terms  of  those  alleged  agreements.  Irre- 
spective of  the  question  of  the  correctness  of  this  conclusion,  the 
facts  detailed  in  the  opinion  in  the  Cataract  case  and  in  this 
opinion  show  beyond  any  question  that  justice,  equity,  and  fair 
dealing  with  the  public  require  that  the  rate  charged  for  current 
by  the  Cataract  company  to  the  respondent  be  reduced  as  found 
in  the  Cataract  case,  and  it  is  believed  that  both  companies  upon 
a  fidl  review  of  the  entire  situation  will  acquiesce  in  the  justice 
and  equity  of  this  conclusion. 

For  these  reasons  it  is  deemed  unnecessary  to  enter  upon  a 
prolonged  discussion  of  the  legal  questions  involved,  although  the 
commission  entertains  no  doubt  that  if  the  matter  were  brought 
before  legal  tribunals  they  would  reach  the  same  result  as  has  the 
commission. 

General  Amortization 

The  subject  of  general  amortization  has  been  left  in  most  un- 
satisfactory condition.  Until  very  recently  the  company  has  paid 
no  attention  to  this  matter  in  its  accounts.  Since  the  adoption  of 
the  Uniform  System  of  Accounts  precribed  by  this  commission,  it 
has  established  a  fixed  sum  for  depreciation  of  $125,000  a  year, 
charging  against  this  the  current  repairs  each  year,  with  the  result 
that  in  the  year  1911  operating  expenses  were  charged  with  gen- 
eral amortization  $62,614.35.  Against  this  amount  was  charged 
the  sum  of  $19,966.16  for  depreciation  subsequent  to  December 
31,  1908,  on  capital  retired  during  the  year,  leaving  a  net  increase 
of  $42,648.19  in  the  reserve  accrued  amortization  of  capital, 
which  at  the  close  of  the  year  amounted  to  $163,681.36. 

No  evidence  was  offered  by  either  party  tending  to  establish  the 
amounts  required  in  the  fair  administration  of  the  affairs  of  the 
company  to  take  care  of  obsolescence,  inadequacy,  and  wear  other 
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than  the  ordinary  repairs  to  be  expected  during  the  year,  except 
as  is  hereinafter  stated.  In  the  multitude  of  subjects  requiring 
investigation  and  examination  it  is  not  stmnge  that  this  did  not 
receive  more  attention.  In  fact,  the  whole  subject  of  depreciation 
and  amortization  is  almost  an  unknown  land  in  a  plant  of  this 
character.  There  are  a  few  general  propositions  which  seems  to 
be  reasonably  well  established,  namely,  that  the  treatment  which 
is  to  be  extended  varies  with  ike  character  of  the  plant  and  its 
size.  A  large  plant  with  various  parts  and  having  for  its  con- 
stituent parts  various  terms  of  life,  when  it  has  reached  a 
sufficient  size  can  sometimes  take  care  of  depreciation  in  repairs 
chargeable  to  operating  expenses  and  does  not  require  the  estab- 
lishment of  any  reserve.  Of  course,  if  the  depreciation  is  taken 
care  of  in  this  manner,  it  requires  investigation  to  know  how  much 
should  be  allowed  for  such  expenses  in  the  case  of  the  fixing  of 
rates.  If  we  were  to  assume  that  this  plant  had  reached  that  stage, 
the  only  guide  that  the  commission  would  have  at  this  time  would 
be  the  repairs  and  charges  therefor  which  were  made  during  the 
year  1911  and  preceding  years;  but  there  is  no  evidence  showing 
that  the  usual  and  ordinary  amount  was  expended  during  that 
year  for  this  purpose,  neither  is  it  made  to  appear  that  there  is 
not  a  necessity  for  a  reserve  to  take  care  of  unusual  retirements 
which  come  from  the  inadequacy  or  obsolescence  of  some  large 
machine.  The  renewal  of  poles  and  many  other  matters  will  un- 
questionably in  the  future  be  taken  care  of  by  charges  direct  to 
repairs,  and  just  how  much  is  needed  for  this  purpose  in  the  rate 
is  not  shown  by  any  careful  and  well  considered  evidence. 

Three  of  the  witnesses  were  sworn  on  the  part  of  the  company, 
who  testified  in  very  general  language  that  they  had  looked  into 
the  matter  and  ascertained  that  the  company  had  established  a 
flat  amortization  fund  of  $125,000  a  year;  that  about  half  of  it 
was  absorbed  in  general  repairs  for  the  year,  leaving  an  amortiza- 
tion reserve  of  $62,000,  and  that  they  considered  this  insufficient; 
that  it  ought  to  be  at  least  double  that  amount:  in  other  words, 
that  the  allowance  for  amortization  in  the  way  of  repairs  and 
creation  of  reserve  should  be  substantially  $180,000  to  $185,000 
instead  of  $125,000. 
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No  detail  was  givea  bj  anj  of  these  witnesses  showing  how 
this  result  was  reached*  The  only  thing  certain  about  it  is  that 
each  of  them  obyiously  based  his  estimate  upon  an  estimate  of  the 
i^lue  of  the  property  which  is  far  in  excess  of  that  adopted  by 
the  commission.  Without  making  further  oomment  upon  this 
evidence,  it  is  sufficient  to  say  that  the  commission  does  not  adox)t 
it  as  its  guida  The  directors  of  the  company  have  established  a 
rate  which  has  not  been  particularly  criticized  excepting  the  evi- 
dence offered  by  the  company.  In  the  absence  of  any  evidence, 
going  into  the  matter  thoroughly  and  carefully,  the  commission 
does  not  feel  that  it  would  be  warranted  in  increasing  the  rate 
heretofore  used  by  the  company.  On  the  other  hand,  the  general 
examination  of  the  case  has  led  to  the  belief  that  this  amount  may 
perhaps  be  regarded  as  too  large ;  but  it  is  better  to  err  upon  the 
side  of  allowing  too  much  rather  than  too  little. 

Under  all  the  circumstances,  it  seems  to  be  best  to  not  interfere 
with  the  matter  one  way  or  the  other,  and  allow  the  operating 
expenses  to  stand  so  far  as  this  matter  is  concerned  precisely  as 
they  were  made  up  by  lie  company  in  its  annual  report  for  1911. 

This  is  not  a  satisfactory  disposition  of  the  matter,  but  much 
reflection  and  prolonged  consideration  induce  the  belief  that  it  is 
the  best  which  can  be  made. 

Unaccounted  fob  Enebgt 
During  the  year  1911  the  respondent  purchased  electric  energy 
as  follows : 

Bought  of  Cataract  Power  and  Conduit  Co 40,817,617  kw.h. 

Bought  of  Niagara  and  Erie  Power  Go 1, 176, 800  kw.h. 

Total  energy  bought 41 ,  994, 417  kw.h* 

Used   by   respondent 267,  960  kw.h. 

41,726,467  kw.h. 
Sold  by  respondent 26,912,240  kw.h. 

Leaving  unaccounted  for 14, 814, 217  kw.h. 

Percentage  of  kwJi.  bought  unaccounted  for 35.2 
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The  foregoing,  worked  out  in  financial  results,  is  as  follows : 

Total  paid  Cataract  Power  and  Conduit  Co $319,  322  44 

Paid  Niagara  and  Erie  Power  Co 16, 825  24 


Total  paid  for  energy $386,147  6S 

86^  per  cent  of  this  for  energy  not  sold 118,  323  08 


In  the  transformation  and  distribution  of  electric  energy  there 
is  necessarily  a  very  considerable  percentage  of  loss.  The  ques- 
tion presented  in  this  case  is  whether  a  loss  of  thirty-five  and  tw) 
tenths  percent  is  excessive  and  should  be  reduced  by  proper  man- 
agement. It  is  obvious  that  the  question  is  ome  to  which  the  at- 
tention of  the  company  should  at  all  times  be  most  vigorously  di- 
rected. One  per  cent  in  the  amount  of  current  purchased  in  1911 
would  have  involved  a  saving  of  $3,361. 

Considerable  evidence  was  given  by  both  parties  upon  the  ques- 
tion whether  this  amount  of  loss  was  excessive  or  otherwise.  A 
great  deal  of  this  evidence  was  directed  to  technical  matters  which 
have  no  proper  place  in  this  opinion.  The  company  also  applied 
to  a  considerable  number  of  companies  elsewhere  for  reports  con- 
cerning the  amount  of  unaccounted  for  energy  in  their  practice, 
load  factors,  and  the  like,  and  copies  of  the  answers,  without  how- 
ever disclosing  the  names  of  the  companies,  have  been  submitted  to 
the  commission  for  its  consideration.  It  ifl  true  that  the  loss  of 
energy  of  two  companies  is  hardly  ever  properly  comparable,  for 
the  reason  that  the  circumstances  under  which  they  operate  are 
different.  The  load  is  different,  and  it  is  not  possible  to  say  that 
one  company's  loss  is  excessive  because  it  happens  to  exceed  that 
of  another  company. 

We  have,  however,  taken  into  account  all  of  the  evidence  given 
in  this  case  upon  this  subject,  and  the  above  matter  submitted  by 
the  company,  and  have  interpreted  the  same  by  the  light  of  our 
knowledge  of  the  operations  of  other  companies,  and  their  general 
conditions  of  operation  as  compared  with  that  of  the  respondent, 
and  we  are  clearly  of  the  opinion  that  the  loss  of  the  respondent  is 
greater  than  is  warranted  by  good  practice. 

Early  in  tlie  case  the  president  of  the  company  testified  that 
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thirty-three  and  eight-tenths  per  cent  was  an  excessive  loss,  and 
that  the  loss  for  the  year  ended  December  31,  191(>,  which  was 
thirty-eight  and  three-tenths  per  cent,  of  course  would  be  still  moro 
excessive.  He  further  testified  that  although  the  loss  was  exces- 
sive and  the  amount  of  loss  stated  in  dollars  and  cents  ran  into 
large  sums,  it  had  not  occurred  to  him  to  look  into  the  matter  ex- 
cept in  a  general  way. 

This  was  prior  to  much  of  the  technical  discussion  of  engineers, 
and  was  also  prior  to  the  evidence  offered  by  the  respondent  that 
in  estimating  the  average  loss  the  entire  business  of  both  the 
Cataract  and  the  General  Electric  should  be  taken  into  consider- 
ation owing  to  the  division  of  the  general  lighting  load  between 
them.  Under  the  circumstances  of  the  case  the  commission  is  not 
convinced  that  this  is  the  correct  treatment  of  the  matter.  As  be- 
fore said,  no  two  companies  are  exactly  comparable  upon  the  mat- 
ter of  loss  of  energy  because  of  the  circumstances  being  different ; 
and  the  circumstances  attending  the  operations  of  the  Cataract 
company  are  so  unusual  that  in  our  judgment  it  would  be  incor- 
rect to  consider  its  losses  in  connection  with  those  of  the  General 
Electric. 

It  is  exceedingly  diflScult  to  say,  considering  the  circumstances 
under  which  it  operates,  what  the  unaccounted  for  loss  of  the  re- 
spondent properly  should  be.  There  is  no  doubt,  however,  that  it 
should  be  less  than  it  is ;  and  it  seems  best,  under  all  of  the  circum- 
stances of  the  case,  to  hold  that  these  losses  at  present  should  not 
exceed  about  twenty-eight  or  twenty-nine  per  cent  of  total  energy 
purchased.  This,  however,  should  be  regarded  as  merely  tentative 
in  any  future  consideration  of  the  matter,  and  not  a  finding  that 
a  twenty-eight  or  twenty-nine  per  cent  loss  is  justified  for  all  time 
to  come.  It  should  be  taken  as  a  reminder  at  this  time  to  the  com- 
pany that  its  attention  must  be  given  actively  to  the  subject,  and 
at  the  expiration  of  the  term  for  which  the  rates  are  fixed  in  this 
case,  further  attention  will  be  given  to  the  subject;  and  in  the 
meantime  probably  both  the  commission  and  the  company  itself 
will  receive  enlightenment  upon  the  subject  which  will  enable  a 
more  just  conclusion  to  be  reached. 

The  deduction  to  be  made  from  operating  expenses  on  this  ac- 
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count;  after  calculating  the  reduced  cost  of  energy,  will  amount  to 
about  $16,000. 

General  Summary  as  to  Fair  Value  of  Property  in  Service 

The  discussion  has  now  reached  the  point  permitting  the  sum- 
mation of  the  various  matters  relating  to  the  fair  value  of  the  prop- 
erty in  the  service  of  the  company.  The  following  is  a  summary 
of  the  matters  hereinbefore  discussed : 

Corrected  value  of  fixed  capital  as  per  books  of  company....  $2,268,543  48 

Deductions : 

Cost  of  land  Qenesee  and  Huron $117, 725  95 

Land  not  in  public  service 17, 750  00 

Land  not  in  public  service 11,250  00 

146,725  95 

$2,121,817  53 
Add  for  value  of  land  Qenesee  and  Huron 150, 000  00 

$2, 271 1 817  53 

Add  on  storage  battery $12,501  00 

Add  deduction  on  conduits 8,079  65 

Add  general  equipment   7, 494  31 

Add  electrical  laboratory  equipment,  etc 5,210  63 

33.285  59 

$2,305,103  12 

New  building  Genesee  and  Huron  streets 473,  700  02 

Capital  orders  in  process  1912 79,717  40 

Additions  to  capital  1912 185,001  91 

Working  capital   100,000  00 

Materials  and  supplies 51 ,  637  45 

Total  fair  value  of  property  in  service $3,194,159  90 

The  following  is  a  corrected  statement  of  the  estimated  operating 
expenses  and  taxes  for  the  year  1911 : 

Operating  expenses  1911  as  reported  by  company $693,575  69 

Deduct: 

Unaccounted  for  energy $16, 000  00 

Office  rent   5,500  00 

Cost  of  energy 89,410  00 

110,910  00 

$582,665  69 
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Add: 

Operating  new  building $24,  000  00 

Taxes 59,820  00 

Contingencies 50,000  00 

$133,820  00 

^  $716,486  69 

Deduct  aMnmed  rents  new  building « 35,000  00 

Total  operating  expenses  and  taxes $681,  485  69 


The  foregoing  estimate  requires  but  very  little  comment  in  addi- 
tion to  what  has  been  heretofore  mada  We  have  added  to  the 
operating  expenses  contingencies  amounting  to  $50,000.  This  item 
is  designed  to  cover  a  number  of  matters  of  additional  expense 
which  will  have  to  be  incurred  by  the  company  beyond  those  which 
were  actually  incurred  in  1911.  The  installation  of  a  new  sched- 
ule of  rates  will  be  a  matter  of  very  considerable  expense.  It  will 
require  a  thorough  canvass  of  all  of  the  installations  of  customers. 
It  will  require  a  considerable  temporary  addition  to  the  office  force. 
It  will  reqiiire  other  matters  unnecessary  to  be  enumerated  here,^ 
and  it  is  only  just  that  the  company  should  be  allowed  the  expense 
of  the  same.  This  item  should,  however,  not  be  considered  a  per- 
manent one  and  should  be  subject  to  future  revision.  Being  an 
estimate  it  may  be  too  small;  and  again,  it  may  be  too  large. 
There  is  no  way  of  arriving  at  it  accurately,  but  the  commission 
has  endeavored  to  be  liberal. 

There  are  certain  items  of  expenditure  as  reported  in  operating 
expenses  for  1911  which  should  be  reduced.  The  general  admin- 
istration expense  is  too  large.  Some  of  the  promotion  and  adver- 
tising expenses  should  be  cut  out  as  being  rendered  unnecessary  by 
the  reduction  of  rates.  The  more  attractive  rates  will  attract  cus- 
tomers. It  would,  however,  be  good  business  practice  on  the  part 
of  the  company,  and  it  is  also  its  duty,  to  advertise  by  means  of 
proper  literature  to  the  residents  of  the  city  the  advantages  of  the- 
new  rate  and  just  how  they  can  increase  the  consumption  of  enei^ 
very  largely  in  residences  without  incurring  any  additional  ex- 
pense over  that  heretofore  paid.  The  public  will  not  understand 
this  without  proper  literature,  and  the  way  to  disseminate  it  is  by 
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leaflets  containing  calculations  showing  jnst  what  can  be  done, 
which  should  be  mailed  to  each  cufltomer  and  furnished,  to  all 
prospective  customers.  These  leaflets  will  be  preserved  by  the 
customer  for  reference,  and  are  infinitely  superior  to  newspaper 
advertising  in  this  respect. 

A  definite,  well  figured  statement,  which  can  be  preserved  by 
the  prospective  customer  for  future  reference  so  as  to  compare  with 
his  bills,  is  what  should  be  adopted.  In  view  of  the  fact  that  the 
company  should  incur  an  expense  of  this  character,  it  has  been 
thou^t  best  not  to  cut  from  operating  expenses  certain  matters 
which  will  be  useless  in  the  future  and  probably  never  should  have 
been  incurred. 

Since  the  commission,  as  is  explained  elsewhere,  contemplates 
that  the  rates  put  in  force  at  this  time  should  be  revised  after  a 
period,  it  wiD  be  wise  for  the  company  to  go  over  its  operating  ex- 
penses carefully  and  prune  out  all  unnecessary  or  excessive  items. 

The  operating  revenues  for  1911  derived  from  the  sale  of  energy 
were  $1,204,006.94.  The  operating  expenses  and  taxes  as  above 
stated  amount  to  $681,485.65,  leaving  as  gross  income  $522,521.- 
25.  This  justifies  a  reduction  in  the  earnings  from  operation  of 
twenty-five  per  cent,  or  $301,001.73,  leaving  for  returns  upon  in- 
vestment $221,519.52.  The  company  in  1911  had  an  operating 
revenue  of  $9,132.26  from  other  sources  than  the  sale  of  energy, 
which,  added  to  the  foregoing  returns  from  the  sale  of  energy, 
would  make  a  total  return  on  inveistment  of  $230,651.78. 

Buffalo  and  Niagara  Falls  Electric  Light  ajtd  Powbr 

Company. 

In  connection  with  the  subject  of  returns  on  invest^nent,  both 
the  public  and  the  stockholders  of  the  respondent  diould  be  fully 
advised  of  the  results  accruing  to  the  company  and  the  stock- 
holders by  reason  of  the  ownership  of  the  capital  stock  of  the 
Buffalo  and  Niagara  Falls  Electric  Light  and  Power  Company. 
As  hereinbefore  stated,  all  of  the  stock  of  this  company,  which 
will  be  termed  the  Niagara  Falls  company,  is  owned  by  the  re- 
spondent. To  acquire  this  stock  it  issued  $614,000  of  its  own 
stock,  and  therefore  in  declaring  stock  dividends  there  necoe-sarily 


266  State  Depabtbient  Reports. 

Public  Service  CommiBsion,  Second  District. 

went  to  the  owners  of  this  stock,  amounting  to  $614,000,  dividend 
stock  to  the  amount  of  $205,700;  assuming  the  amount  of 
dividends  to  be  $935,000  as  stated  by  the  company  in  its  report 
to  this  commission.  The  report  of  the  examiner  shows  the 
amount  of  such  stock  dividends  to  have  been  $934,775.  The 
difference  of  $225  is  too  inconsequential  to  demand  investigation 
as  to  how  it  arises.  The  respondent  therefore  has  outstanding 
of  stock  chargeable  to  this  investment  $819,700.  It  also  issued 
on  the  original  purchase  of  the  Niagara  Falls  company's  stock, 
bonds  to  the  amount  of  $200,000.  It  has  been  declaring  upon 
the  stock  a  six  per  cent  dividend  and  paying  upon  the  bonds  in- 
terest at  the  rate  of  five  per  cent.     *     *     f 

The  Niagara  Falls  company's  stock  originally  purchased  was 
$500,000.  This  company  has  declared  a  stock  dividend  of 
$100,000,  so  that  the  stock  now  held  amounts  to  $000,000.  This 
paid  in  1911  a  six  per  cent  dividend,  or  $36,000. 

The  apparent  net  loss  annually  is  therefore  $23,182. 

The  foregoing  calculation  does  take  into  account  the  owner- 
ship or  a  portion  of  the  respondent's  stock  by  the  Niagara  Falls 
company  itself.  The  effect  of  such  ownership  upon  this  calcula- 
tion may  be  of  interest  to  the  mathematically  inclined  but  it  is 
not  necessary  for  any  purpose  of  this  case. 

The  respondent  is  both  a  holding  and  an  operating  company. 
The  foregoing  figures  show  that  as  an  operating  company  it  has 
stock  outstanding  to  the  amount  of  $2,904,300,  and  bonds  to  the 
amount  of  $2,988,000;  making  a  total  of  stock  and  bonds  of 
$5,892,300. 

Fixing  the  Rate  Schedule. 

However  difficult  it  may  be,  the  task  of  determining  the  fair 
value  of  the  property  of  the  respondent  in  service,  and  the  aver- 
age amount  of  reduction  which  should  be  made  in  the  rate,  is 
simple  and  easy  as  compared  with  adjusting  the  rate  itself.  The 
subject  of  an  equitable  rate  for  an  electric  light  and  power  com- 
pany is  one  which  is  but  very  little  understood,  although  it  has 
received  an  enormous  amount  of  consideration  and  discussion. 
The  elements  necessary  to  be  taken  into  consideration  are  so 
diverse,  the  difficulties  in  the  way  of  ascertaining  the  facts  are  so 
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great,  the  theory  of  the  rate  is  so  unsettled,  and  the  difficulties  of 
applying  even  an  approximately  correct  theory  in  actual  practice 
are  so  complex  and  varied,  that  the  installation  of  a  rate  which 
would  be  admitted  by  everyone  to  be  perfect  has  never  yet  been 
accomplished. 

The  public  generally  is  prone  to  believe  that  the  proper  rate 
for  electric  energy  delivered  U  a  fixed  price  for  a  given  unit, 
precisely  the  same  as  it  would  be  for  a  bushel  of  wheat.  Nothing 
could  be  further  from  the  truth  than  this.  It  has  come  to  be 
generally  recognized,  however,  that  there  is  a  distinction  between 
the  lighting  rate  and  the  poWer  rate  which  may  properly  be  recog- 
nized in  practice.  Why  there  is  a  difference  is  not  ordinarily 
known,  and  although  a  minimum  rate  is  perfectly  just  and 
equitable,  the  ordinary  consumer  is  entirely  unable  to  grasp  the 
reason,  and  generally  considers  it  an  effort  on  the  part  of  the 
company  to  get  something  out  of  him  for  which  it  has  not.  de- 
livered anything. 

In  this  case  the  reduction  of  rate  might  be  accomplished  either 
by  a  horizontal  reduction  of  the  maximum  rate  from  9  cents  to 
some  lesser  sum,  or  by  a  percentage  reduction  upon  the  existing 
schedule.  Either  of  these  methods  would  work  the  grossest  injus- 
tice to  consumers.  This  fact  is  very  properly  recognized  by  the 
corporation  counsel,  who  says  in  his  brief: 

That  the  rate  should  not  be  fixed  by  applying  a  fiat  or  percentage  reduction 
to  the  rates  now  charged  by  the  electric  company,  is  so  plain  as  not  to 
require  argument. 

The  truth  of  this  statement  is  recognized  by  the  respondent, 
and  the  commission  has  accordingly  in  the  interests  of  justice 
and  equity  been  forced  to  the  creation  of  an  entirely  new  rate 
schedule.  The  existing  schedule  of  the  company  it  is  not  neces- 
sary to  analyze  to  the  utmost  extent  for  the  purpose  of  pointing 
out  its  inequalities  and  defects.  Some  of  them  will  be  adverted 
to  later. 

It  is  probably  best,  in  view  of  this  situation  of  the  public 
mind,  for  the  commission  to  avail  itself  of  the  opportunity  to 
state  some  of  the  elementary  principles  upon  which  the  building 
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of  a  correct  rate  depends.  The  discussion  will  not  be  for  the 
benefit  or  advantage  of  those  who  have  studied  the  subject,  but  an 
attempt  will  be  made  to  set  forth  in  plain  and  non-technical 
language  those  principles  which  are  universally  recognized,  it  is^ 
believed,  by  those  who  have  made  a  competent  study  of  tiie  sub- 
ject and  which  must  be  followed,  so  far  as  practicable,  in  produc- 
ing a  rate  which  reasonably  approximates  justice  as  between  tho 
different  consumers.  No  excuse  is  needed  for  this  elementary 
treatment  of  the  subject  at  this  time.  It  must  be  regarded  as  an 
effort  to  bring  before  the  mind  of  the  public,  as  well  as  before 
corporations  si-f^ject  to  the  jurisdiction  of  the  commission  which 
have  not  investigated  the  matter,  a  few  principles  which  must 
govern  electric  rates. 

An  easy  comprehension  of  any  subject  of  this  character  i» 
assisted  by  the  use  of  graphic  charts  or  diagrams.     Diagram  Xo^ 
1  is  a  representation  of  the  load  and  load  curve  of  the  respondent, 
Buffalo  General  Electric  Company,  on  a  given  day  in  the  month 
of  December,   1912.     The  company  purchases    electric    energy 
from  the  Cataract  Power  and  Conduit  Company  and  pays  for  it 
upon  what  is  known  as  the  peak  of  the  load:  that  is  to  say,  the 
greatest  amount  of  current  taken  by  it  at  any  one  time  during^ 
twenty-four  hours  is  taken  as  the  amount  of  demand  for  current 
for  the  entire  twenty-four  hours.     The  figures  at  the  bottom  of 
the  diagram  represent  hours,  showing  the  twenty-four  hours  of 
the  given  day.     The  figures  at  the  left  of  the  diagram  repre- 
sent kilowatts,  and  show  that  between  five  and  six  o'clock  in  the- 
afternoon  of  the  given  day  the  company  was  taking  a  little  in  ex- 
cess of  10,000  kilowatts  of  energy.     It  therefore  paid  for  this, 
amount  at  the  agreed  price.  It  was  entitled  to  receive  that  amount 
if  energy  during  the  entire  twenty-four  hours  without  any  addi- 
tional consideration.     As  a  matter  of  fact,  however,  it  sold  only 
that  energy  to  its  customers  which  is  shown  in  the  shaded  poir- 
tion  cf  the  diagram.    That  portion  of  the  diagram  which  is  white 
or  unshaded  shows  the  amount  of  energy  which  it  might  have 
sold  if  it  could  have  found  a  customer  for  it,  without  increasing 
in  the  slightest  d^ree  the  price  which  it  paid  for  energy. 

These  considerations  bring  into  view  the  fact  that  the  time- 
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during  wbieh  energy  is  taken  by  the  consumfir  ia  of  the  utmost 
importance.  If  he  takes  it  at  what  is  known  as  the  peak  of  the 
Joad,  tha.t  is  to  say,  at  the  time  when  the  demand  is  the  greatest, 
the  results  to  the  company  are  greatly  different  from  what  they 
are  if  he  takes  it  at  some  other  time.  Acoount  should  be  taken  of 
this  fact  in  the  making  of  any  rate  schedule.  The  results  of  this 
important  fact  should  be  clearly  stated,  and  some  of  them  are  a« 
follows:  they  are  stated  in  numbered  paragraphs  for  ease  of 
reference : 

1.  The  cost  of  current  to  the  company  is  fixed,  not  by  the 
amount  used  but  by  the  greatest  amount  taken  at  any  period  dur- 
ing twenty-four  hours  or  by  the  peak  of  the  load. 

2.  The  capacity  of  the  plant  is  determined  by  the  greatest 
amount  of  energy  required  by  the  consumers  at  any  point  of  time 
in  the  year,  and  hence  the  cost  of  the  plant  or  investment  re- 
quired in  the  business  is  determined  by  the  peak  of  the  load  dur- 
ing the  year. 

3.  Every  consumer  demanding  service  at  the  peak  of  the  load 
during  a  given  twenty-four  hours  adds  to  the  cost  of  current  for 
that  day. 

4.  A  consumer  who  takes  current  off  the  peak  of  the  load  adds 
nothing  to  the  cost  of  the  current  to  the  company. 

5.  A  consumer  who  takes  no  current  at  the  yearly  peak  of  the 
load  adds  nothing  to  the  capacity  or  cost  of  the  plant. 

6.  The  consumer  who  adds  to  the  cost  of  the  plant  by  taking 
eurrent  at  the  yearly  peak  should  equitably  be  required  to  pay  a 
return  of  some  amount  upon  the  investment  which  has  been  made 
necessary  solely  by  reason  of  his  demand  for  service.  This  justi- 
fies a  minimum  charge  of  some  amount. 

7.  If  all  customers  were  on  the  yearly  peak,  equity  would  re- 
quire that  since  all  must  in  some  manner  pay  a  given  return  to 
the  company,  each  should  pay  that  proportion  of  the  whole  which 
his  demand  bears  to  the  total  dematid. 

8.  But  the  customers  are  not  all  on  the  daily  or  current  peak 
nor  the  yearly  or  plant  peak.  Hence  a  method  must  be  devised 
which  will  fairly  distribute  the  plant  cost  of  yearly  peak  be- 
tween those  who  are  on  the  peak  and  those  who  arc  not. 
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9.  Every  customer  should  pay  all  expenses  which  are  incurred 
0olely  because  he  is  a  customer. 

10.  As  to  the  daily  or  current  peak,  it  would  not  be  equitable 
to  require  only  those  who  are  on  that  peak  to  pay  all  the  cost, 
although  it  is  their  demand  which  determines  the  amount  to  be 
paid  by  the  company  for  current,  since  that  would  result  in  free- 
ing those  who  take  current  off  the  peak  from  paying  anything. 
Hence  there  must  be  some  method  devised  of  making  an  equitable 
distribution  of  cost  of  current  between  the  various  consumers. 

11.  The  burden  falls  primarily  on  those  who  are  on  the  peak 
on  both  cases  because  they  are  the  ones  who  primarily  create  all 
the  expense.  Hence  in  order  to  relieve  them,  the  first  thing 
rquiring  attention  is  to  create  as  large  a  demand  off  the  peak  as 
possible,  thus  creating  a  greater  number  to  assist  in  bearing  the 
necessary  expense. 

12.  The  peak  both  daily  and  yearly  is  created  chiefly  by  the 
lighting  load.  The  power  load  is  largely  off  peak.  Hence  it  is 
for  the  interest  of  those  using  current  for  light  to  encourage  the 
use  of  off  the  peak  power  as  much  as  possible. 

18.  In  order  to  encourage  this  use  of  off  the  peak  power  a 
price  must  be  fixed  which  will  induce  customers  to  take  it.  The 
price  should  be  such  as  to  pay  a  just  sum  for  the  current  used  and 
take  off  if  possible  some  portion  of  the  current  cost  from  the  peak 
load  user.  It  should  also  be  such  as  to  contribute  to  some  extent 
to  the  yearly  investment  cost. 

14.  In  fixing  power  cost  the  company  is  compelled  to  take 
into  consideration  competitive  costs  or  it  can  not  get  the  business. 

16.  It  must  also  fix  the  price  at  such  a  point  as  will  induce  if 
possible  new  uses  for  power. 

16.  It  must  also  encourage  a  more  extensive  use  by  off  the  peak 
consumers. 

17.  Generally  speaking,  all  lighting  is  on  the  peak,  hence  the 
basis  to  work  from  is  the  lighting  rate. 

18.  Consumers  of  current  for  light  should  be  induced  to  use 
current  for  power  out  of  lighting  hours.  This  will  benefit  the 
consumer  and  company  if  the  rate  is  equitably  adjusted.  This 
can  chiefly  be  done  in  residences.     The  field  in  stores,  saloons, 
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restaurants^  churches,  offices,  and  the  like  does  not  appear  promis- 
ing for  much  expansion. 

19.  The  primary  or  lighting  rate  should  be  as  low  as  possible 
in  order  to  attract  new  customers  in  a  town  in  which  the  business 
is  not  thoroughly  developed. 

20.  The  primary  rate  should  cover  only  the  peak  load  hours 
and  should  drop  as  rapidly  as  may  be  to  induce  longer  hours  of 
consumption  and  thus  give  a  greater  sum  to  spread  the  invest- 
ment charge  upon. 

Consumers  can  readily  be  divided  into  classes  in  accordance 
with  the  time  of  service  with  reference  to  the  peak  of  the  load. 

[The  opinion  then  discusses  with  the  aid  of  graphic  illustra- 
tions the  maximum  demand  of  the  consumer.]  That  is  the  great- 
est amount  of  current  which  he  takes  at  any  given  moment  dur- 
ing the  twenty-four  hours.  Meters  have  been  constructed  which 
will  determine  this  fact,  but  they  are  too  expensive  for  ordinary 
use.  They  are  practical,  however,  in  the  case  of  very  large  con- 
sumption for  power.  Accordingly,  it  is  essential  to  ascertain  in 
some  practical,  although  it  may  be  to  some  extent  an  arbitrary, 
method,  the  general  average  amount  of  demand  of  the  con- 
sumer during  the  peak  load  hours.  Experience  has  settled  this 
to  some  extent  It  must  be  stated,  however,  that  further  investi- 
gation is  very  greatly  required  upon  this  point.  When  once  the 
consumer  has  paid  the  proper  sum  for  the  current  which  he  has 
consumed  during  the  peak  of  the  load,  the  company  can  well 
afford  to  make  a  very  considerable  reduction  in  price  in  order  to 
induce  him  to  extend  the  consumption  during  the  hours  off  from 
peak,  and  the  reduction  in  price  will  be  of  great  benefit  especially 
in  residences.  Electric  energy  ought  to  be  applied  to  very  many 
power  uses  in  every  residence,  where  it  is  now  used  in  but  few. 
Motors  for  driving  sewing  machines  and  washing  machines, 
electric  fans,  vacuum  cleaners,  electric  flatirons  and  cooking 
utensils,  should  be  common,  where  they  are  now  rare ;  and  if  the 
price  could  be  made  right  their  introduction  would  inevitably 
follow.  For  this  reason  a  sliding  scale  in  residences  is  impera- 
tive.    The  consumer  should  pay  the  equitable  price  for  what  he 
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takes  an  peak,  and  therefore  it  will  be  for  his  advantage  and  for 
the  advantage  of  the  company  to  take  current  which  costs  the  com- 
pany nothing,  that  is  out  of  the  unshaded  portion  of  the  diagram, 
at  a  very  low  rate. 

All  of  these  considerations  enforce  the  necessity  of  a  differ- 
ential scale  of  some  sort.  Different  devices  or  scales  have  beem 
adopted  in  different  places,  all  of  which  were  designed  to  accom- 
plish the  results  herein  indicated.  It  is  not  intended  at  this 
time  to  go  into  a  discussion  of  the  technical  matters  of  consumer 
charge,  demand  charge,  and  others  well  known  to  electrical  ex- 
perts, nor  to  discuss  or  analyze  the  various  schemes  which  have 
been  presented  to  effect  these  results.  Attention  may  well  be 
called,  however,  to  the  fact  that  the  hydro-electric  commission  of 
the  province  of  Ontario  has  established  a  scheme  by  which  every 
consumer  is  required  to  pay  a  certain  sum  whether  he  takes  cur- 
rent or  not,  upon  the  basis  of  the  area  lighted ;  that  is,  the  size  of 
the  rooms  in  which  his  lighting  apparatus  is  installed;  and  then 
he  is  charged  a  very  much  less  than  usual  rate  for  current  alone 
that  is  used.  The  consumer  very  speedily  discovers  that  upon 
this  basis  of  charge  he  can  consume  much  more  current  without 
any  extra  charge  than  he  was  accustomed  to  consume  under  what 
may  be  termed  the  flat  rate  charge  of  so  much  per  kilowatt-hour. 

In  preparing  for  an  adjustment  of  the  rates  in  this  case,  the 
parties  were  called  upon  for  their  suggestions.  The  respondent 
submitted  a  statement,  carefully  prepared  by  its  principal  expert, 
which  has  been  studied  with  cara  In  that  statement  it  is  pro- 
posed to  divide  the  consumers  into  four  classes :  residence  lighting, 
general  lighting,  general  power,  and  large  light  and  power.  In 
addition  to  these  there  would  be  also  street  lighting.  This  general 
classification  is  a  very  good  one,  and  is  accordingly  approved.  It 
is  a  rough  but  reasonable  treatment  of  the  different  conditicwas 
under  which  the  energy  is  taken  and  the  different  danands  made 
by  the  consumer  upon  the  company.  It  has  accordingly  been 
adopted  as  the  basis  of  the  rate  to  be  fixed. 

The  division  of  consumers,  however,  into  classes  of  this  diajr- 
acter  raises  questions  which  should  not  be  overlooked  in  the  ad- 
justment.    It  is  obvious  that  numerous  questions  will  arise  as  to 
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the  class  in  which  a  given  consumer  should  be  placed.  The  two 
principal  classes  are  (a)  stores  and  business  places  using  energy 
for  both  lighting  and  power,  and  (b)  consumers  using  from  one 
meter  for  both  residence  and  general  lighting. 

Other  questions  arise  of  greater  or  less  difficulty  when  the  con- 
-sumer  has  been  allocated  to  one  of  the  general  classes.  Some  of 
these  are  as  follows:  (a)  where  current  is  supplied  to  one  plant 
but  the  company  for  its  own  reasons  supplies  two  meters  for 
measuring  the  same;  (b)  whore  current  is  supplied  to  substantially 
one  plant  but  parts  thereof  are  located  in  different  portions  of  the 
<;ity;  (c)  where  the  customer  has  meters  in  disconnected  prop- 
-erties;  (d)  where  one  meter  serves  different  tenants  in  one  build- 
ing, and  the  landlord  furnishes  the  light  to  the  tenant  and  reim- 
])urses  himself  in  the  rent;  (e)  the  customer  having  a  meter  in 
the  house  and  one  in  barn  or  garage  situate  on  the  same  premises. 

It  is  clear  that  in  none  of  these  cases  should  the  commission 
^t  this  time  attempt  to  fix  the  rule  applicable  to  each  case.  The 
proper  procedure  is  for  the  company  to  assemble  all  of  these 
-cases  which  have  been  found  in  experience  to  give  trouble,  pro- 
pose rules  for  handling  them,  and  submit  such  rules  to  the  com- 
mission for  approval.  These  matters  then  can  be  worked  out  in 
the  light  of  the  experience  of  the  company  with  all  of  the  cases 
before  the  commission  at  the  same  time,  and  can  be  made  the 
subject  of  a  supplemental  order  establishing  the  rula 

Special  Sbbvics 

There  is  a  class  of  service  the  receipts  from  which  in  the  year 
1911  amounted  to  approximately  $79,000,  which  has  not  thus 
far  been  considered.  It  is  what  is  known  sometimes  as  special 
and  feature  servioe.  This  class  takes  into  consideration  special 
contracts  and  special  situations  which  can  not  well  be  considered 
under  the  general  heads  hereinbefore  laid  down.  A  very  consid- 
erable part  of  this  service  involves  something  out  of  the  usual  and 
hence  it  is  impossible  to  lay  down  in  advance  precise  and  formal 
rules  determining  the  rate  to  be  charged.  To  a  certain  extent 
there  must  be  some  flexibility  in  this  matter,  provided  such  flexi- 
VoL.  Ill  •— 18 
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bility  does  not  lead  to  unreasonable  discrimination.  The  com- 
pany should  be  required  to  cover  these  matters  in  its  schedule  of 
rates  so  far  as  possible,  such  schedule  to  be  approved  by  the  com- 
mission. There  is  a  question  as  to  where  some  service  should 
*PPly>  whether  in  this  class  or  in  another.  Some  of  the  classes 
of  service  referred  to  are  (a)  breakdown  service,  (&)  elevator 
service,  (c)  sign  service,  (d)  special  occasions,  (e)  matters  not 
otherwise  covered. 

These  matters  should  also  be  considered  by  the  company  and 
by  the  city,  and  be  the  subject  of  a  further  and  supplemental 
order. 

Street  Lighting 

The  evidence  regarding  street  lighting  is  in  very  unsatisfactory 
condition,  and  this  probably  is  owing  to  the  multitude  of  details 
involved  in  the  case.  It  is  undoubtedly  the  case  that  counsel 
have  simply  found  themselves  swamped  by  the  number  of  matters 
requiring  their  attention  and  that  the  details  as  to  street  lighting 
have  not  been  worked  out  with  that  care  and  attention  which 
would  enable  the  commission  to  reach  a  satisfactory  conclusion 
regarding  the  same. 

An  illustration  of  the  difficulties  the  commission  has  had  to 
contend  with,  not  only  in  this  matter  but  in  many  others  through- 
out the  case,  is  shown  by  the  following:  One  witness  for  the 
city  made  the  claim  that  a  very  considerable  saving  could  be 
effected  by  the  use  of  magnetite  lamps  instead  of  enclosed  arcs 
for  street  lighting.  His  evidence  was  reviewed  by  a  witness  for 
the  company,  who  arrived  at  very  different  results.  The  interest- 
ing point  is  that  the  evidence  by  the  company  witness,  as  dis- 
closed in  respondent's  exhibit  No.  16,  places  the  value  of  enclosed 
arc  lamps  at  fourteen  dollars  each,  and  the  calculations  are  made 
upon  that  baais.  As  hereinbefore  shown,  the  value  of  arc  lamps 
fixed  by  another  company  witness  for  the  general  purposes  of 
the  case  is  twenty-nine  dollars  and  forty-nine  cents;  and  the 
amount  paid  the  manufacturer  is  assumed  to  be  twenty-one  dollars 
and  seventy  cents.  This  is  a  typical  case  of  the  different  figures 
used  by  both  parties  in  different  branches  of  the  case,  and  these 
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differences  have  given  rise  to  infinite  confusion  and  trouble  in 
handling  the  details. 

At  present  the  city  seeooas  to  be  paying  fifty-six  dollars  per 
annum  for  enclosed  arcs  served  from  overhead  lines  and  from  a 
part  of  the  conduits,  and  seventy-five  dollars  per  annum  for  some 
served  from  a  portion  of  the  conduits.  Just  why  there  should  be 
a  distinction  made  in  lamps  served  from  conduits  does  not  appear; 
nor  does  it  appear  why  the  difference  is  nineteen  dollars  per 
lamp.  The  city,  however,  seems  to  recognize  that  there  is  a 
BuflBcient  reason  for  the  difference.  At  page  131  of  its  brief  it 
proposes  the  following  as  the  rate  for  municipal  arc  lighting : 

For  municipal  arc  lighting  for  lamps  supplied  through  underground  con- 
duits $65  per  lamp  per  year;  for  lamps  supplied  through  overhead  lines 
$46  per  lamp  per  year. 

The  contract  in  1906,  under  which  the  parties  are  now  operat- 
ing, as  above  indicated,  does  not  treat  all  lamps  supplied  through 
underground  conduits  alike.  Apparently,  3,395,  as  of  December 
31,  1911,  were  on  the  $56  rate,  and  323  were  on  the  $75  rate. 
Under  these  circumstances,  the  best  that  can  be  done  is  to  recog- 
nize that  the  distinction  obtaining  in  the  contract  of  1906  is 
proper  because  the  city  has  agreed  to  it. 

As  to  the  price  per  lamp,  we  have  not  found  ourselves  able 
to  agree  with  the  city.  An  estimate  has  been  made  of  the  amount 
of  the  investment  in  the  arc  lighting  system,  the  expenses  attend- 
ant upon  its  operation  concerning  which,  outside  of  current,  there 
is  no  evidence  in  the  case,  and  all  of  the  other  matters  which 
would  seem  to  make  up  a  proper  and  reasonable  price  for  arc 
lighting ;  and  it  does  not  appear  as  the  result  of  these  calculations 
that  the  price  should  be  reduced  more  than  ten  per  cent  from  the 
existing  figures.  The  classification  of  the  source  of  supply  should 
be  that  which  is  found  in  the  contract  of  1906,  and  an  approxi- 
mate reduction  of  ten  per  cent  would  make  in  round  numbers  a 
price  of  fifty  dollars  and  sixty-nine  dollars  respectively. 

There  is  some  incandescent  street  lighting,  for  which  the 
amount  paid  in  the  year  1911  is  reported  by  the  company  as 
being  $5,497.33.    We  discover  no  figures  in  the  case  showing  in- 
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disputably  how  many  incandescent  lamps  there  are  in  service, 
except  such  as  may  be  obtained  from  the  annual  reports  of  the 
company  which  have  been  put  in  evid^ioe.  At  page  315  of  the 
annual  report  for  1911,  the  company  reports  465  incandescent 
lamps  in  service  in  street  lighting,  of  fifty-candle-power,  and  that 
the  price  per  lamp  per  year  is  seven  dollars  and  fifty  cents:  465 
lamps  at  seven  dollars  and  fifty  cents  per  year  would  produce 
$3,487.50,  which  is  short  of  the  reported  amount  $2,010.17.  At 
page  219  of  the  annual  report  for  the  same  year  the  company 
r^orts  465  multiple  incandesceait  lamps  in  service  at  oommercial 
lighting,  each  consuming  40  watts  per  Iwi^),  with  thirty-two- 
candle-power.  The  coincidence  of  the  same  number  of  lamps, 
465,  in  each  class,  awakens  suspicion  that  the  figures  are  not 
compiled  with  that  accuracy  which  is  desirable  for  the  decision 
of  a  disputed  question.  These  incandescent  lamps  burn  about 
4,000  hours  a  year,  as  we  take  it.  This  would  require  about  five 
renewals  a  year.  Whether  the  lamps  belong  to  the  city  or  belong 
to  the  company  does  not  appear.  The  report  of  the  examiner 
does  not  show  any  of  these  incandescent  lamps  in  the  inventory 
of  property,  nor  does  the  inventory  of  the  company  mention  any 
such  lamps,  so  far  as  we  can  find.  If  the  company  owns  the  lamps 
and  cares  for  them,  seven  dollars  and  fifty  cents  is  not  an  excessive 
price,  as  nearly  as  we  can  guess  what  the  lamps  are.  Considering 
all  the  facts,  a  portion  of  which  has  been  detailed,  there  seems  to 
be  no  reason  whatever  for  changing  the  price  paid  by  the  city  for 
incandescent  street  lighting,  and  that  should  remain  as  before. 
If  there  is  any  substantial  injustice  done  by  this,  the  matter  can 
be  hereafter  adjusted. 

The  Rate. 

The  following  are  the  maximum  rates  fixed  by  the  commission 
for  the  various  classes  of  service  enumerated: 

Residence  Lighting: 

Available  for  residence  consumers  only. 

Connected  lighting  load  in  kilowatts  to  be  determined  by  actual 
inspection. 
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Maximum  demand  to  be  assumed  to  be  one-quarter  of  connected 
load. 

Net  rate:  7  cents  per  kilowatt-hour  for  first  60  hours  use  of 
maximum  demand ;  4  cents  per  kilowatt-hour  for  next  120  hours 
us^  of  maximum  demand;  1^  cents  per  kilowatt-hour  for  re- 
mainder. 

Oenerdl  Lighting: 

Available  for  all  lighting  except  residences. 

Connected  load  in  kilowatts  to  be  determined  by  actual  inspec- 
tion. 

Maximum  demand  to  be  assumed  to  be  one-half  of  connected 
load. 

Net  rate:  7  cents  per  kilowatt-hour  for  first  60  hours  use  of 
maximum  demand ;  4  cents  per  kilowatt-hour  for  next  120  hours 
use  of  maximum  demand;  1^  cents  per  kilowatt-hour  for  re- 
mainder. 

Oenerdl  Power: 

Available  to  all  power  customers. 

Connected  load  in  kilowatts  to  be  determined  by  actual  in- 
spection. 

Maximum  demand  to  be  assumed  to  be  three-quarters  of  con- 
nected load. 

Net  rate:  7  cents  per  kilowatt-hour  for  first  30  hours  use  of 
maximuTn  demand ;  3%  cents  per  kilowatt-hour  for  next  40  hours; 
use  of  maximum  demand ;  1  cent  per  kilowatt-hour  for  remainder.. 

All  bills  in  above  classes  to  be  made  out  with  net  rates  as  above,. 
for  payment  within  ten  days  of  date  of  bill ;  and  with  gross  rate- 
using  8  cents  per  kilowatt-hour  for  primary  rate,  such  gross  rate 
to  be  subject  to  discount  to  net  rate  if  paid  within  ten  days  from 
date  of  bilL 

Large  Light  tmd  Power: 

Available  for  all  consumers  willing  to  guarantee  a  maximum 
demand  of  10  kilowatts. 
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Maximum  demand  determined  by  maximum  demand  meter. 

Net  rate,  demand  charge:  $2.75  per  kilowatt  for  first  10  kilo- 
watts demand;  $1.50  per  kilowatt  for  each  additional  kilowatt 
demand. 

Energy  charge:  1  cent  per  kilowatt-hour  for  all  energy  used. 

Gross  rate,  demand  charge:  $3  per  kilowatt  'for  first  10  kilo- 
watts demand;  $1.75  per  kilowatt  for  each  additional  kilowatt 
demand. 

Energy  charge:  lucent  per  kilowatt-hour  for  all  energy  used. 

Street  Lighting:  Arc  Lamps: 

Direct  current  system  operating  on  not  less  than  6,6  amperes 
with  70  to  75  volts  at  lamp  terminals  and  magnetite  lamps  of  the 
type  now  in  use,  $50  per  year  except  as  herein  specified. 

All  lamps  of  either  of  above  types  ordered  or  required  after  the 
1st  day  of  March,  1907,  to  be  supplied  by  any  underground  wires, 
and  specified  in  the  contract  between  the  city  of  Buffalo  and  Buf- 
falo General  Electric  Company  dated  the  14th  day  of  May,  1906. 
for  which  the  company  was  to  receive  and  to  be  paid  at  the  rate 
of  $75  per  annum,  $69  per  annum. 

Street  Lighting:  Incandescent: 

At  the  rates  now  prevailing  and  now  charged  by  Buffalo  Gen- 
eral Electric  Company  to  the  city  of  Buffalo  for  such  service. 

The  following  table  shows  the  revenue  derived  by  the  respondent 
from  each  class  of  service  affected  in  the  year  1911,  the  amount 
of  reduction,  the  percentage  of  reduction,  and  the  amount  of 
revenue  which  would  have  been  produced  had  the  rates  been  in 
effect  for  that  year: 

1911  Reduction.  Revenue 

Clara.  revenue.       Amount.     Per  cent,   as  reduced. 

Residence   lighting    $127,000  $42,000  33.0  $85,000 

General   lighting    474.000  133,000  28.0  S41,000 

General   power   95.000  31,000  32.7  64.000 

Large  light  and   power 214,000  71.000  33.2  143,000 

$910,000     $277,000     $638,000 

Street  lighting :  Arcs  $50  and  $69,  Nos. 
3606  and  323    215,000         24,000  11.0       191,000 

Grand  total    $1,125,000     $301,000  28.7     $824,000 
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The  calculations  for  the  foregoing  table  were  made  from  data 
showing  the  residence  business  for  1911  classified  between  flats 
and  houses,  and  showing  the  number  of  customers,  the  kilowatt- 
hour  consumption,  and  the  revenue  for  each  month ;  also  the  aver- 
age size  of  installation  for  flats  and  houses.  That  for  general 
lighting  was  from  data  furnished  by  the  company,  showing  business 
for  specified  months  classified  according  to  hours  use  of  connected 
load  by  hours,  and  showing  the  kilowatt-hour  consumption  and 
the  revenue  for  each  class.  The  same  is  true  of  the  power  busi- 
ness. The  calculations  were  made  upon  data  furnished  by  the 
company,  which  data  were  used  by  the  expert  for  the  company  in 
submitting  his  calculations  for  a  rate  to  the  commission.  The  rate 
for  street  lighting  was  reached  by  computing  the  actual  cost  to 
the  company  with  a  proper  return  upon  the  amount  of  property 
used  in  the  business  and  upon  the  expense  incurred  for  operation. 

These  rates  as  fixed  by  the  commission  comply  as  nearly  as  it 
is  possible  to  make  them  with  the  requirements  hereinbefore  dis- 
cussed. The  proper  data  as  to  connected  load  necessary  for 
putting  in  force  this  rate  should  be  assembled  by  the  company  at 
once.  It  is  understood  that  a  large  part  of  it  has  already  been 
gathered.  All  questions  arising  in  the  course  of  establishing  the 
rate  and  practice  should  ]fe  submitted  by  the  company  to  the  com- 
mission for  final  determination  when  the  questions  are  once  ascer- 
tained. 

Minimum  Rate. 

The  company  is  at  liberty  under  this  schedule  to  establish  a 
minimum  rate.  It  would  be  better  if  the  commission  felt  at 
liberty  so  to  do,  but  there  is  suflScient  uncertainty  in  the  law  as  to 
its  power  in  this  respect  to  make  it  advisable  to  remit  the  matter 
to  the  determination  of  the  company,  subject  to  the  following 
observations : 

The  minimum  rate  should  be  a  yearly  minimum  and  not  a 
monthly  minimum.  The  proper  proportion  should  be  charged 
monthly,  however,  and  an  adjustment  made  at  the  end  of  the  year. 
It  is  a  serious  question  whether  the  minimum  rate  should  not 
depend  upon  the  size  of  the  installation.    The  minimum  rate  for 
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residences  should  not  exceed  nine  dollars  per  year  for  the  smallest 
class  of  customers.  The  question  as  to  large  installations  is  held, 
open  for  further  consideration. 

ExisTiNO  Rates* 

The  existing  rate  schedules  of  the  company,  as  hereinbefore- 
indicated,  are  imperfect  and  discriminatory  by  reason  of  the  fact 
that  they  are  what  is  known  as  the  step  rate.  Under  such  a  rate- 
it  always  follows,  that  with  every  break  in  the  price  a  customer 
near  the  maximum  limit  of  his  class  pays  more  than  one  who  is. 
near  the  minimum  limit  of  the  next  class.  This  always  creates 
dissatisfaction  and  trouble  and  should  always  be  avoided.. 
Another  criticism  upon  this  rate  is  that  it  does  not  break  from  the^ 
maximum  soon  enough.  All  residence  lighting  under  the  com- 
pany's schedule  was  entitled  to  lower  rates  for  larger  quantities,, 
but  the  change  in  quantity  occurred  after  so  many  hours  use  that 
it  was  testified  that  no  residence  in  Buffalo  obtained  the  benefit, 
of  it,  and  all  paid  the  maximum  rate.  We  understand  that  this- 
is  not  true  as  to  one  residence,  but  that  fact  is  wholly  immateriaL 
There  is  no  theory  by  which  the  maximum  can  be  held  for  so 
long  a  period  of  time  as  in  the  existing  rate  with  regard  to  the^ 
actual  cost  to  the  company.  Nominally,  lighting  consumers  were- 
paying  nine  cents  as  a  maximum.  Owing  to  the  minimum  charge 
in  force  upon  monthly  bills,  however,  the  actual  average  rate  to- 
lighting  consumers  has  been  nearer  ten  cents  than  nine  cents. 

Gei7ebal  Comments. 

A  considerable  misapprehension  as  to  the  force  and  effect  of 
the  decision  in  this  case  may  arise  unless  some  general  observa- 
tions are  made. 

1.  The  maximum  rate  fixed  in  this  case  can  not  properly  be- 
used  as  a  criterion  for  a  proper  maximum  rate  in  any  other  place- 
or  in  any  other  controversy.  It  is  clear  that  a  maximum  rate  de- 
pends upon  the  character  of  the  load  as  well  as  the  quantity :  that 
is  to  say,  the  load  factor  is  an  element ;  and  necessarily,  the  time 
of  consumption.    A  business  which  is  all  upon  the  peak  demands^ 
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a  higher  maximum  than  a  business  which  is  spread  out  over  long 
hours.  A  rate  suitable  for  one  place  may  be  entirely  unsuited  to 
another  unless  the  conditions  of  the  load  are  practically  the  same. 

2.  The  commission  has  not  attempted  to  fix  any  definite  per- 
centage of  return  upon  the  capital  invested.  It  has  used  for  illus- 
trations and  for  some  calculations  the  rate  of  six  per  cent.  The 
truth  is,  no  one  can  tell  what  return  a  given  rate  will  produce 
either  in  the  aggregate  or  as  a  percentage  upon  some  other  sum. 
The  returns  can  only  be  ascertained  by  experience.  All  that  can 
be  determined  in  such  a  case  as  this  is  that  the  rate  is  not  con- 
fiscatory: that  is  to  say,  it  will  return  at  least  six  per  cent  upon 
the  ascertained  fair  value  of  the  property  used .  in  the  public 
service.  There  is  no  such  thing  as  keeping  the  return,  however, 
at  six  per  cent  The  conditiona  will  vary  from  year  to  year. 
Operating  expenses  will  vary ;  gross  earnings  will  vary ;  and  in 
a  town  which  is  not  thoroughly  developed,  as  Buffalo  is  not,  a  rate 
should  be  so  fixed  as  to  inci^ease  the  return  to  the  company  by  in- 
creasing its  revenues  above  the  limit  fixed  without  a  proportional 
increase  in  expenses.  This,  it  is  believed,  is  precisely  what  will 
happen  in  the  case  of  the  Buffalo  General  Electric  Company. 
There  has  been  a  very  considerable  growth  in  its  business  during 
the  last  two  or  three  years.  There  should  be  a  very  much  larger 
growth  during  the  next  two  or  three  years,  and  this  will  introduce 
into  the  problem  new  complications. 

3.  The  complications  just  referred  to  are  that  the  business  of 
the  company  ought  to  increase,  and  this  will  demand  the  invest- 
ment of  fresh  capital.  The  company  must  be  left  in  a  situation 
that  will  enable  it  to  finance  its  growth  properly  and  upon  reason- 
able terms.  It  is  now  serving  the  public  and  must  continue  to 
&erve  the  public.  The  problem  concerning  electric  energy  gene- 
rated at  Niagara  Falls  is  very  great.  It  involves  elements  which 
are  now  insoluble.  The  amount  of  energy  available  and  to  be 
available  for  the  next  ten  years  from  this  source  is  unknown.  As 
has  been  indicated  in  the  case,  there  is  a  grave  possibility  that 
steam  power  will  have  to  be  resorted  to  for  the  supply  of  electric 
current  in  the  near  future  in  the  city  of  Buffalo.    If  such  is  the 
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case,  that  fact  may  demand  an  entire  revision  of  the  rates  herein 
fixed;  not  only  in  case  a  steam  plant  is  erected,  but  also  in  case 
its  erection  is  contemplated,  for  the  reason  that  a  very  considerable 
further  investigation  may  be  needed  to  determine  whether  the 
rates  fixed  would  be  remunerative  with  a  steam  plan  producing 
part  of  the  energy  consumed.  The  calculations  in  this  case, 
elaborate  as  they  have  been,  relate  to  hydro-electric  energy  as 
against  steam  generated  energy,  and  no  calculations  have  been 
made  which  warrant  any  conclusions  as  to  the  cost  of  energy  partly 
derived  from  water  generation  and  partly  from  steam  generation. 
All  of  the  foregoing  considerations  have  been  kept  in  mind  in 
the  determination  of  this  case.  The  subject  imder  consideration 
has  been  so  vast  in  extent;  the  factors  to  be  considered  are  so 
complex,  involved,  and  in  many  respects  contradictory  and  un- 
certain, that  the  Commission  can  not  feel  sure  that  errors  have 
not  crept  into  its  calculations  and  that  its  conclusions  may  not  be 
to  some  extent  erroneous  in  matters  of  detaiL 


In  the  Matter  of  the  Application  of  The  New  Yobk  Central 
AND  Hudson  Kiveb  Railboad  Company  for  authorization  to 
buy  the  whole  or  any  part  of  the  capital  stock  of  the  New  York 
and  Harlem  Railroad  Company  at  a  price  not  exceeding  $175 
per  share. 

(Public  Service  Commission,  Second  District,  December,  1912.) 

Purchase  of  the  capital  stock  of  one  railroad  by  another. 

The  New  York  and  Harlem  Railroad  Company  owns  a  greater  part 
of  the  Qrand  Central  Terminal  in  the  city  of  New  York,  and  a  line  of 
railroad  from  that  city  to  Chatham  with  a  small  branch  extending  to 
Port  Morris.  These  properties  were  leased  to  the  applicant  on  the  1st 
day  of  April,  1873,  for  a  term  of  401  years.  The  Harlem  company  also 
owns  a  line  of  street  railroad  in  the  city  of  New  York  which  is  leased 
to  the  Metropolitan  Street  Railway  Company  for  a  term  of  909  years, 
expiring  July  1,  2895. 
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Albert  H.  Harris  for  the  New  York  Central  and  Hudson  River 
Railroad  Company. 

Stevens,  Chairman. —  The  New  York  and  Harlem  Railroad 
Company  is  a  domestic  corporation.  Its  road  extends  from  the 
Grand  Central  Terminal  in  the  city  of  New  York  to  Chatham, 
with  a  small  branch  extending  to  Port  Morris.  It  is  the  lessee  of 
what  is  known  as  the  Mahopac  branch,  extending  from  Goldens 
Bridge  to  Lake  Mahopac  It  is  also  the  owner  of  a  street  railroad 
in  the  city  of  New  York  extending  from  the  post  office  in  New 
York  city  to  Mott  Haven  at  One  Hundred  and  Thirty-eighth 
street,  a  distance  of  ten  and  twenty-two  hundredths  miles.  This 
street  railroad  is  leased  to  the  Metropolitan  Street  Railway  Com- 
pany for  a  term  of  nine  hundred  and  ninety-nine  years,  com- 
mencing July  1,  1896,  and  expiring  July  1,  2895,  the  lessee  being 
obligated  to  pay  all  the  expense  of  maintenance  and  operation  and 
an  annual  rental  of  $402,500.  Its  capital  stock  issued  and  out- 
standing amounts  to  $10,000,000,  consisting  of  $8,656,050  com- 
mon and  $1,343,950  preferred,  the  shares  being  of  the  par  value 
of  $50  each :  total  number  of  shares  200,000.  The  total  number 
of  stockholders  is  876,  as  appears  by  the  stockbook  of  the  corpo- 
ration. This  stock  is  widely  distributed,  owned  in  considerable 
part  by  trustees  of  estates,  trust  institutions,  insurance  companies, 
and  the  like.  It  appears  from  an  inspection  of  the  stockbook  that 
no  one  interest  or  aggregation  of  family  interests  owns  to  exceed 
one-third  of  the  entire  capital  stock.  The  funded  indebtedness 
consists  of  bonds  to  the  amount  of  $12,000,000,  bearing  three  and 
one-half  per  cent  interest  payable  semi-annually,  maturing  May 
1,  2000.  The  annual  interest  is  $420,000.  The  following  is  its 
condensed  balance  sheet  as  of  December  31,  1910: 

Assets, 

Total  inyestment  in  road  and  equipment •  ..$22, 100,738  16 

Cash 863,183  98 

Marketable  securities    68,  097  89 

Materials  and  supplies •  66,  696  36 

Unmatured  interest  and  dividends  receivable 12, 235  96 

Other  deferred  debit  items 139, 370  41 


Total $23,230,322  76 
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Liahiliti€8. 

Common   stock    $8, 656, 050  00 

Preferred    stock    1,343,950  00 

Mortgage  bonds    12, 000, 000  00 

Matured  interest  and  dividends  unpaid 2,  868  00 

Matured  funded  debt  unpaid 4,  625  00 

Profit  and  loss 1,222,829  76 

Total $23,230,322  76 


The  item  for  materials  and  supplies  represents  value  of  sup- 
plies conveyed  to  lessee  companies  and  to  be  accounted  for  by 
them  at  the  termination  of  leases. 

The  following  is  its  income  account  for  the  year  ended  June 
30,  1911: 

Gross  rent  accrued  from  leased  road $1»  822, 500 

Administration    expenses    34, 783 

Income  from  lease  of  road $1 ,  787,  717 

Dividends  declared  on  stocks  owned  or  controlled 2,000 

Interest  on  other  accounts 23, 260 

Miscellaneous  income    '2, 476 

Gross   income    $1,810,502 

Interest  accrued  on  funded  debt 420, 000 

Net    corporate    income $1,  390,  502 

Dividends  declared  out  of  income 1,  300, 000 

Balance  to  profit  and  loss $90,  502 

Balance,  profit  and  loss,  June  30,  1910 1, 185,  957 

Miscellaneous  credits  during  the  year 6,  371 

Miscellaneous  debits  daring  the  year *  60, 000 

Balance,  profit  and  loss,  June  30,  1911 ' $1, 222,  830 


The  New  York  Central  and  Hudson  Eiver  Railroad  Company 
makes  application  to  this  commission  for  authorization  to  buy  the 
whole  or  any  part  of  the  capital  stock  of  the  New  York  and 
Harlem  Eailroad  Company  at  a  price  not  exceeding  $175  per 
share. 


Deduction. 
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The  relations  of  the  two  corporations  are  as  follows :  On  the 
1st  day  of  April,  1873,  the  Harlem  company  leased  to  the  Central 
company  its  steam  railroad  and  steam  railroad  property  for  a 
term  of  401  years,  the  lease  expiring  April  1,  2274.  There  are 
now  unexpired  of  this  term  362  years  from  April  1,  1912.  Sup- 
plemental agreements  modifying  to  some  extent  the  provisions 
of  the  original  lease  have  been  entered  into  between  the  two  com- 
panies on  the  15th  day  of  May,  1882,  and  on  the  5th  day  of 
October,  1898.  In  brief,  the  terms  of  the  lease^  it  now  exists 
are  that  the  Central  shall  pay  all  maintenance  charges  and  taxes, 
interest  upon  the  funded  debt,  and  an  annual  rental  of  ten  per 
cent  upon  the  capital  stock,  which  rental  is  the  sum  of  $1,000,000 
per  year.  The  interest  upon  the  funded  debt  being  $420,000  a 
year,  the  annual  charge  upon  the  Central  arising  from  the  terms 
of  the  lease  is  $1,420,000.  The  lease  is  subject  to  the  provisions 
of  certain  leases  or  agreements  between  the  Harlem  company  and 
the  New  York,  New  Haven  and  Hartford  Railroad  Company,  by 
which  the  New  Haven  company  enters  the  Grand  Central  Termi- 
nal over  the  Harlem  tracks  from  Woodlawn. 

If  the  Central  should  acquire  all  of  the  stock  of  the  Harlem  at 
$175  a  share,  the  total  purchase  price  would  be  the  sum  of 
$35,000,000.  At  four  per  cent,  the  annual  interest  upon  this 
sum  would  be  $1,400,000,  which  is  practically  equal  to  the 
annual  rental  paid  by  the  Central  to  the  Harlem  together  with 
the  rental  paid  by  the  Metropolitan  Street  Railway  Company. 
The  Central,  however,  proposes  to  secure  the  money  for  such  pur- 
chase substantially  by  an  issue  of  debentures  bearing  four  per  cent 
interest,  to  be  sold  at  not  less  than  ninety  per  cent  of  their  par 
value.  In  order  to  procure  the  sum  of  $35,000,000  by  a  sale  of 
debentures  at  90,  debentures  to  the  amount  of  $38,888,889  will  be 
required,  which  would  entail  an  annual  interest  charge  of  $1,555,- 
555.56.  The  interest  charge,  therefore,  upon  the  proposed  scheme 
of  financing  the  operation,  would  be  $153,055.56  annually  in 
excess  of  the  rental  now  paid  and  the  rental  received  from  the 
Metropolitan  for  the  use  of  the  street  railroad  properties. 

In  passing  upon  this  application  the  commission  has  to  consider 
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(1)  whether  the  interests  of  the  public  would  in  any  manner  suffer 
by  a  transfer  of  the  Harlem  stock  from  the  present  owners  to 
the  Central,  and  (2)  whether  the  transaction  is  to  such  an  extent 
unfavorable  to  the  Central  or  unwise  upon  its  part  as  to  constitute 
any  direct  injury  to  the  public.  This  might  well  be  the  result  of 
unduly  increasing  the  fixed  charges  of  the  Central  without  any 
corresponding  certainty  of  revenues  with  which  to  meet  such 
charges. 

Upon  the  first  point  it  is  suflScient  to  say  that  careful  consider- 
ation has  failed  to  disclose  any  reason  for  supposing  that  the  public 
interests  would  in  any  respect  suffer  directly  through  the  proposed 
change  in  stock  ownership  of  the  Harlem.  The  relations  of  the 
Central  to  this  property  have  been  fixed  for  so  long  a  period  by 
the  terms  of  the  lease,  and  will  continue  to  be  fixed  for  so  long 
a  time,  that  the  railroad  properties  of  the  Harlem  are  to  all  prac- 
tical intents  and  purposes,  from  an  operating  point  of  view,  an 
integral  part  of  the  Central  system ;  and  from  any  point  of  view 
it  is  desirable  that  they  should  be  such  part  in  financing  the  opera- 
tions of  the  Central.  It  is  not  to  be  questioned  that  these  advan- 
tages may  in  time  become  very  great  and  of  direct  interest  and 
advantage  to  the  public. 

It  appears  that  the  Central,  if  it  purchases  the  entire  stock  of 
the  Harlem  upon  the  terms  mentioned,  would  increase  its  fixed 
charges  to  the  amoimt  of  $153,055.56,  assuming  that  the  opera- 
tion is  financed  in  the  manner  above  detailed.  The  directors  of 
the  company  have  concluded  that  the  advantages  to  be  obtained 
by  the  stock  ownership  are  sufficient  to  overbalance  this  increased 
charge.  The  entrance  of  the  Central  into  New  York  city,  for 
passenger  service,  is  over  the  Harlem.  Its  passenger  terminal  in 
that  city  is  at  Forty-second  street.  A  portion  of  that  terminal 
only  is  owned  by  the  Harlem,  a  portion  by  the  Central,  and  a 
portion  by  subsidiary  corporations  of  the  Central.  The  situa- 
tion is  exceedingly  complex  and  confusing,  entails  great  diffi- 
culties in  accounting,  is  embarrassing  in  the  extensive  recon- 
struction and  rebuilding  of  the  Grand  Central  Terminal, 
In   addition  to  the  foregoing,  the  lease  to  the  Central  makes 
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no  provision  whatever  for  additions  and  betterments  to  the 
railroad  property  of  the  Harlem  at  the  expense  of  that  company, 
and  whatever  betterments  and  additions  are  required  in  the  public 
interest  must  be  made  by  the  Central  at  its  own  expense.  This 
fact  creates  a  situation  which  should  be  corrected  if  possible.  The 
Central  has  already  spent  millions  of  dollars  upon  the  electrifica- 
tion of  a  part  of  the  Harlem  and  in  other  additions  and  better- 
ments to  the  steam  railroad  properties.  The  commission  regards 
it  as  desirable  that  the  Harlem  should  ultimately  be  consolidated 
with  the  Central,  and  this  seems  to  be  practicable  only  through 
stock  ownership.  A  review  of  all  of  the  relations  between  the  two 
companies  and  the  consequences  following  on  those  relations  in- 
duces the  belief  on  the  part  of  the  commission  that  the  action  of 
the  directors  of  the  Central  in  endeavoring  to  procure  this  stock 
is  wise  and  that  the  desired  authorization  should  be  given. 

It  is  unnecessary  to  enter  into  further  detailed  consideration 
of  the  case,  the  purpose  of  the  commission  being  at  this  time  to 
make  only  a  memorandum  showing  generally  the  reasons  which  in 
its  opinion  warrant  the  action  it  takes  in  granting  the  application 
for  the  purchase  of  this  stock. 


In  the  Matter  of  the  Petition  of  the  Village  of  Seneca  Falls 
by  Augustus  S.  Hughes,  its  President,  under  Section  90  of  the 
Railroad  Law,  for  a  Determination  as  to  How  Two  Streets  Shall 
Cross  The  New  York  Central  and  Hudson  River  Railroad  Com- 
pany's Tracks  in  Said  Village. 

(Public  Service  Commission,  Second  District,  April,  1913.) 

Policy  of  state  in  regard  to  grade  crossings  not  violated  under  certain  circnm- 
stances  in  permitting  outlying  street  of  a  viUage  to  be  crossed  by  a 
single  track. 

Although  it  is  the  settled  policy  of  the  state  that  all  crossings  of 
railroad  tracks  by  public  highways  at  grade  should  be  eliminated  in 
the  interest  of  public  safety,  such  policy  is  not  violated  by  above  permis- 
sion so  that  the  owner  of  all  the  property  on  the  other  side  of  the  tracks, 
into  which  there  is  to  be  no  extension  of  the  street  for  public  use,  may 
conveniently  reach  and  make  use  of  such  property. 
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Inasmuch  as  the  railroad  company  objects  to  such  grade  crossing,  it 
is  not  unreasonable  to  impose,  as  a  condition  for  the  same,  that  the 
municipality  and  property  owner  benefited  by  such  grade  crossing  shall 
pay  the  expense  of  a  flagman  or  gates,  in  case  the  railroad  company  ia 
required  to  furniflh  or  maintain  the  same  at  said  crossing,  for  the  period 
of  ten  years. 

W.  H.  Hurley,  Corporation  Counsel,  for  the  village  of  Seneca 
Palls,  petitioner. 

Augustus  S.  Hughes,  President  of  the  village  of  Seneca  Falk» 
in  person. 

Harris,  Beach,  Harris  &  Matson  (W.  A.  Matsou,  of  counsel)  > 
for  the  New  York  Central  and  Hudson  Biver  Bailroad  Company. 

Hoj)BON,  Commissioner. —  Pursuant  to  the  provisions  of  section 
90  of  the  Railroad  Law,  the  village  of  Seneca  Falls  has  presented 
to  the  public  service  conunission  its  petition,  asking  for  the 
authority  of  this  commission  to  carry  Pine  and  Johnston  streets 
in  the  village  of  Seneca  Falls  at  grade  across  the  tracks  of  the 
New  York  Central  and  Hudson  River  Railroad  Company. 

It  appears  satisfactorily  from  such  petition  that  all  the  pr^ 
liminary  requirements  of  the  statute  with  reference  to  the  laying 
out  of  these  streets  across  such  tracks  have  been  taken  by  and  on 
behalf  of  said  village;  both  of  such  streets  end  at  their  easterly 
termini  at  the  tracks  and  property  of  such  railroad  company,  and 
in  a  part  of  said  village  where  there  are  very  few  residences  or 
buildings  of  any  kind ;  neither  of  said  streets  has  ever  been  im- 
proved at  this  point,  and  there  has  never  been  any  crossing  over 
such  tracks,  or  either  of  them,  except  at  Pine  street,  where  it  is 
claimed  there  exists  a  private  right  of  way  or  farm  crossing  in 
continuation  of  that  street  across  the  tracks ;  the  territory  on  the 
southerly  side  of  such  tracks,  embraced  within  produced  lines  of 
the  continuation  of  such  streets,  and  also  on  the  easterly  and 
westerly  sides  of  such  lines  and  extending  southerly  from  said 
railroad  tracks  to  the  Seneca  canal,  consists  wholly  of  private  prop- 
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erty  now  belonging  to  BnniBey  &  Co.  of  said  village,  who  are  large 
pump  manufacturers ;  the  present  plant  of  Rumsey  &  Co.  is  to  be 
taken  over  for  the  improvements  and  extension  of  the  barge  oanal 
through  such  village,  and  said  firm  has  procured  this  tract  of  land 
on  the  southerly  side  of  the  railroad,  which  is  now  entirely  unim- 
proved and  vacant  but  upon  which  they  intend  to  erect  a  large 
manufacturing  establishment  which  will  employ  at  least  three 
hundred  people  from  the  start. 

The  petition  in  this  case  is  made  on  behalf  of  the  municipal 
authorities,  and  specifically  asks  the  commission  to  authorize  said 

» 

Pine  and  Johnston  streets  to  be  carried  across  said  railroad  tracks 
at  grade;  urging  that  any  other  crossing  of  said  tracks  would  be 
impracticable  because  of  the  grade  which  would  be  required  in 
the  construction  of  either  a  subway  or  overhead  crossing;  and  the 
petitioner  goes  so  far  as  to  assert  that  unless  a  grade  crossing  shall 
be  allowed  and  ordered  by  this  commission  the  said  land  now 
owned  by  Rumsey  &  Co.  would  be  valueless  to  them,  and  the  vil- 
lage might  be  deprived  of  the  benefits  of  one  of  its  principal  in- 
dustries; this  strong  position  taken  by  the  village  authorities  was 
supplemented  and  strengthened  by  the  president  of  Rumsey  &  Co. 
at  the  hearing  which  was  recently  had  in  this  ease  at  Seneca  Falls ; 
he  stated  to  the  commission  that  he  had  conferred  with  the  operat- 
ing department  of  the  New  York  Central  and  Hudson  River  Rail- 
road Company^  the  division  superintendent  and  one  or  two  other 
officials,  who  together  looked  over  the  proposed  crossing,  and  agreed 
with  Rumsey  &  Co.,  both  verbally  and  in  writing,  that  there  would 
be  no  opposition  on  the  part  of  the  New  York  Central  and  Hudson 
River  Railroad  Company  to  a  grade  crossing  at  that  point,  but 
that  when  the  matter  came  up  before  the  village  authorities  in 
the  preliminary  proceedings  to  extend  such  streets  across  the 
tracks  the  railroad  company  appeared  and  refused  to  rec(^nize  the 
statement  made  by  the  officers  mentioned,  and  then  opposed  the 
grade  crossing  as  it  did  on  the  hearing  before  this  commission. 
The  president  of  Rumsey  &  Co.  further  stated  to  the  commission 
on  such  hearing  that  if  a  grade  crossing  is  not  authorized  the  com- 
pany would  not  utilize  the  land  for  its  plant,  but  would  leave  it 
Vol.  Ill  — 19 
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Its  it  now  is,  entirely  unimproved;  it  further  appeared  on  said 
hearing  that  this  property  is  the  only  available  tract  in  the  village 
within  a  reasonable  distance  of  the  homes  of  the  majority  of  the 
workmen  who  are  now  employed  by  Rumsey  &  Co.;  they  are 
mechanics  and  own  their  ovni  homes  and  now  live  within  a  con- 
venient distance  of  the  proposed  plant ;  the  president  then  stated 
to  the  commission  emphatically,  that  by  reason  of  the  heavy  loads, 
consisting  of  many  tons  of  iron,  which  it  would  be  necessary  to 
haul  both  ways,  a  subway  with  a  grade  of  six  per  cent,  or  any 
other  considerable  grade,  would  be  prohibitive  as  being  too  ex- 
pensive for  them  to  use,  and  that  if  a  grade  crossing  is  not  author- 
ized by  this  commission,  no  crossing  of  any  kind  be  authorized. 

At  the  hearing  the  railroad  company  appeared  in  opposition 
to  this  plan,  and  proposed  a  subway  construction  in  continuation 
of  Johnston  street,  which  according  to  the  plan  presented  by  it 
would  involve  a  six  per  cent  grade  from  Johnston  street  into  the 
subway,  by  carrying  Johnston  street  thirty  or  forty  feet  west  of 
its  present  line,  in  order  to  gain  the  benefit  of  a  depression  in  the 
land  at  that  point;  this  crossing  with  a  subway  would  cost  about 
$25,000,  the  expense  of  which  the  railroad  company  is  willing  to 
share,  as  the  law  provides;  but  the  village  authorities  have  not 
receded  from  their  position  that  a  crossing  at  grade  would  cost 
substantially  nothing,  and  under  all  the  circumstances  would  be 
the  most  feasible  and  convenient  crossing  for  all  parties  concerned. 

Thus  the  question  is  squarely  presented  to  this  commission,  as 
to  whether  or  not  a  crossing  of  these  railroad  tracks  at  grade  shall 
be  authorized,  in  the  face  of  the  well  known  policy  of  the  state, 
that  all  crossings  of  railroad  tracks  by  public  highways  at  grade 
are  dangerous,  and  should  be  eliminated  in  the  interest  of  public 
safety,  and  as  fast  as  funds  can  be  provided  for  that  purpose. 

But  it  must  be  borne  in  mind  that  a  far  different  situation  is 
here  presented  than  is  comprehended  in  the  statement  just  made ; 
these  two  streets  in  question  now  end  at  the  railroad  tracks,  or  at 
the  property  of  the  railroad  company ;  the  village  of  Seneca  Falls 
has  conducted  proceedings  to  carry  them  across  the  tracks,  but  no 
farther;  there  are  no  streets  after  crossing  the  tracks;  all  the  prop- 
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erty  there  is  private,  and  no  streets  have  either  been  laid  out  or 
projected,  and  none  ever  will  be  built,  because  the  whole  tract  is 
to  be  used  by  Rumsey  &  Co.  for  their  business ;  and  these  streets, 
if  carried  across  the  tracks,  will  be,  for  that  distance,  solely  for 
the  use  and  accommodation  of  Rumsey  &  Co.,  their  teams  and 
their  employees,  and  they  probably  never  will  be  generally  used 
by  the  public  as  highways ;  everybody  and  every  interest,  citizens 
and  oflScials,  within  the  village  of  Seneca  Falls,  except  the  rail- 
road company,  asks  this  commission  to  permit  Rumsey  &  Co.  to 
obtain  access  to  their  property  over  the  stub  ends  of  these  two 
streets,  for  their  own  private  use;  but  even  if  these  streets  con-; 
tinned  beyond  the  tracks  in  a  southerly  direction  and  were  gener- 
ally traveled  by  the  public,  that  would  not  make  the  crossings 
particularly  dangerous,  because  this  railroad  consists  of  but  one 
track  at  these  points,  and  only  eighteen  trains,  all  told  and  of  all 
kinds,  pass  over  them  both  ways  during  the  period  of  twenty-four 
hours. 

It  is  claimed  by  Rumsey  &  Co.  that  they  now  possess  the  right 
to  cross  the  tracks  at  Pine  street,  pursuant  to  some  conveyance  or 
proceedings  which  gave  them  a  farm  crossing  at  that  point;  and 
their  president  announced  to  the  sitting  commissioner  at  the  hear- 
ing, as  did  also  the  petitioner,  that  they  would  be  satisfied  to  have 
this  commission  deny  the  petition  as  to  Pine  street,  and  rest  their 
claim  solely  for  a  grade  crossing  at  Johnston  street. 

Under  all  the  circumstances  of  this  case,  we  are  of  the  opinion 
that  no  principle  of  settled  public  policy  will  be  violated  by  per- 
mitting Johnston  street  to  be  carried  across  the  tracks  of  the  rail- 
road at  grade,  so  that  the  owner  of  all  the  property  on  the  other 
side  of  the  tracks,  into  which  there  is  to  be  no  extension  of  the 
street  for  public  use,  may  conveniently  reach  and  make  use  of  such 
property. 

But  we  also  believe  that,  in  granting  this  permission,  due  re- 
gard should  be  had  for  the  rights  and  interests  of  the  railroad 
company  with  respect  to  the  maintenance  of  such  grade  crossing 
in  the  future ;  for  we  are  not  unmindful  of  the  fact  that  after  such 
grade  crossing  is  installed,  the  local  authorities  of  Seneca  Falls 
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•would  LaYe  the  right  under  section  53  of  the  Hailroad  Law  to  in- 
voke the  order  of  this  commission  to  require  the  railroad  company 
to  station  a  flagman  or  erect  and  maintain  gates  thereat,  which 
order  would  be  manifestly  unfair,  in  view  of  the  present  attitude 
of  the  railroad  company  in  regard  to  the  crossing,  and  its  willing- 
ness to  participate  in  the  large  expense  of  a  subway  crossing  which 
it  favors.  This  phase  of  the  matter  has  been  the  subject  of  some 
discussion  and  correspondence  since  the  hearing  between  the  com- 
mission and  the  petitioner,  and  there  have  been  lodged  with  the 
commission  formal  declarations  on  the  part  of  the  village  authori- 
ties and  Eimisey  &  Co.,  that  neither  of  them  will,  within  the  period 
of  ten  years,  require  the  protection  at  this  crossing  which  is  con- 
templated by  section  53  of  the  Railroad  Law. 

We  therefore  conclude  that  the  prayer  of  the  petition  herein, 
in  so  far  as  it  asks  for  a  crossing  at  Pine  street,  be  denied,  but 
that  a  crossing  .at  grade  be  permitted  at  Johnston  street,  in  the 
manner  and  with  such  safeguards  as  is  provided  by  the  Eailroad 
Law  of  the  state,  upon  the  express  provision  and  condition  that, 
in  case  either  the  Village  of  Seneca  Falls  or  said  Eumsey  &  Co. 
shall,  during  the  period  of  ten  years  from  the  date  of  the  granting 
of  the  order  herein,  institute  any  proceedings  to  require  the  Xew 
York  Central  and  Hudson  River  Railroad  Company,  its  succes- 
sors or  assigns,  to  station  a  flagman  or  erect  and  operate  gates  at 
said  crossing ;  and  in  case  said  railroad  company,  its  successors  or 
assigns,  shall,  within  such  period  of  ten  years,  be  required  by  any 
competent  and  lawful  authority  to  station  such  flagman,  or  erect, 
maintain,  and  operate  gates  at  such  crossing,  the  expense  thereof, 
for  any  part  of  said  period  of  ten  years,  shall  be  assumed  and  paid, 
jointly  and  severally,  by  the  said  village  of  Seneca  Falls  and 
Bumsey  &  Co. 
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In  the  Matter  of  Complaints  against  The  New  York  Centrai. 
AND  Hudson  River  Railroad  Company  as  to  ita  Commuta- 
tion and  Other  Passenger  Rates  upon  its  Hudson  and  Harlem 
Divisions. 

In  the  Matter  of  various  Complaints  against  The  New  York, 
New  Haven  and  Hartford  Railroad  Company  as  to  its 
Commutation  and  Other  Passenger  Rates. 

(Public  Service  CommiBsion,  Second  District,  January,  1913.) 

Rule  as  totratas  wliicb  faavebaea'aootpted  hy  aH  parties  aa  fair  and' equitable, 

during  a  long  period  of  time. 
Public  policy  in  connection  with  commuting  rates — Restriction  of  traffic  — 
Terminal  charges  are  to  be  treated  as  rentals  in  cases  such  as  the  ones  under 

discussion. 

A  rate-fixed  and  established  as  a  voluntary  act' of  the  corporation  itself 
which  has  been  charged  and  collected  by  the  corporation  during  a.  period 
of  time  sudiciently  long  to  show  that  it  is  not  a  mere  experiment,  and 
has  been  a  rate  wliich  the  corporation  charged  and  collected  as  a  regular 
and  settled  rate  which  has  been  accepted  by  the  public  in  its  dealings  with 
the  corporation  as  just  and  reasonable,  under  which -buainesB  affected  by 
the  rate  has  prospered  and  increased,  must  as  against  the  corporation  i  be 
treated  as  presumptively  just  and  reasonable.  It  is  unreasonable  to 
increase  such  a  rate  without  a  new  state  of  facts  which,  for  some  reason, 
makes  the  old  rate  not  justly  and  fairly  remunerutive  to  the  corporation. 
Such  faeta,  if  they  exist,  are  peculiarly  within  the  knowledge  of  the  cor- 
poration. A  change  having  been  made  by  it  from  a  presumptively  reason- 
able rate,  the  burden  lies  upon  it  in  the  first  instance  to  overcome  by 
evidence  the  presumption  of  fact  that  the  increased  rate  is  unreasonable. 
.  That  as  a  matter  of  public  policy  the  rates  into  New  York  city  from 
the  commuting  district  should  be  placed  at  the  lowest  reasonably  possible 
point,  both  in  the  interests  of  the  public  and  of  the  railroads. 

That  the  increased  rates  of  both  respondents  have  operated  unfavorably 
upon  traffic. 

That  the  revenues  from'  the  increased  rates  have  not  increased  above  the 
revenues  from  the  former  rates  in  anything  like  the  increase  in  rate, 
showing  that  the  increase  tends  to  restrict  travel  and  brings  no  sufficient 
benefits  to  the  railroad  company  to  justify  the  increase. 

That' in  the- case  of  -  the  New  Haven  company,  the  toUage  and  terminal 
charges  paid  by  it  to- the  Central  company  for  the  use  of  its  tracks  and 
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terminal  facilities  in  the  city  of  New  York  are  in  the  nature  of  rent  and 
a  part  of  the  general  expense  of  the  company,  and  can  not  be  allocated  to 
the  particular  traffic  using  such  tracks  and  terminal. 

Joseph  S.  Wood  for  complainanits. 

0.  0.  Paulding  for  respondent  the  New  York  Central  and 
Hudson  River  Railroad  Company. 

E.  D.  Robbins  for  respondent  the  New  York,  New  Haven  and 
Hartford  Railroad  Company. 

Stevens,  Chairman. —  For  many  years  the  New  York  Central 
and  Hudson  River  Railroad  Company  has  given  commutation 
rates  and  service  between  its  staition  in  New  York  city  and 
Peekskill  upon  its  Hudson  division,  and  White  Plains  upon  its 
Harlem  division.  For  an  equally  long  period  of  time  the  Xew 
York,  New  Haven  and  Hartford  Railroad  Company  has  given 
commutation  service  and  rates  upon  its  road  between  its  New 
York  city  station  and  Port  Chester  near  the  Connecticut  line. 

About  July  1,  1910,  both  of  ithese  companies  increased  their 
commutation  and  some  other  rates  in  the  territory  named  by  a 
very  considerable  amount  stated  in  terms  of  percentages.  There- 
upon various  complaints  were  filed  against  them  alleging  that  the 
increased  commutation  rates  thus  charged  were  unjust  and  un- 
reasonable. 

The  commission  has  fully  considered  the  voluminous  proofs, 
oral  and  documentary,  submitted  by  both  the  railroad  corpora- 
tions and  the  complainants.  A  concise  statement  of  the  reasons 
for  the  decisions  which  it  makes  in  the  several  cases  will  be 
sufiicient  to  cover  them  all. 

The  rule  which  the  commission  has  uniformly  followed  in 
cases  of  increase  of  rates  charged  by  a  corporation  subject  to  its 
jurisdiction  is  as  follows: 

A  rate  (1)  fixed  and  established  as  the  voluntary  act  of  the 
corporation  itself;  (2)  which  has  been  charged  and  collected  by 
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the  corporation  during  a  period  of  time  sufficiently  long  to  show 
that  it  is  not  a  mere  experiment,  and  has  been  the  rate  which  the 
corporation  charged  and  collected  as  a  regular  and  settled  rate; 
(3)  which  has  been  accepted  by  the  public  in  its  dealings  with 
the  corporation  as  just  and  reasonable;  (4)  under  which  business 
affected  by  the  rate  has  prospered  and  increased,  must  as  against 
the  corporation  be  treated  as  presumptively  just  and  reasonable. 

It  is  unreasonable  to  increase  such  a  rate  without  a  new  state 
of  fadts  which  for  some  reason  makes  the  old  rate  not  justly  and 
fairly  remunerative  to  the  corporation.  Such  facts,  if  they  exist, 
are  peculiarly  within  the  knowledge  of  the  corporation.  A 
change  having  been  made  by  it  from  a  presumptively  reasonable 
rate,  the  burden  lies  upon  it  in  the  first  instance  to  overcome  by 
evidence  the  presumption  of  fact  that  the  increased  rate  is  un- 
reasonable. 

All  the  foregoing  conditions  obtain  in  the  present  cases,  except 
that  numbered  (3)  with  reference  to  the  New  York  Central. 
That  company  increased  its  commutation  rates  in  the  year  1907, 
and  this  increase  has  never  been  acquiesced  in  by  the  public  as 
being  just  and  reasonable. 

We  think  that  the  respondent  corporations  have  not  succeeded 
by  the  evidence  and  arguments  presented  by  them  in  overcoming 
the  presumption  that  the  increases  complained  of  were  unjust 
and  unreasonable. 

1.  We  hold  that  as  matter  of  public  policy  the  rates  into  New 
York  city  from  the  commuting  district  should  be  placed  at  the 
lowest  reasonable  possible  point,  both  in  the  interest  of  the  public 
and  of  the  railroads.  The  prosperity  of  the  railroads  is  bound 
np  with  the  growth  and  prosperity  of  the  city  of  New  York. 
The  growth  of  that  city  is  very  great,  and  owing  to  its  situation, 
its  continued  growth  depends  largely  upon  its  ability  to  expand 
and  the  ability  of  the  great  mass  of  the  people  to  find  suitable 
homes.  It  is  of  the  utmost  importance  to  the  public  that  homes 
for  literally  armies  of  people  may  be  found  in  the  county  of 
Westchesrter.  Every  consideration  of  public  welfare  demands 
that  that  county  be  given  over  to  the  residences  of  those  who  earn 
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their  livelihood  in  the  city  of  New  York,  Without  them,  fthe 
city's  work  can  not  be  done ;  and  the  city  itself  affords  no  proper 
place  of  residence  for  hundreds  of  thousands  except  on  terms  of 
unwarranted  congestion  or  excessive  expense.  Public  health, 
public  convenience,  and  public  interest  in  every  way  require  that 
cheap  and  rapid  transportation  be  afforded  into  New  York  city 
from  points  as  far  out  in  the  country  as  is  practicable,  and  any 
policy  which  makes  against  this  must  be  disapproved. 

From  the  point  of  view  of  the  railroads,  their  prosperity  is 
bound  up  in  the  growth  and  development  of  New  York  city. 
That  growth  and  development  are  very  largely  dependent  upon 
affording  proper  homes  and  cheap  transportaition  to  and  from  the 
same  in  the  suburbs.  The  railroad  corporations  should  be  pre- 
pared to  afford  this  transportation  at  the  lowest  possible  rates,  it 
they  are  to  consult  properly  their  own  financial  interests  in  de- 
veloping and  encouraging  the  ^lormous  business  which  the  city 
as  a  whole  gives  to  them,  both  freight  and  passenger. 

For  these  reasons  the  question  really  submitted  to  this  com- 
mission is  not  just  how  many  tenths  of  a  cent  the  raite  can  be 
raised  or  lowered  for  each  mile  of  travel,  but  at  what  point  it 
should  be  placed  in  order  to  enlarge  the  commuting  business,  in- 
crease the  suburban  population,  and  thereby  increase  the  general 
prosperity.  Of  course  this  point  must  be  fixed  with  proper  refer- 
ence to  the  fair  and  reasonable  returns  to  which  the  corporation 
is  entitled  over  and  above  the  actual  oat-of-pocket  expense  in- 
volved in  performing  the  service. 

2,  An  attentive  study  of  the  evidence  submitted  satisfies  us 
that  the  increased  rates  have  operated  unfavorably  to  the  com- 
munities affected;  that  they  have  discouraged  travel;  that  they 
have  not  permitted  the  growth  and  development  of  the  communi- 
ties within  the  commutation  zone;  and  that  they  have  added 
materially  and  unjustifiably  to  the  burden  of  those  who  are  re- 
quired to  travel  back  and  forth  daily  in  order  to  carry  on  their 
business  in  the  city. 

3.  The  commission  is  also  satisfied  from  the  evidence  that  the 
revenues  derived  from  the  increased  rates  have  not  increased 
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above  those  received  formerly  in  anything  like  the  proportion  of 
increase  of  rate.  The  ostensible  reason  of  the  companies  for  in- 
creasing these  ratee  was  the  increased  expense  of  operation  and 
the  necessity  for  more  revenue  to  meet  this  increase.  This  ex- 
pectation has  in  a  large  measure,  according  to  the  evidence,  been 
disappointed.  The  operating  costs  have  not  been  decreased,  but 
the  gross  earnings  from  the  commutation  rates  have  not  afforded 
the  relief  to  the  compani^  which  they  expected  from  the  increase 
in  rates.  This  is  another  proof  that  the  effect  of  the  increase  has 
been  to  diminish  travel  and  not  to  better  the  net  financial  result 
to  the  companies.  We  are  convinced  that  the  fares  of  the  com* 
panics  complained  of  tend  to  restrict  rather  than  to  promote 
travel,  and  -to  such  an  extent  as  to  defeat  materially  the  purpose 
for  which  commutation  fares  are  primarily  established. 

4,  In  the  case  of  the  New  Haven,  that  company  has  based  its 
defense  of  its  increased  rates  upon  tollage  and  terminal  charges 
paid  by  it  under  its  contract  for  the  use  of  tracks  and  the  use  of 
the  Grand  Central  Terminal  in  New  York  city  to  the  New  York 
Central  and  Hudson  Kiver  Eailroad  Company.  It  allocates  such 
charges  wholly  against  the  passenger  traffic  in  and  out  of  that 
terminal,  with  certain  fixed  amounts  per  regular  passenger  and 
other  fixed  amounts  for  each  commutation  passenger.  By  mak- 
ing this  allocation  it  claims  to  have  shown  that  it  is  carrying  the 
commutation  traffic  at  a  loss,  and  hence  there  is  no  possibility  of 
saying  that  the  rate  charged  by  it  is  unreasonable. 

We  are  of  the  opinion  that  this  allocation  to  the  particular 
traffic  handled  can  not  be  sustained.  Such  allocation  is  against 
universal  practice,  and  has  never  been  made  before,  so  far  as  we 
can  discover,  by  the  company  itself  in  any  adjustment  of  rates. 
The  New  York  Central  has  to  bear  the  same  terminal  expenses 
and  also  has  to  bear  the  overhead  expense  connected  with  the  use 
of  its  tracks  in  the  commutation  zone.  It,  however,  does  not  ap- 
peal to  the  principle  which  is  urged  by  the  New  Haven. 

We  regard  these  tollage  and  terminal  charges  as  being  in 
the  nature  of  rent,  and  the  fixing  of  the  same  by  the  number 
of  passengers  carried  over  the  tracks  and  passing  through  the 
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station  is  only  a  method  of  measuring  the  amount  of  rent 
paid.  In  principle,  the  case  is  precisely  as  though  the  New 
Haven  paid  a  fixed  sum  determined  arbitrarily  instead  of  a 
variable  sum  determined  by  the  number  of  passengers  using  the 
facilities.  These  rent  charges,  as  they  clearly  are,  must  be  con- 
sidered as  a  part  of  the  general  expenses  of  the  road  and  appor- 
tioned upon  its  entire  business,  precisely  as  the  charges  of  main- 
taining all  of  its  other  stations  are  apportioned.  We  have  never 
learned  that  in  other  cases  the  expense  of  maintaining  a  particular 
passenger  station  is  allocated  to  the  rates  charged  the  passengers 
using  that  station,  nor  has  the  New  Haven  called  our  attention  to 
any  such  case.  It  would  be  impracticable  as  an  accounting 
proposition,  if  carried  to  its  logical  conclusion,  and  would  un- 
questionably operate  disadvantageously  to  travel  and  business 
generally.  We  are  unable  to  see  any  reason  why  the  general  rule 
should  be  departed  from  in  this  case,  although  the  fact  that  the 
rent  is  determined  by  the  number  of  passengers  using  the  facili- 
ties makes  the  argument  of  the  company  specious. 

The  foregoing  conclusions  are  the  result  of  much  study  and 
consideration.  They  dispose  of  the  cases  and  require  that  the 
rates  be  restored  to  those  prevailing  before  the  increase  com- 
plained of. 

These  cases  have  not  been  free  from  embarrassing  questions. 
The  commission  is  not  disposed  to  overlook  or  minimize  the  con- 
tention of  the  respondents  that  the  increase  in  costs  of  operation 
arising  from  increased  wages  and  greater  cost  of  materials  should 
be  reflected  in  rates.  It  should  not  be  forgotten  that  the  in- 
creased costs  claimed  by  the  respondents  arise  largely  from  the 
alleged  increased  cost  of  moving  trains  by  electric  energy.  The 
commission  feels  that,  assuming  some  such  increased  cost  to  have 
been  shown,  there  should  be  taken  into  consideration  in  connec- 
tion therewith  that  the  change  from  steam  to  electricity  as  a 
motive  power  has  made  possible  the  utilization  of  the  site  of  the 
Grand  Central  Terminal  for  other  purposes,  and  to  an  extent  that 
may  well  pay  an  adequate  return  upon  the  cost  of  the  station 
itself.     It  is  a  serious  question,  to  be  determined  only  by  future 
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developments,  whether  the  use  of  electric  energy  is  not  the  only 
possible  method  of  economical  operation  in  a  city  like  Xew  York ; 
and  whether  it  will  not,  all  things  considered,  justify  the  continu- 
ance of  the  former  rates  rather  than  an  increase  of  the  same. 

There  is  another  matter  of  large  importance  in  the  case  of  the 
New  Haven.  It  has  at  very  great  expense  built  and  put  in 
operation  the  New  York,  Westchester  and  Boston  railroad  as  far 
as  New  Rochelle.  It  contemplates  a  completion  of  that  line  to 
Port  Chester  as  soon  as  the  work  can  reasonably  be  performed. 
When  that  road  is  completed  to  Port  Chester,  if  it  makes  such 
connections  and  arrangements  in  New  York  city  as  to  enable  it 
to  furnish  a  service  as  convenient  and  adequate  as  that  which 
the  New  Haven  now  furnishes  into  the  Grand  Central  Terminal, 
a  question  will  at  once  arise  whether  the  New  Haven  may  not 
justly  seek  by  all  reasonable  means  to  divert  traffic  from  its  main 
line  to  its  subsidiary,  the  New  York,  Westchester  and  Boston, 
and  thereby  reduce  its  terminal  expenses  and  increase  its  returns 
upon  its  subsidiary  investment.  If  it  were  assumed  that  the 
company  might  justly  so  do,  always  keeping  in  mind  that  the 
service  must  in  every  respect  be  convenient  and  adequate,  still 
until  that  road  is  completed  to  Port  Chester,  and  proper  subway 
connections  are  made,  the  question  can  not  arise  for  determina- 
tion. 


In  the  Matter  of  the  Complaint  of  the  City  of  Lockpoet  against 
International  Railway  Company,  asking  that  the  commuta- 
tion fare  between  Lockport  and  Paynes  Avenue  junction  in 
North  Tonawanda  be  reduced. 

(Public  Service  CommiBBioiiy  Second  District,  May,  191S.) 

Commutation  rates  discussed  in  reference  to  the  violation  of  section  31  of  the 
Public  Service  Commissions  Law.  ' 

The  International  Railway  Company  now  maintains  commutation  rates 
for  monthly  tickets  upon  several  lines  of  its  railroad:  between  Buffalo 
and  the  Tonawandas;  Buffalo  and  Niagara  Falls;  Lockport  and  Buffalo; 
Lockport  and  Niagara  Falls,  and  Lockport  and  the  Tonawandas;   these 
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▼ftrious  rates,  with  the  maximmn  mileage  of  each  trip,  compared  and  dis- 
cussed, with  reference  to  the  violation  of  section  31  of  the  Public  Service 
Commissions  Law. 

The  rate  fiiced  by  the  respondent  is  six  dollars  and  ninety  cents  for  its 
monthly  commutation  ticket  between  any  point  in  Lockport  and  any  point 
in  either  of  the  Tonawandas.  The  city  of  Lockport  makes  complaint  for 
about  seventy-five  conmiuters  on  this  line  who  work  in  a  factory  at  or 
near  Paynes  Avenue  junction  and  do  not  use  any  part  of  the  fhree  miles- 
within  the  Tonawandas,  which  is  part  of  the  maximum  mileage  of  their 
tickets;  held,  that  a  charge  of  the  full  price  of  such  ticket  to  such  pas- 
sengers as  use  only  the  distance  between  Lockport  and  Paynes  Avenue 
junction  is  discriminatory,  and  is  therefore  unjust  and  unreasonable; 
and  a  just  and  reasonable  rate  for  a  monthly  commutation  ticket  between 
Lockport  and  Paynes  Avenue  junction  is  five  dollars  and  fifty  cents,  which 
the  respondent  is  ordered  to  establish;  but  noiy  retain  the  old  rate  for 
passengers  carried  into  the  Tonawandas. 

William  S.  Caton^  Corporation  Counsel,  for  the  city  of  Lock- 
port 

David  Tice,  Lockport,  for  the  commuters  affected. 

Cohn,  Chormann  &  Franchot  (Mr.  E.  E.  Franchot  of  counsel),. 
Niagara  Falls,  for  the  respondent. 

HoDSON,  Commissioner. —  The  International  Eailway  Comr 
pany  now  maintains  the  rate  of  six  dollars  and  ninety  cent^  for  a 
fifty-four  trip  monthly  commutation  ticket,  limited  to  the  indi- 
vidual use  of  the  purchaser  and  good  for  not  more  than  fifty-four 
single  continuous  rides,  in  either  direction,  between  any  point 
on  the  company's  car  lines  in  the  city  of  Lockport  and  any  point 
on  its  car  lines  in  either  the  city  of  Tonawanda  or  North  Tona- 
wanda,  the  company  treating  the  two  Tonawandas  as  one  zone-  in 
establishing  its  commutation  rates ;  such  ticket  is  also  limited  to 
a  single  ride  in  each  direction  on  any  day,  and  to  be  used  within 
the  month  of  its  issue. 

The  city  of  Lockport,  representing  a  number  of  its  citizens, 
institutes  this  proceeding  and  alleges  that  such  rate  is  excessive 
and  a  discrimination  in  comparison  with  the  rates  charged  by  the 
respondent  for  commutation  tickets  to  and  from  various  points, 
including  Lockport  and  Tonawanda,  over  its  various  lines;  and 
for  such  reasons  asks  this  commission  to  declare  such  existing 
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rate  as  discriminatory  against  the  petitioners,  and  as  a  violation 
of  section  31  of  the  Public  Service  Commissions  Law. 

The  petitioners  rest  their  case  solely  upon  this  claim,  and 
the  facts  were  very  fairly  and  clearly  presented  by  the  stipula- 
tion of  the  parties  on.  the  heating;  and  from  such  facts  it  sub- 
stantially appears  that  the  maximum  mileage  privilege  of  the 
commutation  ticket,  which  is  the  subject  of  this  controversy,  is 
seventeen  and  eighty-eight  one  hundredths  miles;  and  the  maxi- 
mum distance  from  any  point  in  the  city  of  Lockport  to  Paynes 
Avenue  jimction,  within  the  city  of  North  Tonawanda,  is  fifteen 
and  eleven  one  hundredths  miles,  and  this  monthly  ticket  is  sold 
by  the  respondent  for  the  sum  of  six  dollars  and  ninety  cents ;  a 
similar  ticket,  good  between  any  point  in  the  city  of  Lockport 
and  any  point  in  the  city  of  Buffalo,  giving  a  maximum  ride  of 
thirty-one  and  ninety-one  one  hundredths  miles,  is  sold  by  the 
respondent  for  eight  dollars;  a  similar  ticket,  good  between  any 
point  in  the  city  of  Lockport  and  any  point  in  the  city  of  Niagara 
Falls,  giving  a  maximum  ride  of  about  thirty  miles,  is  sold  by  the 
respondent  for  eight  dollars;  a  similar  ticket,  good  between  any 
point  in  the  city  of  Buffalo  and  Wurlitzer,  which  is  about  three 
miles  north  of  and  beyond  North  Tonawanda,  giving  a  maximum 
ride  of  nineteen  and  twenty-two  one  hundredths  miles,  is  sold  by 
the  respondent  for  the  sum  of  five  dollars;  pursuant  to  a  fran- 
chise requirement,  a  three  cent  fare  within  certain  hours  has  been 
established  as  an  industrial  rate  from  any  point  in  North  Tona- 
wanda to  Wurlitzer,  which  gives  a  maximum  ride  of  about  three 
miles;  the  New  York  Central  and  Hudson  River  railroad  runs 
from  Lockport  to  the  Tonawandas,  but  does  not  maintain  any 
commutation  rates  for  tickets  upon  .this  line,  except  a  commuta- 
tion ticket  between  Lockport  junction  and  North  Tonawanda 
which  is  sold  for  six  dollars  and  ninety  cents. 

From  such  conceded  facts,  we  also  find  that  the  distance  from 
Court  street  in  the  city  of  Buffalo  to  the  West  Avenue  station  in 
the  city  of  Lockport  is  twenty-five  miles,  and  from  said  Court 
street  in  Birffalo  to  the  Buffalo  city  line  it  is  five  miles ;  from  said 
Court  street  in  Buffalo  to  Paynes  Avenue  junction  in  the  city  of 


302  State  Depabtmeitt  Repoets. 

Public  Service  Commission^  Second  District. 

North  Tonawanda  the  distance  is  eleven  and  eighty-one  one  hun- 
dredths miles,  and  from  the  same  point  in  Buffalo  to  Wurlitzer 
the  distance  is  fourteen  and  twenty-two  one  hundredths  miles; 
from  West  Avenue  station  in  Lockport  to  Wurlitzer  the  dista.ice 
is  ten  and  seventy-three  one  hundredths  miles,  and  from  the  same 
point  in  Lockport  to  Paynes  Avenue  junction,  North  Tonawanda, 
the  distance  is  thirteen  and  fourteen  one  hundredths  miles ;  while 
from  the  same  point  in  Lockport  to  the  south  city  line  of  Tona- 
wanda the  distance  is  fifteen  and  five  one  hundredths  miles. 

The  commutation  tickets  above  mentioned  carry  with  them  the 
privilege  of  travel  upon  other  car  lines  of  the  respondent  as 
follows:  in  Buffalo  (city  lines)  about  five  miles;  in  Lockport 
(city  lines)  about  two  miles;  in  North  Tonawanda  (city  lines) 
to  the  north  line  of  the  city  three  miles;  from  the  respondent's 
tariff  on  the  Buffalo  and  Lockport  division,  it  further  appears 
that  the  five  dollars  conmiutation  ticket  between  Buffalo  and 
North  Tonawanda  is  honored  for  travel  on  the  North  Tona- 
wanda lines  by  transfer  at  Oliver  street  or  Paynes  avenue,  com- 
prehending a  maximum  distance  of  fourteen  and  twenty-two  one 
hundredths  miles  between  Buffalo  and  the  northerly  limits  of 
the  line  in  North  Tonawanda. 

From  the  foregoing  statement  it  appears —  • 

1.  Upon  the  commutation  tickets  between  Buffalo  and  North 
Tonawanda,  the  maximum  distance  which  a  passenger  can  ride 
on  a  single  trip  is  nineteen  and  eighty-one  one  hundredths  miles, 
made  up  of  the  items  of  five  miles  within  the  city  of  Buffalo  to 
Court  street,  eleven  and  eighty-one  one  hundredths  miles  from 
Court  street  to  Paynes  Avenue  junction,  and  three  miles  on 
other  car  lines  in  North  Tonawanda;  while  the  minimum  dis- 
tance for  such  single  trip  from  Court  street  in  the  city  of  Buffalo 
to  Paynes  Avenue  junction  is  eleven  and  eighty-one  one  hun- 
dredths. 

2.  Upon  the  commutation  ticket  between  Lockport  and  Tona- 
wanda, the  maximum  distance  which  a  passenger  can  ride. on  a 
single  trip  is  seventeen  and  five  one  hundredths,  made  up  of  the 
items  of  two  mile«  'n  the  city  of  Lockport  to  West  Avenue  sta- 
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tion,  and  fifteen  and  five  one  hundredths  miles  from  West  Avenue 
station  to  the  south  city  line  of  Tonawanda ;  while  the  minimum 
distance  for  such  single  trip  from  the  West  Avenue  station  in  the 
city  of  Lockport  to  Wurlitzer  is  ten  and  seventy-three  one  hun- 
dredths miles,  and  the  minimum  distance  from  said  station  in 
Lockport  to  Paynes  Avenue  junction  in  K^orth  Tonawanda  is 
thirteen  and  fourteen  one  hundredths  miles. 

3.  Upon  the  commutation  ticket  between  Lockport  and  Buffalo, 
the  maximum  distance  which  a  passenger  can  ride  on  a  single  trip 
is  thirty-two  miles,  made  up  of  the  items  of  two  miles  within  the 
city  of  Lockport,  twenty-five  miles  between  the  West  Avenue 
station  in  Lockport  and  the  Court  Street  station  in  Buffalo,  and 
five  miles  on  other  car  lines  with  the  city  of  Buffalo;  while  the 
minimum  distance  for  such  single  trip  from  the  West  Avenue 
station  in  the  city  of  Lockport  to  the  Buffalo  city  line  is  twenty 
miles,  and  on  to  the  Court  Street  station  twenty-five  miles. 

Following  out  a  computation  of  these  rates  and  distances  for 
the  month,  this  table  is  obtained: 


Buffalo 

and 

North 

Tonawanda 

Lockport 

and 

Tonawanda 

Buffalo 

and 
Lockport 

1070 

921 

1782 

535 

580 

1080 

638 

710 

638 

.0047 

.0075 

.0046 

.0093 

.1119 

.0074 

.0078 

.0097 

.0125 

.093 

.1277 

.148 

Total  miles,  maximum  distance 

Total  miles,  minimum  distance 

Total  miles,  Paynes  Ave.,  No.  Tonawanda.. 
Cost  in  cents  per  mile,  maximum  distance. . 
Cost  in  cents  per  mile,  minimum  distance'. 

Cost  in  cents  per  mile,  Paynes  Ave 

Cost  in  cents  per  ride 


So  that  if  the  commutation  tickets  on  the  respondent's  rail- 
road, which  are  in  dispute  in  this  case,  were  sold  upon  the 
same  basis  per  mile  cost  for  the  distance  between  such  points 
as  the  Buffalo  and  North  Tonawanda  commutation  tickets  are 
sold,  the  cost  of  the  same  would  be  as  follows : 

On  the  basis  of  the  maximum  mileage |4  35 

On  the  basis  of  the  minimum  mileage 5  40 

On  the  basis  of  the  distance  between  Lockport  and  Paynes  Avenue 

junction 5  55 
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And  if  the  same  were  sold  on  the  same  basis  as  the  Buffalo 
and  Lockport  commutation  tickets  are  sold,  the  cost  wofuld  be  as 
follows : 

On  the  basis  of  the  maximum  mileage $4  15 

On  the  basis  of  the  minimum  mileage • •..         4  30 


The  New  York  Central  and  Hudson  Eiver  Raiboad  Company 
sells  a  thirty-day  commutation  ticket  from  Lockport  junction  to 
North  Tonawanda,  a  distance  of  twelve  miles,  for  the  sum  of 
six  dollars  and  ninety  cents ;  and  if  we  make  a  computation  upon 
this  basis  for  the  tickets  of  the  respondent  between  Lockport  and 
Paynes  Avenue  junction,  the  charge  for  such  ticket  would  be 
five  dollars  and  twenty  cents. 

The  claim  that  respondent  is  excused  from  adjusting  the  rate 
in  question  so  that  it  will  be  in  line  with  other  rates  which  have 
been  made  to  compete  with  the  New  York  Central,  is  good  only 
when  it  is  shown  that  the  competing  steam  line  rates  have  been 
and  are  unduly  low;  such  does  not  appear  to  be  the  fact  in  this 
case;  on  the  contrary,  such  rates  of  the  New  York  Central  be- 
tween Lockport  junction  and  North  Tonawanda,  as  well  as  the 
rates  of  the  respondent  between  Buffalo  and  the  Tonawandas, 
Buffalo  and  Niagara  Falls,  Lockport  and  Niagara  Falls,  and 
Lockport  and  Buffalo,  are  of  long  standing  and  are  presumably 
reasonable.  The  distance  from  Lockport  to  Paynes  Avenue  junc- 
tion is  slightly  greater  than  from  Buffalo  to  Paynes  Avenue  junc- 
tion, and  the  distance  fi'om  Lockport  to  the  south  line  ot  Tona- 
wanda is  not  greatly  dissimilar  from  the  disptance  from  Buffalo 
to  the  north  line  of  North  Tonawanda.  The  monthly  commuta- 
tion rate  in  question  yields  seven  cents  more  per  day  than  the 
commuter  pays  in  riding  in  both  directions  between  Buffalo  and 
the  Tonawandas. 

Thus,  from  every  view  point,  considering  the  commutation 
rate  in  question  in  connection  with  the  other  commutation  rates 
herein  mentioned  which  are  now  maintained  by  the  respondent 
upon  its  several  lines  to  and  from  Buffalo,  Lockport,  and  Tona- 
wanda, it  is  apparent  that  a  discrimination  has  been  made  in 
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£xing  the  rate  charged  by  the  respondent  for  the  commntation 
ticket  between  Lockport  and  Tonawanda;  such  discrimination  is 
«hown  by  the  figures  themselves,  and  in  addition  to  this  it  will  be 
observed  that  the  commuters,  for  whom  the  city  of  Lockport 
brings  this  proceeding,  do  not  require  any  service  of  the  respond- 
ent's cars  in  Tonawanda,  because  the  end  of  their  trip  is  reached 
At  Paynes  Avenue  junction  where  they  are  employed. 

Of  course,  we  are  familiar  with  the  fact  that  the  respondent 
must  establish  arbitrary  zones  within  the  territory  where  it 
operates,  as  a  basis  for  its  schedule  of  fares;  and  it  might  have 
been  reasonable,  at  the  time  these  rates  were  fixed,  to  embrace 
both  Tonawandas  within  one  zone  and  make  the  charge  accord- 
ingly; but  in  the  light  of  the  facts  developed  in  this  case,  dis- 
crimination against  this  large  body  of  men  who  have  no  use  for 
any  of  the  lines  within  the  Tonawandas  aft^  reaching  Paynes 
Avenue  junction  is  apparent,  and  leads  this  commission  to  the 
conclusion  that  the  rate  charged  for  such  commutation  ticket  is 
unjust  and  unreasonable,  and  should  be  reduced  to  such  an 
amount  as  will  be  a  fair  compensation  to  the  respondent,  and  that 
thereby  the  passenger  will  pay  for  no  more  than  he  receives. 

These  petitioners,  constituting  about  seventy-five  men,  are  re- 
quired to  leave  Lockport  at  5 :20  or  6 :16  in  the  momiag  in  order 
to  reach  their  place  of  employment  at  the  American  District 
Steam  Company,  located  near  Paynes  Avenue  junction  in  Korth 
Tonawanda,  at  7  o'clock ;  both  of  such  cars  are  r^ular  ruuB  and 
■do  not  involve  any  extra  expense  on  the  part  of  the  respondent. 

The  learned  counsel  for  the  respondent  took  the  position  at 
the  hearings,  and  also  in  their  brief  now  before  us,  that  in  the 
absence  of  direct  proof  of  "  the  cost  of  the  service  charged  for, 
and  of  the  reasonable  avwage  return  on  the  value  of  the  property 
actually  used  in  that  service,  and  to  what  extent  a  reduction  of 
the  rate  would  interfere  with  making  reservation  out  of  income 
for  surplus  and  contingencies,"  this  commission  would  be  with- 
out power  to  determine  that  unjust  discrimination  exists,  or  to 
reduce  the  commutation  rate  between  Lockport  and  the  Tona- 
wandas. We  will  assume  that  this  is  a  correct  statement  because 
Vol.  Ill  — 20 
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the  quoted  words  are  taken  from  the  statute  itself ;  but  where  will 
we  find  better  proof  of  such  facts  than  in  the  established  rates  of 
the  respondent  which,  as  hereinbefore  set  out  in  detail,  are  now 
being  voluntarily  maintained  on  several  of  its  lines  of  road,  in- 
cluding the  line  between  Lockport  and  the  Tonawandas;  and  it 
is  fair  to  presume  that  when  the  respondent  filed  such  schedule 
of  rates  it  was  furnishing  to  this  commission  the  best  proof  at 
hand  that  such  rates  would  conserve  the  rights  of  the  respondent 
as  defined  by  the  Public  Service  Commissions  Law,  and  above 
quoted;  and  if  this  is  so,  then  it  follows  that  the  commutation 
rate  in  question,  charged  for  the  service  to  the  petitioners  herein^ 
which  is  a  greater  charge  for  less  service  than  some  of  such  other 
commutation  rates,  must  be  discriminatory,  and  is  therefore  un- 
just and  unreasonable. 

Having  reached  this  conclusion,  it  is  the  plain  duty  of  this 
commission  to  fix  the  charge  to  be  made  by  the  respondent  to 
these  petitioners  and  others  who  may  require  a  commutation 
ticket  between  Lockport  and  Paynes  Avenue  junction  in  North 
Tonawanda,  at  such  an  amount  as  will  be  just  and  reasonable  to 
all  parties  concerned.  Nor  can  we  see  how  the  decision  in  the 
case  of  Whedon  v.  N.  Y.  C.  &  H.  E.  R  R  Co.,  2  P.  S.  C.  Rep. 
526,  is  in  conflict  with  the  views  herein  expressed,  because  in 
that  case  there  was  no  allegation  on  the  part  of  the  complainant, 
and  no  finding  on  the  part  of  the  commission,  that  the  rate  com- 
plained of  was  either  unjust  or  unreasonable;  indeed,  it  was  ex- 
pressly admitted  to  be  reasonable  and  fair,  in  and  of  itself.  The 
chief  issue  in  that  case  was  whether  a  rate,  confessedly  reasona- 
ble, would  be  reduced  to  meet  one  other  rate  which  had  been  made 
lower  in  order  to  compete  with  a  trolley  line;  and  the  commis- 
sion held  that  the  lower  rate  was  not  unjust  or  unreasonable,  and 
that  to  raise  such  rate  would  result  in  advantage  to  no  one ;  while 
in  the  case  at  hand,  many  instances  may  be  found  where  the 
respondent  has  established  rates  for  commutation  tickets  on  its 
several  lines  which  are  greatly  disproportionate  and  discrimina- 
tory, and  this,  too,  on  lines  and  between  points  where  no  com- 
petition with  a  steam  road  is  encountered. 
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The  commission  is  quite  inclined  to  the  belief  that  the  rate 
should  be  reduced  for  the  maximum  ride  from  any  point  in 
the  city  of  Lockport  to  any  point  in  either  of  the  Tonawandas, 
but  the  complaint  seems  to  limit  our  action  to  the  fare  between 
Lockport  and  Paynes  Avenue  junction;  and  we  therefore  con- 
clude that  an  order  should  be  granted  and  entered  which  shall 
provide  — 

Firsts  That  beginning  June  1,  1913,  the  respondent  shall  re- 
frain from  charging  the  sum  of  six  dollars  and  ninety  cents  for 
monthly  commutation  tickets  upon  its  line  of  railroad  between 
any  point  in  the  city  of  Lockport  and  Paynes  Avenue  junction  in 
North  Tonawanda;  although  the  respondent  may  continue  to 
charge  said  sum  of  six  dollars  and  ninety  cents  for  such  commuta- 
tion ticket  when  the  passenger  is  carried  into  either  of  the  Tona- 
wandas  beyond  Paynes  Avenue  junction,  until  the  further  order 
of  the  commission. 

Second,  That  the  respondent  shall,  beginning,  June  1,  1913, 
establish,  sell,  and  maintain  a  commutation  ticket  upon  its  said 
railroad  between  any  point  within  the  city  of  Lockport  and 
Paynes  Avenue  junction  in  North  Tonawanda,  at  a  regular  rate 
and  price  of  not  exceeding  five  dollars  and  fifty  cents,  good  for 
fifty-four  trips  within  the  month  of  its  issue,  limited  to  the  in- 
dividual use  of  the  purchaser,  and  with  such  other  conditions  as 
are  usually  contained  in  monthly  commutation  ticketa. 
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Edwabd  J.  MiLLEB,  Claimant,  v.  State  of  New  Yoek, 

No.  609-A,  filed  June  6,  1913. 

Claim  for  injuries,  by  blind  pedestrian,  sustained  while  cfoasiiis  li£t-bridse 
ovOT  Erie  canal  —  absence  of  customary  protection  on  platform  — 
presence  of  claimant  on  street  unattended  net  proof  of  contribntery  negli- 
gence—  claim  sustained. 

The  claimant,  a  piano  tuner  by  trade  in  the  city  of  Utica,  N.  Y.,  and 
practically  blind  from  birth,  was  accustomed  to  go  about  the  streeta 
of  said  city  by  the  aid  of  a  cane  which  he  used  after  the  manner  of  the 
blind  to  asco-tain  the  condition  of  the  streets  and  highways.  On  or 
about  August  1,  1912,  claimant  attempted  to  cross  a  lift-bridge  over  the 
Erie  canal  in  the  city  of  Utica,  and  finding  the  stairway  leading  to 
the  same  on  one  side  thereof  obstructed,  he  crossed  the  street  and 
ascended  by  the  stairway  on  the  opposite  side.  The  bridge  was  down  at 
the  time,  and  the  bar  which  was  customarily  in  place  when  the  bridge 
was  in  this  position  was  missing.  Owing  to  this  fact,  the  claimant  had 
no  warning  of  the  depression  of  the  footway  and  as  a  consequence  he 
iell  to  the  level  of  tbe  depressed  bridge  and  sustained  the  injuries  com- 
plained of.  Eeldj  that  the  absence  of  the  bar  constituted  negligence  on 
the  part  of  the  state,  tliat  the  claimant,  despite  his  infirmity,  had  a  right 
to  the  use  of  the  highway  across  the  bridge,  and  that  the  state  was 
liable  for  the  injuries  sustained. 

Claim  againat  the  State  of  New  York  for  personal  injuries. 

P.  H.  Fitzgerald,  for  claimant, 

Thomas  Carmody,  Attorney-General  (Frank  W.  Brown, 
Deputy  Attorney-General,  of  counsel). 

EooNEY,  Chairman. —  The  claim  in  this  matter  before  the 
board,  heard  at  the  county  courthouse,  Utica,  March  sixth  of  the 
current  term,  is  based  upon  an  allegation  of  negligence  on  the  part 
of  the  state  of  New  York,  in  the  maintenance  of  a  bridge  in  the 
city  of  Utica  spanning  the  Erie  canal  on  John  street  in  said  city. 
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The  claimant^  one  Edward  J.  Miller,  a  piano  tuner  by  trade,  was 
suffering  from  defective  eyesight,  and  had  been  so  from  his  birth. 
He  was  accustomed  to  go  about  the  city  of  Utica  freely  and  without 
an  assistant,  using  his  cane,  as  is  customary  with  the  blind,  to  feel 
his  way  and  to  avoid  obstructions  and  dangers.  He  could  dis- 
tinguish  light,  but  could  not  see  persons  or  things  distinctly. 

The  bridge  maintained  by  the  state  of  New  York  at  the  point  in 
question  is  a  lift  bridge  which  is  raised  by  means  of  machinery 
to  allow  the  passage  of  canal  boats  through  the  canal.  It  has  a 
sidewalk  on  each  side  thereof  which  is  used  by  pedestrians  when 
the  bridge  is  down.  On  each  bank  of  the  canal,  a  distance  back 
from  the  edge,  there  are  stairways,  which  lead  up  and  towards  said 
canal  as  the  stairways  ascend.  At  the  top  of  the  stairways  are 
platforms  which  are  level  and  extend  from  the  head  of  the  stair- 
ways toward  the  edge  of  the  canal.  These  stairways  and  plat- 
forms are  four  in  number,  said  platforms  being  at  the  ends  of  and 
level  with  the  respective  ends  of  the  sidewalk  when  the  lift  bridge 
is  raised.  Thus  when  the  bridge  is  raised  the  sidewalks  of  tho 
bridge  connect  with  the  ends  of  the  platforms  and  form  continu- 
ous sidewalks  over  the  canal  while  boats  are  going  beneath. 

It  has  been  customary  to  maintain  at  the  end  of  these  platforms 
guard  rails  which  were  raised  and  lowered  automatically  with  the 
rise  and  fall  of  the  bridge.  Thus  when  the  bridge  was  down  an 
end  of  the  platform  would  be  railed  off  so  as  to  prevent  pedestrians 
from  falling  to  the  roadway  of  the  bridge  below.  When  it  was 
necessary  to  raise  the  bridge  for  the  passage  of  boats,  it  was  also 
customary  to  rail  off  the  approach  to  the  canal  so  as  to  prevent 
pedestrians  or  teams  from  driving  into  the  canal. 

On  the  1st  of  August,  1912,  claimant,  in  the  forenoon  of  the 
day,  approached  the  canal  and  the  bridge  in  question.  Claimant 
was  going  northerly  on  the  easterly  side  of  John  street,  which  was 
his  customary  method  of  approach  across  the  bridge.  It  appears 
from  the  testimony  that  certain  work  was  being  done  upon  tho 
roadway  of  the  bridge  and  as  a  result  thereof  the  entrance  to  the 
southerly  pathway  across  it  was  blocked  and  barricaded.  The 
claimant  approached  by  the  street  until  he  reached  this  barricade 
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and  having  ascertained  by  means  of  his  cane  that  this  approach 
across  the  bridge  was  closed,  he  turned  about  and  went  up  the 
southerly  stairway  on  the  easterly  side  of  John  street.  This  stair- 
way led  towards  the  canal.  It  was  not  blocked  at  its  foot.  The 
claimant  using  his  cane  went  up  the  stairway  and  upon  the  plat- 
form, relying  upon  the  use  of  his  stick  to  find  the  obstruction  in 
case  the  stairway  was  closed.  An  iron  bar  usually  did  form  a 
barrier  at  the  northerly  end  of  this  southerly  platform  on  the 
easterly  side  of  John  street.  This  bar  across  the  platform  was  not 
in  place;  it  had  been  removed.  The  claimant  proceeded  across 
the  platform  and  fell  to  the  bridge  below,  a  distance  of  nearly 
eleven  feet  He  received  severe  injuries,  the  extent  of  which  was 
testified  to  both  by  the  claimant  and  by  the  medical  attendant  of 
the  public  hospital  to  which  he  was  removed.  Two  ribs  were 
broken  on  the  right  side  and  he  was  cut  and  bruised  on  his  right 
arm  and  shoulder  and  considerable  testimony  was  adduced  to  show 
injury  to  the  spinal  cord  and  column  and  to  the  nervous  system  of 
claimant  as  a  result  of  the  fall  in  question. 

The  portion  of  the  testimony  of  the  claimant  as  to  his  ability 
to  see  and  as  to  his  conduct  when  meeting  the  first  obstruction  in 
his  efforts  to  protect  himself,  and  the  means  taken  by  him  to 
avoid  injury,  appears  in  the  following  questions  and  answers  from 
the  record  (pages  66  and  67) : 

"  Q.  And  you  went  up  the  stairway  ?  A.  Yes,  sir.  Q.  When 
you  came  to  the  end  did  you  meet  any  obstruction  ?  A.  At  the 
end  of  the  stairway  ?  Q.  Yes ;  at  the  end  of  the  stairway  ?  A. 
Xo,  sir.  Q.  Any  bar  or  anything  of  that  kind?  A.  No,  sir. 
Q.  You  simply  walked  right  off?  A.  Simply  walked  right  off. 
Q.  You  could  see  an  obstruction  at  the  end  of  the  entrance  of  the 
bridge,  at  the  street;  could  you  see  it?  A.  Down  on  the  lower 
walk  ?  Q.  Yes.  A.  No ;  I  couldn't  see  it.  I  run  into  it  with  my 
cane.  Q.  And  you  walk  with  a  cane  ?  A.  Yes,  sir.  Q.  And  feel 
your  way  along?  A.  Yes,  sir.  Q.  And  you  have  been  in  that 
condition  how  long  ?  A.  I  was  bom  this  way.  Q.  And  you  have 
been  able  to  go  about  the  city  all  your  life?  A.  Yes,  sir.  Q. 
With  a  cane ;  without  an  attendant  ?    A.  Yes,  sir.     Q.  You  see  a 
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little  light  ?  A.  I  see  light,  and  I  can  see  houses  as  I  go  along  the 
street.  Q.  Can  you  distinguish  us  sitting  here?  A.  No,  sir. 
Q.  I  would  ask  you  to  turn  to  your  left  and  see  if  you  can  dis- 
tinguish the  stenographer  sitting  below  you?  A.  No;  I  cannot 
see  him.  I  can  see  somebody  there.  Q.  You  can  tell  whether  it 
is  dark,  or  whether  it  is  night  or  day,  can  you  ?    A.  Oh,  yes." 

The  question  arises  therefore  whether  under  these  circum- 
stances there  was  negligence  on  the  part  of  the  defendant  and  a 
lack  of  contributory  negligence  on  the  part  of  the  claimant.  As 
to  the  first  proposition,  it  seems  clear  that  the  customary  protection 
upon  the  platform,  namely,  an  iron  bar  at  the  end  of  it  when  the 
bridge  was  down,  was  missing,  that  the  absence  of  this  bar  was 
due  to  the  work  or  alterations  going  on  upon  the  bridge  proper. 
An  obstruction  had  been  put  up  on  the  street  level  of  the  bridge 
but  the  customary  obstruction  at  the  opening  of  the  platform  had 
been  removed.  But  the  second  question  brings  up  the  proposition 
as  to  whether  Miller  himself,  the  claimant,  was  free  from  con- 
tributory n^ligence. 

The  claimant  testified  that  he  had  been  accustomed  all  his  life 

« 

to  go  about  the  city  of  Utica  without  an  attendant,  that  he  carried 
on  his  work  as  a  piano  tuner  continuously  in  various  parts  of  the 
city,  and  that  upon  the  occasion  in  question  he  used  the  pre- 
cautions customary  to  a  man  in  his  condition  to  protect  himself 
from  injury  and  to  guard  against  accident. 

The  presence  of  a  man  in  his  condition  as  to  sight  on  the  street 
is  not  conclusive  proof  of  negligence  on  his  part  and  is  not,  as  a 
matter  of  law,  proof  of  contributory  negligence  on  his  part.  Did 
he  exercise  care  suitable  to  all  the  circumstances,  including  his 
lack  of  vision  ?  Harris  v.  Uebelhoer,  75  N.  Y.  169.  If  he  did  so, 
the  absence  of  contributory  negligence  appears  in  his  favor.  One 
who  uses  a  public  sidewalk,  passageway  or  bridge,  has  a  right  to 
presume  that  it  is  safe.  In  the  case  of  McGuire  v.  Bent,  91  N.  Y. 
303,  a  girl  of  fourteen  years  of  age,  was  skipping  a  rope  on  the 
sidewalk  in  the  day  time,  fell  into  an  open  area  and  was  injured. 
The  Court  of  Appeals  held  that  the  girl  had  a  right  to  use  the  side- 
walk and  that,  the  hole  being  negligently  left  uncovered,  she  was 
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not  bound  to  notice  it,  although  she  might  have  done  so,  and  the 
defendant  was  held  liable  for  the  resultant  injury.  In  Weed  v. 
Ballston  Spa,  76  N".  Y.  329,  it  is  held  that  a  person  traveling  upou 
a  highway  is,  as  a  general  rule,  justified  in  assuming  that  it  is  safe 
and  that  even  a  previous  knowledge  of  the  existence  of  a  defect 
therein  from  which  his  injury  arises,  does  not  necessarily  establish, 
n^ligence  on  his  part.  It  cannot  be  said  that  the  claimant  in 
this  case  was  not  entitled  to  go  about  the  streets  of  the  city  relying 
upon  the  customary  protection  both  in  the  city  highways  and  on 
state  property,  provided  he  used  the  means  of  safeguarding  him- 
self customary  to  one  in  his  condition  and  which  lifelong  ex- 
perience has  shown  to  be  sufficient  for  his  protection. 

The  conclusion  follows  that  as  the  record  shows  claimant  to  have 
taken  such  precautions,  that  he  has  proven  lack  of  contributory 
negligence  and  is  entitled  to  recover  for  the  negligence  of  the  de- 
fendant. The  amount  of  the  damage  suffered  by  the  claimant  may 
be  thus  stated : 

Paid  to  General  Hospital,  Utica,  for  hospital  bill. . . .  $12  90 
Paid  Dr.   E.   M.   Hyland,   physician,  services,   one 

visit 1  50 

(The  other  physician's  services  were  not  charged  for.) 
Loss  of  time  for  40  days  as  a  piano  tuner,  at  $6  per 

day 240  OO 

Loss  and  damage  because  of  pain  and  suffering  which 
claimant  has  already  suffered  and  endured  and 
which  he  will  have  to  suffer  and  endure  in  the 
future 400  OO 

Total $654  40 


We  accordingly  find  as  follows: 

First.  That  in  the  month  of  August,  1912,  and  for  a  long  timo 
prior  thereto  there  was  a  certain  bridge  on  John  street  in  the  city 
of  Utica,  N.  Y.,  which  spanned  the  Erie  canal  at  that  point,  and 
which  bridge  the  state  of  Xew  York  was  legally  obligated  to 
maintain  and  keep  in  safe  and  proper  condition  for  the  use  of 
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pedestrians  and  others  lawfully  upon  said  street  or  using  said 
bridge.  That  said  bridge  is  constructed  and  operated  somewhat 
as  follows:  That  said  lift  bridge  has  a  sidewalk  on  each  side 
thereof,  when  said  bridge  is  down,  which  is  used  for  pedestrians. 
That  there  is  also  on  each  bank,  a  distance  back  from  the  edge  of 
said  canal,  stairways  which  lead  up  and  towards  said  canal  as 
said  stairway  ascends.  That  at  the  top  of  said  stairway  is  a 
platform  which  is  level  and  extends  from  the  head  of  said 
stairway  toward  the  edge  of  said  canal.  That  said  stair- 
ways and  platforms  are  four  in  number,  said  platforms  being 
respectively  at  the  ends  of  and  level  with  and  even  with  the 
respective  ends  of  the  sidewalk  when  said  lift  bridge  is  raised. 
That  the  sidewalks  of  said  bridge  when  the  same  is  up  form  the 
walk  between  the  ends  of  said  platform  over  said  canal. 

Second.  That  said  claimant  lives  in  the  city  of  Utica,  IN".  T., 
and  did  in  the  month  of  August,  1912,  and  that  his  eyesight  was 
and  is  very  poor  and  has  been  so  since  birth,  and  that  said 
claimant  is  able  to  discern  only  a  very  little. 

Third.  That  on  or  about  August  1,  1912,  and  in  the  forenoon 
of  said  day,  claimant  was  going  northerly  on  the  easterly  side  of 
said  John  street,  and  that  said  claimant  ascertained  that  the 
passage  way  to  said  bridge  when  the  same  is  down  and  at  said 
street  level  was  blocked,  and  also  ascertained  that  the  entrance 
or  approach  to  said  southerly  stairway  on  the  easterly  side  of 
John  street  was  not  blocked  or  barricaded,  nor  was  there  any 
block  or  barrier  at  the  northerly  end  of  said  platform  on  the  top. 
That  at  said  time  the  iron  bar  which  prcq[)erly  should,  and  usually 
did,  form  a  barrier  at  the  northerly  end  of  the  southerly  plat- 
form on  the  easterly  side  of  John  street,  had  been  removed  and 
was  not  in  place,  nor  had  it  been  in  place  for  some  time  prior 
thereto. 

That  the  officers  and  agents  of  the  state  of  New  York  in  charge 
of  and  operating  said  John  street  bridge  well  knew  and  were  well 
aware  of  the  absence  of  said  iron  barrier,  which  usually  had 
barricaded  the  northerly  end  of  said  southerly  platform  on  the 
east  side  of  said  John  street  when  the  bridge  was  down,  wa» 
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missing  and  not  in  place,  and  the  aame  was  negligence  on  the 
part  of  the  state  of  New  York. 

Fourth.  That  under  the  conditions  above  stated,  the  claimant 
entered  and  ascended  the  southerly  stairway  on  the  easterly  side 
of  said  John  street,  and  said  claimant  walked  off  the  northerly 
end  of  said  platform  next  to  the  canal,  and  fell  a  distance  of 
about  eleven  feet  to  the  floor,  or  where  the  floor  should  be,  upon 
the  joists  or  stringers  thereof. 

That  in  said  fall  said  claimant  received  and  sustained  severe 
injuries  solely  by  the  negligence  of  the  state  of  New  York,  and 
its  agents  and  servants  in  charge  of  said  bridge.  That  said 
state  was  n^ligent  in  not  barricading  the  entrance  to  said 
southerly  stairway  on  the  easterly  side  of  John  street,  and  also 
negligent  in  allowing  said  iron  bar  used  as  a  barrier  to  be 
removed  from  the  northerly  end  of  said  southerly  platform  on 
the  easterly  side  of  John  street  aforesaid. 

The  board  finds  that  said  claimant  is  entitled  to  recover 
against  the  state  of  New  York  the  sum  of  $654.50,  and  judgment 
is  hereby  ordered  and  directed  accordingly. 


All  concur. 


Eathebine  Fairbanks  v.  State  of  New  York, 

No.  10371,  filed  June  6,  1918. 

Claim  for  injuries  sustained  by  pedestrian  while  crossing  lift-bridge  over  Erie 
canal  —  descending  guard  bar  —  negligence  on  the  part  of  the  state  in 
the  maintenance  and  operation  of  said  bridge  —  determination  in  favor 
of  claimant  ordered. 

The  circumstances  of  the  accident  clearly  indicate  a  lack  of  contribu- 
tory negligence  on  the  part  of  the  claimant,  and  an  absence  of  proper 
protection  to  the  claimant  at  the  point  where  the  accident  occurred 
and  at  the  time  indicated.  Negligence  on  the  part  of  the  state  in  the 
operation  and  muiijt;?nance  of  the  bridge  in  question  having  been  estab- 
lished, a  determination  in  favor  of  claimant  will  be  ordered.  The  facts 
appear  in  full  in  the  opinion. 

Claim  against  the  State  of  New  York  for  personal  injuries. 
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McMabon  &  Mason^  for  claimant 

Thomas  Carmody,  Attorney-General  (Frank  W.  Brown, 
Deputy  Attorney-General,  of  counsel). 

EooNEY,  Chairman. —  The  claimant  is  a  resident  of  the  city 
of  Kome,  county  of  Oneida,  and  this  is  a  claim  for  damages  due 
to  allied  negligence  on  the  part  of  the  employees  of  the  state  in 
the  operation  and  management  of  a  lift  bridge  crossing  the  Erie 
canal  at  Schuyler  street  in  the  city  of  Utica,  which  lift  bridge 
was  owned,  operated  and  maintained  by  the  state  of  New  York. 

On  the  27th  day  of  June,  1910,  the  claimant  in  company  with 
her  husband,  William  J.  Fairbanks,  was  crossing  the  Schuyler 
street  bridge  across  the  Erie  canal  in  Utica.  The  bridge  had 
been  raised  to  permit  the  passing  of  boats  thereunder.  The 
claimant  was  walking  on  the  bridge,  while  it  was  so  elevated,  in 
a  southerly  direction,  crossing  the  canal.  Her  husband  was 
some  two  feet  in  advance  of  her.  When  near  the  southerly  end 
of  the  bridge  and  just  as  the  claimant  was  about  to  put  her  foot 
upon  the  platform  connecting  with  the  bridge  when  tlie  bri'dge 
was  up,  the  main  body  of  the  bridge  itself  began  to  descend. 
The  husband  of  the  claimant  had  meanwhile  passed  off  the  main 
body  of  the  bridge  and  onto  the  connecting  platform.  The 
claimant;  following  was  in  the  act  of  making  the  same  passage. 
As  she  was  about  to  do  so  the  bridge  began  to  descend  and  claim- 
ant's husband  turned  to  assist  her  and  as  he  did  so  an  arm  of  a 
bar,  intended  to  shut  off  the  platform  from  the  body  of  the 
bridge  when  the  latter  descended,  came  down  and  struck  the 
'  claimant  a  blow  on  the  right  side  of  the  forehead  and  the  body, 
knocking  her  down.  Claimant's  husband  assisted  her  to  the 
platform.  Claimant  sat  upon  the  bridge  stairway  for  an  half 
hour  or  more,  subsequently  went  to  a  nearby  park  seeking  to 
recover  her  composure  and  then  returned  with  her  husband  to 
the  bridge. 

"After  I  could  walk/'  the  claimant  testified,  "we  went  back 
and  told  the  bridge  tender  that  I  was  hurt.     He  said  '  I  am  sorry 
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for  you  but  I  cannot  see  people  on  the  bridge.' "  It  appears 
further  from  her  testimony  that  the  bridge  tender  was  the  only 
man  in  charge  of  the  bridge  and  that  he  could  not  see  from  the 
place  where  he  operated  the  lift  and  lowering  machinery  of  the 
bridge,  whether  the  bridge  was  clear  of  passengers  when  it  was 
up.  It  further  appeared  that  he  relied  upon  the  ringing  of  a 
bell  to  have  the  bridge  roadway  cleared.  He  stated  that  such  a 
bell  had  been  rung  before  the  bridge  began  to  be  lowered.  The 
following  testimony  regarding  the  situation  at  this  point  appears 
in  the  stenographer's  minutes,  page  45 :  "  Q.  You  didn't  see  Mr. 
and  Mrs.  Fairbanks  going  up  there  that  day?  A.  ITo,  sir. 
Q.  And  you  didn't  see  them  go  down?  A.  No,  sir.  Q.  And 
upon  this  occasion  in  question  you  took  no  means  of  ascertain- 
ing whether  or  not  any  one  was  upon  this  bridge  in  question 
when  it  was  raised,  before  you  lowered  it?^  You  took  no  means, 
of  ascertaining?  A.  No,  sir;  I  didn't  think  there  was  any-' 
body  there.  Q.  And  had  you  known  Mr.  and  Mrs.  Fairbanks 
were  upon  this  bridge  in  question  you  would  not  have  lowered  it 
until  they  got  off  it?  A.  I  might  have  hollered  to  them.  Q. 
You  would  have  waited  until  they  got  off?  A.  Maybe  they 
wouldn't  get  off.  Q.  But  you  would  have  warned  them  to  get 
off?  A.  Yes,  sir;  I  would  have  warned  them.  Yes,  sir;  I 
would." 

It  is  unquestioned  that  the  bridge  tender  oould  not  see  at  the 
time  he  started  lowering  the  bridge  whether  passengers  were 
actually  passing  from  the  bridge  proper  to  the  connecting  plat- 
form as  testified  to  by  this  claimant  she  was  doing.  It  is  equally 
clear  that  the  bridge  tender  depended  for  clearing  the  bridge 
upon  the  sound  of  the  bell.  It  does  not  appear  that  there  were 
any  rules  or  notices  as  to  informing  passengers  as  to  the  meaning 
of  the  bell  or  giving  notice  that  a  bar,  such  as  the  one  that  struck 
this  claimant,  would  descend  into  place  at  the  ringing  of  the 
bell.  It  also  appears  that  before  the  method  of  giving  the  alarm 
by  means  of  a  bell  had  been  installed,  that  several  additional 
bridge  tenders  were  on  the  structure  so  as  to  make  sure  it  was 
clear  and  all  danger  avoided  at  the  rising  and  the  lowering  of 
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the  bridge.  The  bridge  was  raised  and  lowered  by  hydraulic 
power  and  it  was  necessary  for  the  bridge  tender  to  be  at  the 
post  which  he  occupied  so  as  to  operate  a  wheel  putting  on  and 
taking  oflF  the  power.  From  this  point  the  roadway  of  the  bridge 
and  the  platform  was  totally  invisible  to  the  bridge  tender.  There 
was  some  evidence  to  show  that  the  bridge  did  not  always  descend 
with  regularity  and  at  a  uniform  speed.  The  bar  descended  in 
the  same  way  as  the  bridge,  following  the  speed  of  the  bridge 
with  which  it  was  mechanically  connected. 

It  seems  clear  that  the  injuries  to  claimant  were  due  to  these 
'Conditions^  that  the  bridge  tender  himself  did  not  neglect  any 
duty  incumbent  upon  him,  in  fact  was  doing  his  duty  at  his 
post ;  but  that  as  he  was  unable  to  see  through  the  solid  roadway 
of  the  bridge  from  the  position  at  which  he  was  operating  his 
wheel,  he  was  unable  to  give  further  notice  than  the  ringing  of 
the  bell.  Claimant  says  she  did  not  hear  any  bell  but  was  sud- 
denly struck  down  by  the  descending  bar.  The  circumstances  of 
the  accident  clearly  indicate  a  lack  of  contributory  negligence 
on  the  part  of  the  claimant  and  an  absence  of  proper  protection  to 
the  claimant  at  the  point  where  the  accident  occurred  and  at  the 
time  indicated.  The  injury  to  the  claimant  was  shown  upon  the 
trial  by  medical  testimony  to  have  been  severe  to  her  head,  neck, 
face  and  nervous  system.  While  it  does  not  appear  that  perma- 
nent injuries  have  residted  yet,  it  appeared  on  the  trial  that 
claimant  is  still  su&ering  three  years  after  the  accident  severely 
from  the  blow  received  from  the  descending  bar. 

The  board,  therefore  finds  that  there  was  negligence  on  the 
part  of  the  state  in  the  operation  and  maintenance  of  said  bridge, 
and  that  claimant  was  free  from  negligence  contributing  to  the 
accident  and  orders  a  determination  to  be  entered  ia  her  favor 
iigainst  the  state  of  j^ew  York. 

All  concur. 
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William  J.  Faikbanks  v.  State  of  New  Tobk. 

No.  10372,  filed  June  6,  1913. 

Claim  by  husband  for  injuries  to  wife  —  prior  determination  in  favor  of 
wife  —  amount  of  damages  fixed  by  stipulation. 

The  above  claim  is  made  by  William  J.  FairbankSi  the  husband  of 
the  claimant  in  claim  No.  10371.  The  amount  of  damages  claimed  is 
reduced  to  the  amount  allowed  pursuant  to  stipulation. 

Claim  by  husband  against  the  State  of  New  York  for  per- 
sonal injuries  to  wife. 

McMahon  &  Mason,  for  claimants. 

Thomas  Carmody,  Attorney-General  (Frank  W.  Brown, 
Deputy  Attorney-General,  of  counsel). 

EooNEY,  Chairman. —  The  circimistances  in  this  case  are  simi- 
lar to  the  circumstances  set  forth  in  claim  No.  10371  and  the  deci- 
sion thereon  by  this  board.  The  damages  alleged  by  the  claim- 
ant are  for  medical  services  and  medicines  estimated  $50  and 
for  loss  of  services  of  his  said  wife  and  his  comfort  and  happiness 
in  her  society  and  companionship,  $950,  a  total  of  $1,000.  The 
claimant  is  the  husband  of  Katherine  Fairbanks,  the  claimant 
in  claim  Xo.  10371,  and  accompanied  her  across  the  bridge  in 
the  city  of  Utica  on  the  day  on  which  the  accident  set  forth  in 
claim  No.  10371  occurred,  namely  June  27,  1910.  The  board 
finds  in  favor  of  the  claimant  in  accordance  with  the  allegations 
set  forth  in  his  claim,  with  the  exception  of  the  all^ations  in 
point  seven  covering  claimant's  damages  in  accordance  with  the 
stipulation  agreed  upon  at  the  trial  between  claimant  and  attor- 
ney-general that  in  case  of  the  recovery  by  Katherine  Fairbanks, 
claimant's  wife,  the  amount  of  the  damage  to  William  J.  Fair- 
banks, the  husband,  claimant  herein,  should  be  $100,  the  board 
places  the  damage  and  awards  to  the  said  claimant  herein  at  the 
sum  of  $100  and  orders  a  determination  to  be  entered  in  favor 
of  the  claimant  in  that  amount. 
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In  the  Matter  of  the  Application  of  the  Board  of  Water  Sitpply, 
in  Behalf  of  the  City  of  New  York,  to  Acquire  Real  Estate 
under  Chapter  724  of  the  Laws  of  1905,  and  the  Acts  Amenda- 
tory Thereof,  Etc. 

Weltha  D.  M.  Kenney,  as  Administratrix  of  the  Estate  of  Janet 
Delamater,  Deceased,  v.  The  City  of  New  York. 

(Supreme  Court,  Ulster  County,  May,  1913.) 

Boarding  house  business  of  intesUte  —  right  of  personal  representatiye  to 

damages  for  decrease  in  value  —  abandonment  of  business  —  decrease  in 

▼alue  of  established  business  must  be  shown  with  reasonable  certainty  — 

no  intention  to  be  speUed  out  of  the  statute  ~  mere  filing  of  oaths  of 
commissioners  in  proceedings  to   condemn   real   estate  insufficient   tO' 

establish   impairment    of   business  —  constructiye   eviction  —  claim   dis- 
missed. 

Weltha  D.  M.  Kenney,  as  administratrix  of  the  estate  of  Janet 
Delamater,  deceased,  presented  and  filed  a  claim  for  damages  to  the 
boarding  house  business  owned  by  claimant's  intestate  in  her  lifetime. 
The  testimony  showed  that  the  business  was  increasing  from  year  to 
year.  The  administratrix  had  the  right  to  present  and  file  the  claim. 
But  the  statute  contemplates  that  decrease  in  the  value  of  an  established 
business  must  be  shown  with  reasonable  certainty  before  any  damages 
can  be  awarded.  After  the  death  of  claimant's  intestate,  the  business 
was  voluntarily  abandoned  by  the  administratrix;  neither  sold  nor 
assigned.  No  claim  accrued  in  favor  of  Mrs.  Delamater  in  her  lifetime, 
as  her  business  was  more  valuable  at  the  time  of  her  decease  than  at 
any  other  period  of  its  existence.  The  mere  filing  of  the  oaths  of  com- 
missioners in  proceedings  to  condemn  the  real  estate  upon  which  the 
business  was  conducted,  during  the  lifetime  of  Mrs.  Delamater,  was 
insufiicient  to  constitute  impairment  of  value.  Neither  did  it  operate 
as  a  constructive  eviction. 

The  intent  of  the  statute  is,  that  there  must  be  an  actual  impairment 
to  or  decrease  in  the  value  of  an  established  business  caused  by  some 
act  of  the  city  of  New  York,  and  actual  damages  proven  as  a  result 
thereof,  before  any  award  of  damages  can  be  made. 

Claim  dismissed  on  the  merits. 

Brown  &  Slosson,  for  the  claimant. 

819 
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Archibald  R.  Watson,  corporation  counsel  (William  ^JIcMurtrie 
Speer  and  William  H.  Grogan,  counsel),  for  the  city  of  New 
YorL 

Ibwin^,  Commissioner.  In  pursuance  of  the  provisions  of  chap- 
ter 724  of  the  Laws  of  1905,  as  amended,  proceedings  were  insti- 
tuted on  behalf  of  the  city  of  New  York,  for  the  acquisition  of 
real  estate  in  Ulster  county,  N.  Y.,  as  a  part  of  the  plan  to  pro- 
vide an  additional  supply  of  water  for  tlieuse  of  the  city  of  New 
York.  By  chapter  314  of  the  Laws  of  1906,  section  42  of  said 
act  was  amended  so  as  to  provide  a  remedy,  among  other  things^ 
for  any  person  owning  an  "  established  business  "  on  June  1,  1905, 
which  was  directly  or  indirectly  decreased  in  value  by  reason 
of  the  acts  of  the  city  of  New  York  in  carrying  out  said  plan. 
The  proceedings  had  on  the  part  of  the  city  in  reference  to  its 
water  supply,  and  the  history  of  the  legislation  in  regard  to  the 
same,  which  brought  about  the  institution  of  these  proceedings, 
are  fully  set  forth  in  the  opinion  of  this  commission,  rendered  in 
Matter  of  the  Application  of  the  City  of  New  York,  etc.,  which 
opinion  is  to  be  found  in  the  State  Department  Reports,  issue  of 
January  2,  1913,  at  page  129,  to  which  reference  is  hereby  made. 

Section  42  of  said  act  so  far  as  it  relates  to  the  claim  in  quesr 
tion,  provides  as  follows :  "  The  owner  *  *  *  of  any  estab- 
lished business  on  the  first  day  of  June,  nineteen  hundred  and 
five,  and  situate  in  the  counties  of  Ulster,  Albany  or  Greene, 
directly  or  indirectly  decreased  in  value  by  reason  of  tibie  acquiring 
of  land  by  the  city  of  New  York  for  an  additional  water  supply 
or  by  reason  of  the  execution  of  any  plans  for  such  additional 
water  supply  by  the  city  of  New  York,  under  the  provisions  of 
this  act  and  chapter  seven  hundred  and  twenty-three  of  the  laws 
of  nineteen  hundred  and  five,  their  heirs,  assigns  or  personal  repre- 
sentatives, shall  have  a  right  to  damages  for  such  decrease  in 
value." 

Under  said  section  42,  Weltha  D.  M.  Kenney,  as  administratrix 
of  the  estate  of  Janet  Delamater,  deceased,  presented  and  filed  a 
claim  for  damages  to  the  boarding  house  business  owned  by  claim- 
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ant's  intestate  in  her  lifetime,  alleging  that  such  business  had  been 
decreased  in  value,  by  reason  of  the  acts  of  the  city  of  New  York 
In  carrying  out  its  plan  for  an  additional  water  supply,  to  the 
extent  of  $12,000.  The  claim  was  tried  before  this  commission, 
and  from  the  testimony  adduced  it  appears  that  this  business  was 
owned  by  Janet  Delamater  in  her  lifetime ;  that  she  was  the  owner 
thereof  on  June  1,  1906,  and  conducted  the  same  down  to  the 
date  of  her  death,  which  occurred  on  the  6th  day  of  December, 
1909 ;  that  she  left  her  surviving  as  her  only  heir  at  law  and  neact 
of  kin  the  said  Weltha  D.  M.  Kenney,  who  was  appointed  by  the 
Surrogate's  Court  of  Ulster  county  the  administratrix  of  the  estate 
of  the  said  Janet  Delamater,  deceased ;  and  that  as  a  part  of  the 
assets  of  said  estate,  this  business  came  into  the  possession  of  the 
said  Weltha  D.  M.  Kenney  as  such  administratrix.  Janet 
Delamater  commenced  this  boarding  business  in  1897,  and  the 
same  was  continued  by  her  to  the  date  of  her  death.  The  business 
was  conducted  on  Parcel  No.  644,  Section  Xo.  12,  Ashokan  Reser- 
voir, located  in  Ulster  county,  which  parcel  was  acquired  by  the 
city.  Her  boarders  consisted  in  one  permanent  boarder,  from 
four  to  five  transient  boarders  each  week  the  year  round,  and  from 
fourteen  to  sixteen  summer  boarders  during  the  summer  boarding 
season  of  three  months.  From  this  business  as  the  same  increased 
Mrs.  Delamater  obtained  the  sxun  of  $1,600  a  year,  of  which  on 
an  average  sixty  per  cent  was  paid  out  for  the  expenses  of  the 
business.  The  testimony  shows  that  the  business  was  increasing 
from  year  to  year;  that  there  were  not  so  many  boarders  in  1905 
as  in  later  years,  "  because,"  as  Mrs.  Kenney  testified,  "  every 
year  we  seemed  to  increase  our  number,  that  is,  get  more."  Mrs- 
Kenney  further  testified:  "  Q.  Then  from  1897  to  1905,  how 
many  boarders  do  you  think  your  mother  had  for  each  of  those 
years  in  the  summer?  A.  Well,  I  don't  know  exactly,  but  as  I 
say  each  year  we  seemed  to  have  a  greater  number  as  it  was  in- 
creasing; but,  as  I  say,  I  am  quite  certain  we  had  twelve  in  mid- 
summer. Q.  Up  to  the  time  you  abandoned  the  business  and 
then  it  was  15  or  16  or  14  or  15,  as  you  said  ?  A.  Sometimes  it 
was  more."  Claimant's  counsel  admitted  on  the  record  that  this 
Vol.  Ill  — 21 
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business  was  greater  at  the  time  of  the  death  of  Janet  Delamater 
than  it  was  in  1905.  The  testimony  further  shows  that  summer 
boarders  were  not  taken  after  the  season  of  1909,  the  year  of  Mrs. 
Delamater's  death ;  that  only  a  few  transients  were  accommodated 
after  that  season.  It  also  appears  than  one  Mrs.  S.  A.  Brown  was 
the  owner  of  the  premises  upon  a  portion  of  which  this  business 
was  conducted ;  that  Janet  Delamater  was  a  tenant  of  such  portion 
from  year  to  year  at  an  annual  rental  of  $120,  payable  quarterly, 
and  that  the  term  of  such  lease  expired  in  the  month  of  March 
each  year.  The  testimony  further  shows  that  the  lease  of  the 
place  expired  in  March,  1910;  that  prior  to  such  date  arid  subse- 
quent to  the  death  of  Janet  Delamater,  Mrs.  S.  A.  Brown  notified 
Mrs.  Kenney  to  vacate  the  premises;  that  Mrs.  Kenney  did  not 
vacate  at  the  expiration  of  such  term,  but  held  over  and  continued 
in  possession  until  on  or  about  July  15,  1910,  when  she  voluntarily 
removed  from  the  premises ;  that  Mrs.  Kenney  was  married  on  or 
about  July  15,  1910;  that  several  months  prior  to  that  date  her 
engagement  had  taken  place,  and  as  she  testified,  "  I  did  not  ex- 
I)ect  to  take  summer  boarders;"  that  her  husband  had  employment 
as  a  foreman  in  the  street  cleaning  department  of  the  city  of  New 
York;  that  immediately  after  her  marriage,  she  went  to  New 
York  city  to  live  and  has  resided  there  continuously  ever  since; 
that  she  did  take  any  summer  boarders  or  attempt  to  obtain  any 
after  her  mother's  death  in  1909;  that  the  business  had  more 
patrons  and  a  greater  income  at  the  date  of  Janet  Delamater's 
death  than  it  did  in  1905  or  any  year  prior  or  subsequent  to  1905 
and  up  to  1909.  It  appears  very  conclusively  that  the  business 
in  question  had  not  decreased  in  value  at  the  date  of  Janet  Dela- 
mater's death,  but  was  of  a  greater  value  than  in  1905. 

All  the  facts  in  this  case  lead  to  the  conclusion  that  the  claim 
under  consideration  should  be  dismissed.  We  are  viewing  this 
case  from  the  fact  that  this  claim  is  made  by  Mrs.  Kenney  as 
administratrix,  and  from  no  other  standpoint.  So  far  as  the 
business  in  question  is  concerned,  this  commission  has  repeatedly 
held  that  the  carrying  on  of  a  boarding  house  business  is  an 
"  established  business  "  within  the  meaning  of  that  term  in  section 
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42  aforesaid.  There  is  no  question  but  that  Janet  Delamater  was 
the  owner  of  this  business  on  June  1,  1905 ;  that  it  was  profitably 
conducted  by  her;  and  that  it  was  of  greater  value  at  the  time  of 
her  death  than  it  was  on  June  1,  1905. 

Weltha  D.  M.  Kenney,  as  administratrix  of  the  estate  of  Janet 
Delamater^  deceased,  had  the  right  to  pr^ent  and  file  this  claim, 
on  behalf  of  said  estate,  and  have  the  same  heard  and  determined, 
for  the  statute  provides  that  the  owners  of  an  established  business, 
"  their  heirs,  assigns  or  personal  representatives  "  shall  have  such 
right  But  the  statute  also  contemplates  that  decrease  in  the 
value  of  an  established  business  must  be  shown  with  reasonable 
certainty  before  any  damages  can  be  awarded.  No  decrease  in 
the  value  of  the  established  business  in  question,  caused  by  any 
act  of  the  city  of  New  York,  has  been  shown.  It  is  the  intent  of 
this  statute  that  an  actual  decrease  in  the  value  of  an  established 
business  must  be  proven  before  we  arrive  at  the  question  of 
damages.  We  cannot  treat  these  cases  in  a  spirit  of  liberality, 
simply  because  New  York  city  is  a  rich  municipality,  and  thus 
make  the  statute  effective.  Damages  must  be  shown  before  a 
finding  that  there  is  damage  can  be  made.  No  intention  can  be 
spelled  out  of  this  statute  that  New  York  city  is  obliged  to  make 
gifts  to  any  person,  but  only  to  pay  actual  damages  caused  by  its 
acts. 

The  administratrix  assumed  certain  responsibilities  in  regard 
to  the  estate  of  Janet  Delamater.  She  was  bound  to  employ  such 
prudence  and  use  such  diligence  in  the  care  and  management  of 
the  estate  as  men  of  discretion  and  intelligence  employ  in  their 
own  like  affairs.  It  was  her  duty  to  conserve  the  assets  of  the 
estate.  She  became  possessed  of  this  business  as  the  personal 
representative  of  Janet  Delamater,  and  it  became  one  of  the  assets 
of  such  estata  It  was  her  duty  as  such  administratrix,  where 
there  was  no  vn*itten  authority  on  the  part  of  the  decedent,  to 
simply  continue  this  business  so  far  as  it  was  necessary  to  wind 
up  the  same  and  convert  the  asset  into  money.  At  the  time  of 
the  death  of  Janet  Delamater  this  business  was  valuable.  The 
administratrix  could  have  assigned  the  same  to  herself,  or  sold 
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to  someone  else,  and  in  either  case,  the  busineas  could  have  been 
continued,  and  when  actual  damage  was  caused  by  some  act  of  the 
city  of  New  York,  claim  could  have  been  presented  by  the  assignee 
and  a  recovery  had.  The  administratrix  did  not  choose  to  follow 
this  procedure  as  the  testimony  clearly  shows.  The  city  should 
not  be  held  liable  for  any  mistake  of  judgment  on  the  part  of  the 
administratrix.  The  business  was  not  continued,  neither  was  it 
sold.  After  Mrs.  Delamater's  death  only  a  few  transients  were 
taken  and  simply  served  with  meals.  The  testimony  tends  to  show 
that  the  business  was  voluntarily  abandoned.  No  attempt  was 
made  to  get  another  place  after  notice  to  quit  was  given  Mrs. 
Kenney  by  the  owner  of  the  premises  upon  which  the  business 
was  conducted;  no  attempt  was  made  to  obtain  summer  boarders 
for  the  season  of  1910;  Mrs.  Kenney  was  engaged  to  be  married 
for  several  months  before  she  left  the  place;  she  was  married  on 
or  about  July  15,  1910,  and  went  to  live  with  her  husband  in 
New  York  city,  where  he  was  employed  in  the  street  department, 
and  she  did  not  have  any  summer  boarders  or  attempt  to  get  any 
after  her  mother's  death. 

The  only  question  of  damage  we  can  consider,  is  damage,  if 
any,  to  the  established  business  of  Janet  Delamater.  There  is  no 
proof  upon  which  we  can  base  a  finding  of  any  damage  to  such 
business.  It  was  worth  considerably  more  at  the  time  of  her  death 
than  it  was  on  June  1,  1905 ;  so  that  instead  of  an  actual  decrease 
in  value,  there  was  an  actual  increase.  No  claim  accrued  in  favor 
of  Mrs.  Delamater  in  her  lifetime,  and  consequently  none  passed 
to  her  administratrix,  because  the  title  and  right  of  an  adminis- 
tratrix are  derivative  in  character. 

But  it  has  been  contended  that  the  mere  filing  of  the  oaths  of 
commissioners  in  proceedings  to  condemn  the  real  estate  including 
the  parcel  upon  which  this  business  was  conducted,  is  sufficient  to 
find  impairment  to  and  decrease  in  the  value  of  claimant's 
business.  These  oaths  were  filed  on  the  5th  day  of  March,  1909. 
By  this  filing  the  title  to  said  real  estate  vested  in  the  city.  By 
this  act,  it  is  contended  that  there  was  a  constructive  eviction  of 
claimant  from  the  business,  which  would  be  enough  to  justify  this 
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commissioii  in  ftndiiig  that  by  reason  of  such  act,  the  claimant's 
business  was  impaired  and  decreased  in  value,  and  that  damages 
should  be  awarded  on  the  basis  of  the  net  profits  earned  in  the 
year  1905.  So  far  as  this  particular  business  is  concerned,  and 
the  parcel  upon  which  it  was  conducted,  it  appears  that  Janet 
Delamater  continued  business  there  after  the  filing  of  these  oaths, 
and  that  her  business  for  the  summer  season  following,  was  far 
better  than  in  any  preceding  year.  There  was  no  constructive 
eviction  so  far  as  Mrs.  Delamater's  business  is  concerned.  Con- 
structive eviction  involves  the  commission  of  some  unlawful  or 
wrongful  act  whereby  a  person  is  deprived  of  the  beneficial  use 
and  enjoyment  of  property,  in  consequence  of  which,  possession 
of  property  is  surPOTidered.  The  testimony  shows  that  Mrs.  Dela- 
mater's  personal  representative,  Mrs.  Kenney,  was  notified  to 
vacate  said  premises  by  her  landlord;  that  the  term  expired 
March,  1910;  that  after  such  notice,  Mrs.  Kenney  held  over  and 
continued  in  possession  until  on  or  about  July  15,  1910,  at  which 
time  she  was  married,  vacated  said  premises  voluntarily,  and 
went  to  New  York  city  to  live  with  her  husband,  who  had  a 
pennanent  position  there.  These  were  acts  for  which  the  city  of 
New  York  can  in  no  wise  be  held  liable.  To  sustain  the  con- 
tention that  it  is  only  necessary  to  prove  under  this  statute,  that 
a  person  o^irned  and  had  an  established  business  on  June  1,  1905, 
which  was  valuable  and  yielded  a  profit  at  that  time,  and  that  on 
a  certain  date,  oaths  of  fee  commissioners  were  filed,  in  order  to 
find  damages,  would  be  subversive  of  the  plain*  intent  and  mean- 
ing of  the  statute.  The  commission  cannot  take  judicial  notice 
that  impairment  to  or  decrease  in  the  value  of  this  particular 
business,  or  any  other  business,  would  follow  the  mere  filing  of 
such  oaths.  Damages  may  never  accrue  by  reason  of  such  act. 
Actual  damages  must  be  proven.  Any  other  rule  would  require 
us  to  hold  that  the  filing  of  the  oaths  of  the  fee  commissioners 
constructively  evicted  not  only  this  claimant  but  all  others  in  the 
neighborhood,  and  to  award  damages  on  that  fact  alone 
Hundreds  of  claims  where  no  actual  damages  were  proven  would 
be  presented,  and  commissioners  would  be  allowed  to  enter  the 
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field  of  speculation  and  guesswork  in  awarding  damages.  Ko 
such  condition  as  that  was  contemplated  or  can  reasonably  be 
inferred  from  a  fair  and  reasonable  construction  of  the  statute. 
The  intent  of  the  statute  under  consideration  is,  that  there  must 
be  an  actual  impairment  to  or  decrease  in  the  value  of  an  estab- 
lished business  caused  by  some  act  of  the  city  of  New  York,  and 
actual  damages  proven  as  a  result  thereof,  before  any  award  of 
damages  can  be  made. 

The  claim  under  consideration  does  not  come  within  the  intent 
and  meaning  of  section  42  of  the  statute,  and  therefore  the  claim 
as  filed  and  presented  should  be  dismissed  on  the  merits. 

Commissioners  Boohb  and  Pattebson  concur* 


EDUCATION   DEPARTMENT 


In  the  Matter  of  the  Appeal  of  Chaslss  S.  Lewis,    for  Eein- 

statement  in  the  Manlius  High  School. 

Case  No.  120. 

(Decided  June  Z,  1913.) 

Keaioiuble  exndie  of  dladpliiiAry  meaatirei  by  a  teachtr  will  be  luiUined 
by  the  commiflsioner. 

A  pupil  who  insists  on  giving  attention  to  the  work  of  a  class  working 
in  his  study  room  and  of  which  he  is  not  a  member  may  be  ordered  by 
the  teacher  of  such  class  to  join  it. 

Costello,  Burden,  Cooney  and  Walters,  attorneys  for  appellant 
Claude  E.  Trinder,  attorney  for  respondent. 

Pliny  T.  Sexton,  Acting  Commissioner. —  The  petitioner, 
Charles  S.  Lewis,  resides  with  his  parents  in  the  town  of  Pompey, 
county  of  Onondaga.  He  has  attended  the  school  at  Manlius  for  a 
number  of  years  as  a  non-resident  During  the  year  commencing 
with  the  fall  of  1912  he  was  a  pupil  in  the  Manlius  high  school, 
his  tuition  being  paid  by  the  state  under  the  law  relative  to  the 
payment  by  the  state  of  tuition  for  the  instruction  of  non-resident 
academic  pupils.  He  complains  of  the  action  of  the  principal  of 
the  high  school  and  board  of  education  in  suspending  him  from 
the  school  because  of  his  alleged  failure  to  comply  with  the  direc- 
tions of  the  principal. 

The  facts  as  they  appear  from  the  papers  are  as  follows:  On 
the  sixth  day  of  February  the  petitioner  was  in  his  seat  in  the 
main  study  room  of  the  school,  supposed  to  be  engaged,  with  about 
twenty  other  pupils,  in  the  pursuit  of  his  studies.  A  drawing 
class  was  being  instructed  in  this  room  at  the  same  time.  The 
petitioner  was  not  a  member  of  this  class  but  was  apparently  in- 
terested in  the  work  of  the  class  and  participated  on  his  own  ac- 
coimt  in  its  exercises.  The  pupils  in  the  study  room  who  were  not 
members  of  the  class  were  expected  to  confine  themselves  to  their 
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studies.  At  least  one  of  them,  other  than  the  petitioner,  had  been 
required  to  become  a  member  of  the  class  because  of  her  engaging 
in  the  exercises  of  the  class  while  not  a  member  of  it.  When  the 
teacher  saw  the  petitioner  engaged  in  drawing  she  directed  him 
to  come  into  the  class  and  take  drawing  with  the  rest  of  the  pupils. 
He  told  her  he  was  not  coming  into  the  class  and  refused  to  com- 
ply with  her  direction.  The  teacher  reported  the  facts  of  the 
case  to  the  principal  who  called  the  petitioner  into  his  office  and 
told  him  that  he  should  apologize  to  the  teacher  and  must  take 
drawing  as  directed  by  her.  He  refused  to  do  this  and  thereupon 
the  principal  said  to  him  "  You  can  either  do  as  you  are  told  by 
me  or  go  home."  The  petitioner  went  to  his  home  and  has  not  re- 
turned to  school.  The  matter  was  subsequently  submitted  to  the 
board  of  education  of  the  district  and  on  February  26,  1913,  a 
resolution  was  passed  indorsing  the  action  of  the  teacher  and 
principal  and  suspending  the  petitioner  "  until  such  time  as  he 
should  see  £t  to  submit  to  the  discipline  that  had  been  imposed 
upon  him  "  by  the  principal.  There  are  a  number  of  other  facts 
presented  bearing  upon  the  conduct  of  the  petitioner  upon  other 
occasions.  These  are  immaterial  to  the  dispositi<m  of  this  con- 
troTersy  and  do  not  establish  the  fact  that  the  petitioner  is  unruly 
or  that  he  should  be  deprived  of  the  privileges  of  the  school  be- 
cause of  his  persistent  misconduct.  The  only  question  involved 
is  whether  the  act  of  the  board  in  suspending  the  petitioner  until 
he  agrees  to  the  discipline  that  had  been  imposed  upon  him  was 
a  reasonable  exercise  of  the  powers  conferred  upon  the  board. 

The  principal  states  that  he  directed  the  petitioner  to  enter  the 
drawing  class  as  a  disciplinary  measure.  It  must  be  accepted  as 
a  proven  fact  that  the  petitioner  had  violated  the  directions  of  the 
teacher  under  whose  charge  he  was  placed  in  taking  part  in  the 
work  of  the  drawing  class  when  it  was  his  duty  to  confine  himself 
to  other  work.  He  subjected  himself  to  the  mild  punishment  im- 
posed upon  him  by  this  infraction  of  duty.  The  teacher  and  prin- 
cipal were  l^ally  authorized  to  require  him  to  enter  the  drawing 
class  because  of  this  misconduct.  There  was  nothing  unreasonable 
in  the  command  of  the  principal.    It  was  the  duty  of  the  principal 
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to  enforce  his  command  by  the  exercise  of  the  only  disciplinary 
measure  which  was  available.  He  could  not  enforce  his  command 
by  force  because  the  use  of  corporal  punishment  had  been  pro- 
hibited by  the  board.  The  suspension  was  necessarily  subject 
to  confirmation  by  the  board  of  education,  because  under  the  rules 
which  haye  been  applied  by  this  Department,  a  pupil  may  not 
be  permanently  suspended  by  a  teacher  or  principal  without  ex- 
press authority  delegated  by  the  board  of  education.  In  this  case 
the  board  had  reasonable  grounds  for  upholding  the  acts  of  the 
principal  and  teacher.  The  Ck>mmis8ioner  of  Education  should 
not  interfere  in  such  a  case  unless  it  clearly  appears  that  a  grave 
injustice  has  been  done. 

The  high  school  in  this  district  is  primarily  supported  for  the 
benefit  of  the  pupils  who  reside  therein.  If  non-resident  pupils 
desire  to  avail  themselves  of  the  privileges  of  the  school  they  must 
comply  with  all  reasonable  regulations  and  requirements  pre- 
scribed by  the  board  of  education  of  the  district  If  these  require- 
ments are  reasonable  they  will  be  sustained  by  this  Department, 
even  to  the  exclusion  of  a  pupil  whose  tuition  is  paid  by  the  state. 
The  board  has  power  to  prescribe  courses  of  study  and  insist  that 
all  pupils  pursue  them.  If  the  board  acts  fairly  and  reasonably 
and  in  accord  with  well  established  standards  of  public  instruction, 
the  courses  so  prescribed  will  be  approved.  The  board  had  the 
legal  right  to  insist  that  the  petitioner  should  comply  with  the 
direction  of  the  teachers  in  authority  in  respect  to  his  taking  the 
subject  of  drawing  as  a  part  of  his  required  course  of  study  in  the 
school,  and  it  is  immaterial  whether  it  was  for  the  purpose  of 
discipline  or  for  giving  instruction  which  it  was  thought  advisable 
for  him  to  receive.  The  petitioner  is  not  seriously  injured  by  this 
action.  He  should  be  reinstated  as  a  pupil  in  the  school  upon 
condition  that  he  take  drawing  as  directed  by  the  principal.  He 
has  been  sufficiently  punished  for  his  failure  to  comply  with  the 
requirements  imposed  upon  him.  He  should  be  expected  to  here- 
after conform  to  the  rules  of  the  school  and  should  be  given  the  full 
privileges  of  the  school  subject  to  the  condition  above  specified* 

The  appeal  is  dismissed. 
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In  the  Matter  of  the  Appeal  of  E.  A.  Van  Slykb  from  the  Action 
of  the  Board  of  Education  of  Union  Free  School  District  No. 
2,  Town  of  Glenville,  County  of  Schenectady,  Dismissing  Him 
from  his  Position  as  Supervising  Principal  of  such  District 

Case  No.  121. 

(Decided  June   18,  1913.) 

On  charge!  of  immorality  a  school  board  shonld  either  summarily  dismiss  the 
accused  teacher  or  find  him  not  guUty. 

Where  a  teacher  had  been  acquitted  by  a  justice  of  the  peace  and  the 
school  board  had  received  in  evidence  the  testimony  before  the  justice 
and  had  found  the  teacher  guilty  although  he  had  not  had  time  afforded 
him  to  appear  and  put  in  a  defense  and  thereupon  the  school  board 
passed  a  resolution  dismissing  him  at  the  close  of  the  school  year,  it  was 
held  that  the  resolution  of  dismissal  should  be  set  aside. 

Charles  P.  Sanders^  attorney  for  appellant. 

Sexton,  Vice-Chancellor. —  The  appellant  has  been  employed 
for  eight  years  as  supervising  principal  of  the  public  schools  of 
Union  Free  School  District  No.  2,  town  of  Glenville,  county  of 
Schenectady.  On  the  6th  of  March,  1913,  a  new  contract 
was  made  with  him  by  the  board  of  education  for  the  school  year 
beginning  September  3,  1913,  at  an  annual  salary  of  $1,800,  an 
increase  of  $100  over  that  paid  for  the  current  year.  On  March 
18,  1913,  charges  were  preferred  against  the  appellant  in  the  form 
of  a  letter  addressed  to  the  board  of  education,  alleging  a  certain 
act  of  immorality  on  the  part  of  the  appellant.  It  appears  that 
the  appellant  had  notice  of  the  charge,  but  it  is  not  so  clear  that 
he  was  aflForded  ample  opportunity  to  refute  the  charges.  The 
board  justifies  its  action  in  not  conducting  a  hearing  by  stating 
that  the  charges  were  accompanied  by  a  typewritten  transcript 
of  evidence  taken  before  a  justice  of  the  peace  in  a  trial  of  a 
criminal  charge  made  against  the  appellant  involving  the  same 
wrongful  act  as  that  made  the  basis  of  the  chaises  presented  to 
the  board.    Acting  upon  the  charges  so  presented  and  the  evidence 
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taken  brfore  the  justice,  the  board  on  the  2l8t  day  of  April,  1913, 
adopted  a  resolution  as  follows: 

Resolved,  That  having  duly  investigated  the  charges  made  against  E.  A. 
Van  Slyke,  and  aa  a  result  having  determined  that  we  believe  it  our  duty 
to  dismiss  him,  we  do  hereby  dismiss  £.  A.  Van  Slyke  as  the  principal  of 
the  schools  of  this  school  district,  and  that  we  hereby  cancel  for  cause  tie 
contract  made  with  him  for  the  coming  year,  and  that  upon  the  completion 
of  the  work  of  the  present  school  year  his  relations  as  teacher  and  principal 
end  and  terminate. 

This  resolution  was  adopted  by  a  vote  of  four  of  the  five  mem- 
bers of  the  board,  one  member  being  opposed  thereto.  The  appel- 
lant from  this  action  of  the  board  brings  this  appeal.  He  posi- 
tively denies  the  chai^ges  presented.  He  insists  that  the  evidence 
upon  which  the  dismissal  was  predicated  was  insufficient  and  that 
there  was  no  legal  justification  for  the  abrogation  of  the  contract 
made  with  him  for  the  ensuing  school  year. 

The  statute  authorizes  the  dismissal  of  a  teacher  "  during  a 
term  of  employment,''  for  "  immoral  conduct,"  among  other 
causes.  See  Education  Law,  §  665.  This  section  does  not  ex- 
pressly authorize  the  rescission  of  a  teacher's  contract  prior  to  the 
term  of  employment,  but  there  can  be  no  doubt  of  the  power  of 
a  board  of  education  to  rescind  such  contract  for  immoral  conduct 
which  became  known  after  the  execution  of  .the  contract.  It  may 
be  safely  asserted  that  immoral  conduct  during  a  term  of  employ- 
ment, sufficient  to  justify  a  dismissal  of  a  teacher,  would  be 
sufficient  ground  for  the  abrogation  of  a  contract  made  with  such 
teacher  for  a  new  term,  for  a  term  to  begin  in  the  future,  where 
such  conduct  was  unknown  at  the  time  of  the  execution  of  the 
contract.  Having  in  view  these  principles  it  is  appropriate  to 
examine  the  method  used  by  the  respondent  board  of  education 
in  exercising  the  power  conferred  upon  it. 

The  action  taken  was  obviously  based  upon  the  evidence  sub- 
mitted as  to  the  alleged  assault  committed  upon  the  complainant's 
daughter.  A  criminal  charge  had  .been  brought  against  the  appel- 
lant and  after  trial  conducted  apparently  in  a  proper  manner  the 
magistrate  found  that  the  appellant  was  not  guilty  of  the  charge. 
The  board  does  not  state  that  it  finds  from  the  evidence  before  it 


332  State  Dbpabtment  Keports. 

Bducation  Department. 

that  the  appellant  was  guilty  of  the  charge  made  against  him. 
It  merely  states  that  it  believed  it  to  be  its  duty  to  dismiss  the 
appellant.  Assuming  that  the  appellant  was  guilty  as  charged^  it 
was  its  duty  to  dismiss  the  appellant  and  to  forthwith  sever  hia 
connections  with  the  schools  of  the  district.  The  alleged  miscon- 
duct was  gross  and  if  true  necessitated  the  appellant's  immediate 
dismissal.  The  interests  of  the  schools,  teachers  and  pupils  could 
not  have  been  properly  protected  in  any  other  way.  The  board  did 
not  summarily  dismiss  the  appellant  but  permitted  him  to  complete 
"  the  work  of  the  present  school  year."  By  so  doing  the  board 
inferentially  admitted  that  the  appellant  was  not  guilty  of  the 
charge  of  immoral  conduct.  If  he  was  not  guilty  of  this  charge  ho 
has  been  mistreated  by  the  board  in  its  attempted  abrogation  of 
his  contract  for  the  ensuing  year.  It  is  not  sufficient  for  the 
board  simply  to  say  that  it  is  its  duty  to  protect  the  school  from 
further  injury  because  of  the  employment  of  a  teacher  against 
whom  such  charges  have  been  mada  That  might  be  a  prudential 
reason  for  refusing  to  engage  such  a  teacher;  but  accusations  not 
proven  to  be  true,  cannot  justify  canceling  a  valid  contract  of  em- 
ployment already  made.  The  acquittal  of  the  teacher  in  the  trial 
had  in  the  Justice's  Court,  and  the  fact  of  the  trustees  retaining 
him  in  the  school  for  the  remainder  of  the  current  year,  raise  such 
controlling  presumptions  of  his  innocense  as  to  leave  no  apparent 
or  alleged  justification  for  the  dismissal  and  the  action  of  the  board 
in  abrogating  its  contract  with  him  for  the  coming  year  must  be 
held  to  have  been  without  sufficient  cause. 
The  appeal  herein  is  sustained. 

It  is  hereby  ordered,  That  the  resolution  adopted  by  the  board 
of  education  of  Union  Free  School  District  No,  2,  town  of  Glen- 
ville,  coimty  of  Schenectady,  on  the  21st  day  of  April,  1913,  dis- 
missing the  appellant,  E.  A.  Van  Slyke,  from  his  position  as 
teacher  in  the  public  schools  of  such  district,  upon  the  completion 
of  the  work  of  the  present  school  year,  be,  and  the  same  hereby  is^ 
revoked  and  set  aside. 
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In  the  Matter  of  the  Appeal  of  Wiixiam  L.  Redfield,  Chablfs 
HuLTSLAij^DER  and  George  R.  Bull  from  the  Consolidation  of 
School  District  !N'o.  12,  of  the  Town  of  Mamakating,  Sullivan 
County,  and  Joint  School  District  No.  1  of  the  "Said  Town  of 
Mamakating  and  of  the  Town  of  Walkill,  Orange  county. 

Case  No.  122. 

(Decided  July,  1913.) 

Merely  tedmical  objectioiu  to  the  numner  of  calling  a  special  joint  meeting 
of  two  achool  distzicte  will  not  be  snatained  where  the  necessary  notice 
is  substantially  given. 

The  appellants  ask  to  have  declared  illegal,  null  and  void,  the  election 
and  proceedings  which,  qn  December  16,  1912,  at  a  special  joint  meeting 
of  the  inhabitants  of  school  district  No.  12,  of  the  town  of  Mamakating, 
Sullivan  county,  and  of  joint  school  district  No.  1  of  the  said  town  of 
Mamakating,  and  of  the  town  of  Walkill,  Orange  county,  consolidated 
such  districts  and  established  the  same  as  a  union  free  school  district. 

John  D.  Lyons,  attorney  for  appellants. 

Charles  C.  Eedfield,  attorney  for  respondent. 

Sexton,  Vice-Chancellor, —  In  the  first  five  subdivisions,  and 
elsewhere,  in  their  statements  of  the  grounds  of  their  appeal,  the 
appellants  make  several  technical  objections,  of  not  clearly  ap- 
parent merit,  to  the  regularity  and  sufficiency  of  the  initiatory 
proceedings  which  led  to  the  notifying  of  the  inhabitants  of  joint 
district  No.  1,  of  the  towns  of  Mamakating  and  Walkill,  of  the 
special  district  meeting  of  whose  action  complaint  is  made. 

It  is  alleged  that  the  original  petition  for  a  special  meeting  was 
circulated,  in  joint  district  No.  1,  chiefly  by  Murray  W.  Sear- 
gears,  and  that  the  appellants  were  misled  by  his  statemenls  and 
by  the  form  of  the  petition  into  supposing  that  the  requested 
meeting  would  be  simply  for  discussion,  and  not  for  action. 

It  is  also  objected  that  the  said  petition  was  not  dated,  and  was 
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not  filed  and  left  with  the  trustees,  or  with  the  clerk  of  the  dis- 
trict. 

It  is  not  required  that  such  a  petition  shall  be  dated;  and  it 
sufficiently  appears,  despite  the  seeming,  but  not  really,  contrary 
statement  of  appellant  George  R.  Bull,  that  the  petition  was,  in 
fact,  presented  to  him  and  the  other  two  trustees  of  the  district, 
Edward  H.  Mills  and  James  C.  Gowdey;  that,  as  a  board,  they 
considered  the  petition  and,  by  the  votes  of  Mills  and  the  said 
Bull,  refused  to  call  the  requested  meeting — trustee  Gowdey 
being  willing  to  have  it  called;  that  following  such  refusal  the 
petition  was  made  the  basis  of  the  application  upon  which  the 
Commissioner  of  Education  issued  his  order  of  November  16, 
1912,  under  which  was  called  the  special  meeting  from  whose 
action  this  appeal  has  been  taken ;  and  that  the  said  petition  and 
order  have  since  been  properly  filed  with  the  clerk  of  the  new 
union  free  school  district 

As  for  the  complaint  of  the  three  appellants  (none  others  are 
joined  with  them  in  this  appeal)  that  they  were  misled  as  to  the 
intended  character  of  the  special  meeting,  it  is  not  possible  to  dis- 
cover that  (if  such  misleading  occurred)  they  have  been  injured 
thereby,  or  because  thereof  have  any  grievance  redressible  here. 

It  clearly  appears  that  they  were  not  thereby  led  to  refrain 
from  attending  the  meeting;  but  that,  on  the  other  hand,  they 
were  present  thereat  and  voted  and  otherwise  took  part  therein, 
and  they  do  not  allege  any  misunderstanding  then  of  the  actual 
nature  of  the  meeting. 

It  must  be  held  that  by  such  participation  in  the  meeting  they 
waived  any  objections  to  defects  in  the  proceedings  prior  thereto. 

And,  if  that  were  not  so,  it  may  be  remembered  that  the  validity 
of  the  calling  of  the  meeting  rests  directly  upon  the  mentioned 
order  of  the  commissioner  of  education,  and  if  it  was  thought  that 
such  order  was  improvidently  granted  its  vacating  should  have 
been  directly  sought,  in  due  time.  Failure  so  to  do  must  also  be 
regarded  as  a  waiver  of  objections  to  supposed  defects  in  the  pro- 
ceedings preceding  the  granting  of  such  order. 

In  support  of  the  allegations  that  misleading  statements  as  to 
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the  character  of  the  intended  meeting  were  made  in  getting  signa- 
tures to  the  original  petition  therefor,  the  appellants  have  pre- 
sented uniform  affidavits  of  thirteen  others  to  that  effect,  who  also 
state  that  if  they  had  thought  or  understood  that  such  meeting 
would  finally  dispose  of  the  question  they  would  never  have  signed 
the  paper,  and  that  they  are  not  in  favor  of  a  union  free  school 
district 

None  of  such  thirteen  other  affiants  have,  however,  joined  in 
this  appeal  or  asked  to  have  the  action  of  the  joint  meeting  an 
nulled;  and  it  sufficiently  appears  that,  besides  theirs,  the  said 
petition  received  the  signatures  of  more  than  twice  as  many  others 
who,  in  the  absence  of  evidence  to  the  contrary,  must  be  presumed 
to  have  been  duly  qualified  therefor. 

It  is  not  anywhere  claimed  that  the  alleged  misleading  of  the 
affiants,  or  of  others,  caused  any  one  to  remain  away  from  the 
joint  meeting;  or  that  any  who  attended  such  meeting  failed  to 
understand  its  real  character,  when  they  were  there;  or  that  be- 
cause of  the  matters  complained  of  the  final  action  of  the  meeting 
was  different  than  it  otherwise  would  have  been. 

That  such  latter  claim  could  not  well  be  made,  is  obvious  in 
view  of  the  facts  that  the  meeting  voted  sixty-seven  to  twenty-five 
for  consolidation  of  the  districts,  and  fifty-eight  to  eight  for  the 
establishment  of  the  union  free  school  districts. 

In  the  following  review,  brief  consideration  will  be  given  to 
objections  urged  by  the  appellants  to  the  proceedings  subsequent 
to  the  mentioned  order  of  the  Commissioner  of  Education  calling 
the  meeting. 

1.  That  "  the  sole  trustee  of  district  No.  12  of  the  town  of 
Mamakating,  issued  a  notice  for  a  special  meeting,  not  a  joint 
meeting." 

The  law  does  not  prescribe  any  particular  form  of  notice  for 
such  meetings.  The  meeting  was  special,  and  the  notices  therefor 
clearly  indicated  its  purpose,  which  required  a  joint  meeting  and 
such  properly  was  its  character  and  action. 

2.  That  "  the  superintendent  of  the  Orange  county  supervisory 
district  including  the  town  of  Walkill  was  not  present "  at  the 
meeting. 
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Tlie  schoolhouBe  of  the  joint  district  is  in  the  town  of  Mama- 
kating,  in  Sullivan  county,  and  such  district  is  not  in  the  super- 
visory district  of  the  mentioned  superintendent. 

3.  If  the  objection  could  be  material,  the  weight  of  evidence 
is  against  the  allegation  of  improprieties  on  the  part  of  the  presi- 
dent of  the  meeting. 

4.  There  is  no  evidence  to  support  the  allegation,  nor  is  there 
any  reason  to  believe,  that  the  inhabitants  of  district  No.  12  have 
been  denied  or  deprived  of  their  rights,  in  any  way. 

5.  Whether  or  not  William  M.  Fiero  was  a  resident  of  either 
of  the  districts,  would  be  immaterial,  for  it  does  not  appear  and 
is  not  claimed  that  his  action  affected  the  results  of  the  meeting. 
And  the  weight  of  evidence  is  that  he  was  a  duly  qualified  resi- 
dent of  joint  district  Xo.  1,  of  the  town  of  Mamakating. 

The  objections  of  the  appellants  have  not  sufficient  substantial 
merit  to  justify  setting  aside  the  final  results  of  the  proceedings 
under  review,  which  are  well  calculated  to  provide  better  oppor- 
timities  for  the  education  of  the  children  of  the  consolidated  dis- 
tricts, and  clearly  appear  to  be  in  accord  with  the  wishes  of  a 
large  majority  of  the  people  affected  thereby.  The  appeal 
should  be  dismissed. 

The  appeal  is  dismissed. 

It  is  hereby  ordered  that  the  acts  and  proceedings  of  the 
school  meeting  held  on  the  16th  day  of  December,  1912,  whereby 
former  school  district  No.  12,  town  of  Mamakating,  county  of 
Sullivan,  and  joint  school  district  No.  1  of  the  said  town  of 
Mamakating  and  of  the  town  of  WalkiU,  county  of  Orange,  were 
consolidated  and  established  as  a  union  free  school  district,  be 
and  the  same  hereby  are  ratified  and  confirmed  in  all  respeets. 
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In  the  Matter  of  the  Appeal  of  Maitland  F.  Griggs  and  others, 
from  the  failure  of  the  Board  of  Education  of  Union  Free 
School  District  No  3,  Town  of  Greenburgh,  to  grant  the  use 
of  the  school  building  in  such  district. 

Case  No,  123. 

(Decided  July,  1913) 

Under  a  petition  requesting  the  use  of  a.  icIiooUioaae  fox  other  than  political 
pmpoees,  a  school  board  is  justified  in  refusing  such  request  where  an 
equal  suffrage  meeting  is  sought  to  be  held. 

Some  70  citizens  of  Dobbs  Ferry,  signed  a  petition  to  the  local  board  of 
education  for  permission  to  use  «  schoolhouse  in  that  place  for  holding 
''a  budget  and  welfare  meeting."  The  real  purpose  of  the  meeting  was  a 
discussion  of  equal  suffrage,  although  it  had  been  stipulated  that  no 
political  matters  should  be  taken  up  at  such  meeting.  Held  that  the 
school  board  was  justified  in  refusing  permission  to  hold  such  meeting. 

Maitland  F.  Griggs,  for  himself  and  other  appellants. 

Charles  F.  McClelland^  president,  for  the  respondent  board  of 
^ucation. 

Sexton,  Vice  Chancellor. — ^At  a  meeting,  on  the  evening  of 
May  22,  1913,  of  the  Board  of  Education  of  school  district  No.  3, 
-of  the  town  of  Greenburgh,  in  the  county  of  Westchester,  held  at 
the  school  building  in  Dobbs  Ferry,  there  was  presented  a  peti- 
tion, or  petitions  —  there  were  several  parts,  signed  by  about 
seventy  citizens  of  the  district,  reading  as  follows: 

May  Sf^  1913. 
The  Boabd  of  EmjcAxioN, 

Dobbs  Ferry,  New  York: 

Gentleiien. —  We,  the  undersigned  citizens  of  Dobbs  Ferry,  beg  the 
privilege  of  holding  the  coming  budget  and  welfare  exhibit  in  the  school- 
house  from  June  2d  to  June  14(h,  inclusive,  the  use  of  the  building  to  be 
restricted  to  those  hours  other  than  when  taken  up  by  the  regular  session. 

At  the  proposed  exhibit  there  will  be  shown  a  number  of  facts  relating 
to  administrative,  health,  school  and  other  activities  of  the  village,  particular 
emphasis  being  placed  upon  the  progressive  side  of  these  matters. 
Vol.  Ill  — 22 
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We  shall  be  glad  to  present  for  your  consideration  at  a  later  date  our 
complete  program,  covering  all  the  proposed  features  and  including  a  list 
of  the  speakers,  etc.,  and  shall  endeavor  to  work  in  entire  co-operation  with 
your  board. 

Upon  a  motion  to  grant  the  request  of  the  petitioners,  the  six 
members  of  the  board  of  education  were  equally  divided,  three 
voting  "  aye,"  and  three  voting  "  no,"  and  the  motion  was  de- 
clared lost. 

Following  thereupon,  there  has  been  presented  to  the  commis- 
sioner of  education  the  petition,  dated  June  3,  1913,  of  "  Mait- 
land  F.  Griggs,  representing  himself  together  with  other  persons, 
qualified  electors  of  school  district  No.  3,  town  of  Greenburgh; 
representing  also  the  Welfare  Association,  the  Dobbs  Ferry  Hos- 
pital and  other  civic  bodies,"  which  requests  "  a  review  of  this 
decision  of  the  board  of  education,  and  prays  that  the  use  of  the 
schoolhouse  in  Dobbs  Ferry  be  granted  for  the  uses  and  purposes 
set  forth,  and  for  such  other  and  further  relief  as  may  be  just.'' 

Referring  to  the  application  made  to  the  board  of  education, 
the  petition  on  appeal  makes  the  following  statements: 

At  this  meeting  on  behalf  of  the  petitioners,  the  scope  and  purpose  of  the 
proposed  exhibit  was  fully  stated  to  the  board.  Attention  was  called  to  the 
fact  that  the  exhibit  was  an  entirely  new  one,  prepared  from  new  data,  to 
consist  of  about  seventy-flve  charts,  presenting  graphically  the  subjects  of 
administration,  education,  public  health  and  miscellaneous  social  and  civic 
subjects  of  general  interest.  It  was  shown  that  the  exhibit  and  the  lectures 
to  be  provided  would  in  all  respects  be  civic  and  educational  in  nature  and 
pertain  to  the  welfare  of  the  community.  It  was  stipulated  that  no  meeting 
and  no  part  of  the  exhibit  should  be  political  in  nature  and  that  all  charts 
and  the  entire  program  would  be  submitted  to  the  respective  departments 
with  which  their  subject-matter  dealt,  for  criticism.  Attention  was  called 
to  the  instructive  purposes  of  the  proposed  exhibit.  It  was  shown  that  in 
connection  with  the  charts  on  health,  analyses  of  common  foods  purchased 
in  the  village  would  be  anonymously  presented  for  the  information  of  citizens, 
that  a  general  plan  for  development  of  village  sewers,  streets,  parks  and  resi- 
dences covering  a  period  of  from  twenty-five  to  fifty  years  would  be  shown, 
it  being  a  comprehensive  scheme  of  village  planning ;  that  the  general  progress 
of  the  school  and  the  matter  of  reducing  the  number  of  subnormal  and  over- 
age children  would  be  set  forth;  that  the  proposed  exhibit  would  be  entirely 
local  in  character;  that  all  co-operating  exhibitors,  such  as  the  Metropolitan 
Sewage  Commission  and  the  New  York  Milk  Supply  Committee,  would  fur- 
nish material  with  special  reference  to  the  needs  of  Dobbs  Ferry,  and  that 
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the  speakers  from  outside  on  the  subjects  of  village  planning,  pure  food, 
sex  hygiene,  etc,  would  conform  to  the  same  principle. 

The  request  for  this  use  of  the  school  building  came  from  within  the  com- 
munity, was  not  the  request  of  any  single  organization  or  society  but  of  in- 
dividual citizens  interested  in  the  promotion  of  public  welfare,  and  the 
petitioning  citizens  were  joined  by  representatives  of  the  Dobbs  Ferry  hospital^ 
the  Welfare  Association,  Inc.,  the  health  department  and  the  Westchester 
Research  Bureau,  under  whose  supervision  the  exhibit  was  being  prepared. 

Nobody  appeared  before  the  meeting  in  opposition  to  the  granting  of  the 
application,  but  when  a  member  of  the  board  moved  that  the  request  of  the 
petitioners  be  granted,  a  vote  was  taken  and  resulted  in  a  tie.  Of  the  full 
board  of  six  members,  three  voted  "  Aye  "  and  three  voted  "  No."  The  motion 
was  therefore  declared  lost. 

The  answer  of  the  board  of  education  alleges,  in  material  sub- 
stance : 

That  the  application  for  the  use  of  the  schoolhouse  was  in  fact 
by  or  "  in  behalf  of  The  Hudson  River  Equal  Franchise  Society, 
an  organization  formed  for  the  purpose  of  promoting  the  cause  of 
Woman's  Suffrage,"  and  whose  similar  application  had  been 
formerly  "  denied  for  the  reason  that  said  society  was  deemed  to 
be  a  political  organization;"  that  while  petitioner  Griggs  had 
stated  that  no  meeting  and  no  part  of  the  exhibit  would  be  of  a 
political  nature,  he  was  not  authorized  to  carry  out  and  fulfill 
such  promises;  that  no  charts,  exhibits,  or  names  of  lecturers 
were  submitted  with  said  petitions,  nor  afterward ;  that  a  similar 
exhibit,  held  in  the  village  in  1912,  was  injurious  to  its  welfare 
and  it  was  believed  another  one  would  result  in  positive  added 
injury  to  the  community. 

In  support  of  a  belief  that  the  application  was  in  fact  in  be- 
half of  the  said  Hudson  River  Equal  Franchise  Society,  the 
board  of  education  attached  to  its  answer  two  parts  of  the  men- 
tioned petition,  one  of  which  openly  bears  the  caption  of  such 
society,  and  such  caption  on  the  other  part  has  been  covered  by 
pasting  over  it  loosely  a  slip  of  paper  upon  which  has  been  type- 
written the  words  "  Citizens'  Petition,"  and  which  slip  (and 
similar  ones  on  other  parts  of  the  petition)  the  answer  of  the 
board  of  education  alleges  was  attached,  without  consent,  after 
the  signatures  were  obtained. 
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No  request  has  been  made  for  permission  to  reply  to  the 
allegations  of  the  answer. 

For  the  decision  of  this  appeal,  it  is  not  necessary  to  undertake 
to  determine  the  public  usefulness,  or  otherwise,  of  the  proposed 
exhibit,  or  the  extent  of  the  discretion  which  boards  of  education 
may  properly  exercise  in  granting  or  refusing  the  use  of  school- 
houses,  as  contemplated  by  section  455  of  the  Education  Law^ 
under  its  recent  amending. 

If,  as  the  answer  of  the  board  of  education  insists,  the  applica- 
tion which  failed  to  be  granted  was  in  behalf  of  a  political  organ- 
ization which  it  was  believed  would  use  the  schoolhouse  for  hold- 
ing political  meetings,  the  board  would  have  no  power  to  permit 
such  use  until  first  authorized  by  a  vote  of  a  district  meeting, 
which  authorization  does  not  appear  to  have  been  given ;  and,  as 
the  case  as  presented  does  not  justify  supposing  or  holding  that 
the  action  of  the  board  of  education,  in  failing  to  grant  the  de- 
sired use  of  the  schoolhouse,  was  not  controlled  by  an  honest  be- 
lief that  the  application  therefor  was  in  behalf  of  a  political 
orgaization  which  would  use  it  for  holding  political  meetings,  the 
appeal  must  be  dismissed. 

The  appeal  is  dismissed. 


In  the  Matter  of  the  Application  for  the  Removal  of  Charles 
Edwards,  Sb.,  Edward  Uhe,  Henry  F.  Smith  and  Edwin 
D.  Seabuby,  as  Trustees  of  Union  Free  School  District  No.  8 
of  the  Town  of  Hempstead,  in  Nassau  County. 

Case  No.  124. 

(Decided  August,  1913.) 

Where  trustees  liave  acted  in  good  faith  in  expending  more  than  the  authorized 
sum  in  erecting  a  school  building,  it  is  not  ground  for  their  removal  —  the 
excess  may  be  collected  from  them  personally  unless  subsequently  their 
action  is  approyed. 

The  annual  meeting  of  the  school  district  voted  to  build  a  $1,500  exten- 
sion to  the  Bchoolhouse;  the  trustees  began  work  but  expended  a  little 
over  $2,000  under  a  contract  made  with  the  lowest  bidder.    A  fire  escape 
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was  then  added  at  an  additional  cost  of  $500,  without  authority.  The 
good  faith  of  the  trustees  is  not  questioned  nor  the  deed  of  the  district  for 
a  building  such  as  erected.  Under  these  circumstances  the  trustees  should 
not  be  removed  for  their  action. 

Sexton,  Acting  Commissioner. —  This  application  for  the  re- 
moval from  office  of  the  trustees  of  imion  free  school  district  No. 
8,  of  the  town  of  Hempstead,  in  Nassau  county,  invokes  the 
exercise  of  the  power  which  the  commissioner  of  education  has 
to  remove  a  school  officer  for  wilful  violation  or  neglect  of  duty 
under  educational  statutes,  or  for  wilful  disobedience  of  the 
commissioner  or  the  regents  of  the  university. 

It  is  not  suggested  that  the  regents  have  been  disobeyed  by  the 
trustees,  and  the  allegation  of  failure  to  follow  completely,  in  the 
execution  of  the  approved  building  plans,  the  directions  (if 
they  may  be  regarded  as  such)  of  the  commissioner  of  education, 
is  so  indefinite  and  immaterial  that  it  does  not  indicate  any  such 
wilful  or  intended  disobedience  as  woidd  justify  his  requested 
disciplinary  action. 

Nor  do  the  other  allegations  of  the  applicant  sufficiently  specify 
action  by  the  trustees  which  could  be  reasonably  held  to  amount 
to  wilful  violation  or  neglect  of  their  duty  under  any  educa- 
tional statute. 

The  principal  allegation  calling  for  any  consideration  is  that 
the  trustees  have  caused  to  be  constructed  an  addition  to  the 
school  building  at  greater  than  authorized  cost. 

It  is  alleged  that  at  the  annual  meeting  of  the  district  on  May 
7,  1912,  it  was  duly  voted  to  build  an  extension  to  the  school- 
house  at  a  cost  of  $1,500;  that  the  trustees  tried  twice,  by  adver- 
tising, to  find  someone  who  would  do  the  prescribed  work,  and 
that  the  lowest  bid  therefor,  on  either  occasion,  was  a  little  over 
$2,000;  and  that  a  contract  was  finally  made  with  such  lowest 
bidder,  who  built  the  contemplated  addition  and  has  been  paid 
therefor. 

It  is  also  stated  that  a  fire  escape  has  been  added  to  the  school 
building,  at  a  cost  of  $500,  without  having  been  authorized  by  a 
vote  of  the  district 

And  it  is  alleged,  but  denied,  that  some  of  the  work  paid  for 
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was  imperfectly  done  and  not  in  justifying  compliance  with  the 
terms  of  the  contract. 

There  is  no  charge  of  corrupt  or  morally  wrong  intention  on 
the  part  of  any  of  the  trustees  in  their  action,  and  they  answer, 
in  substance,  that  they  have  in -good  faith  endeavored  to  provide 
for  the  sanctioned  and  recognized  needs  of  the  district  at  as  low 
a  cost  as  possible;  and  nothing  appears  in  the  allegations  of  the 
applicants,  or  otherwise,  to  sustain  a  contrary  belief  in  the  mind 
of  the  commissioner  of  education. 

While  sanctioning,  commendation  cannot  be  given  to  the  ex- 
penditure of  money  of  or  for  a  school  district  beyond  its  prior 
authorization,  the  alleged  acts  of  that  character  by  the  trustees 
in  the  present  case  do  not  bring  them  within  or  call  for  the  ex- 
ercise of  any  punitive  powers  of  the  commissioner;  and,  if  their 
action  shall  not  be  duly  ratified  and  approved  by  the  school  dis- 
trict, whatever  personal  pecuniary  liability  any  unauthorized 
acts  of  the  trustees  may  have  placed  them  under  to  such  district 
may  properly  be  determined  only  by  some  court  of  civil  jurisdic- 
diction. 

The  application  for  the  removal  of  the  trustees  cannot  properly 
be  entertained. 

The  application  is  dismissed. 


In  the  Matter  of  the  Complaint  of  Chaeles  H.  M.  Eose  against 
.  James  P.  Aemsteong,  vice-principal,  the  Spring  Valley  High 
School. 

Case  No.  125. 

(Decided  August,  1913.) 

The  dismissal  of  a  teacher  is  not  within  the  power  of  the  commissioner  of 
education  hnt  in  the  first  instance  is  within  the  discretion  of  the  hoard  of 
education  or  trustees  of  the  district  —  the  commissioner  has,  however, 
original  jurisdiction  to  cancel  or  annul  a  teacher's  license. 

Corporal  punishment  is  tolerated  in  this  state  under  the  law.  Where 
the  local  board  of  education  and  a  local  court  and  jury  have  both  justified 
the  teacher  in  his  action,  the  latter's  license  will  not  be  annulled  by  the 
conmiissioner. 
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Henry  W.  Hardon,  attorney  for  appellant 
J.  P.  Armstrong,  attorney  in  person. 

Sexton,  Acting  Commissioner. —  The  complaint  in  this  case 
asks  for  the  removal  of  James  P.  Armstrong  from  his  position 
as  teacher  in  the  Spring  Valley  High  School  (union  free  school 
district  No.  6,  town  of  Clarkstown,  Hockland  county)  and  the 
canceling  of  his  license  to  teach  because  of  the  alleged  excessive 
use  of  physical  force  by  him  in  punishing  a  pupil  of  the  said 
school,  who  is  a  son  of  the  complainant. 

The  commissioner  of  education  has  no  power  to  dismiss  or 
direct  the  dismissal  of  a  teacher.  That  step  must  be  taken,  in 
the  first  instance,  by  the  board  of  education  or  trustees  of  the 
district,  and  the  propriety  of  such  action  can  be  considered  by 
the  commissioner  only  upon  appeal  therefrom,  under  section  565 
of  the  Education  Law. 

Original  jurisdiction  to  cancel  or  annul  a  teacher's  license, 
iipon  cause  shown  to  his  satisfaction,  is  given  to  the  commis- 
sioner of  education  by  subdivision  7  of  section  94  of  the  said 
law ;  but  it  is  a  power  which  may  be  properly  used  only  in  cases 
where  justifying  cause  is  clearly  established. 

That  administering  of  corporal  punishment  to  pupils  by  their 
teachers  should  ever  be  deemed  necessary,  or  be  resorted  to,  is 
greatly  to  be  regretted.  It  is,  however,  tolerated  and  sanctioned 
by  law  in  this  state,  and  it  remains  simply,  for  the  decision  of 
this  appeal,  to  determine  if  the  punishment  inflicted  upon  the 
son  of  the  complainant  was  so  excessive  as  to  satisfy  the  com- 
missioner of  education  that  because  thereof  the  respondent's 
license  to  teach  should  be  annulled. 

The  commissioner  is  not  able  to  reach  such  a  conclusion. 
Unpleasantly  as  he  is  affected  by  the  story  which  the  case  tells, 
regarded  from  any  point  of  view,  it  still  must  be  remembered 
that  in  considering  the  evidence  presented  he  has  not  had  the 
same  opportunity  to  judge  of  its  probative  value  which  was  open 
to  the  local  court  and  jury  in  their  disclosed  criminal  ftrial  of 
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the  respondent  upon  the  same  charge,  and  who,  it  appears,  ac- 
quitted him. 

The  petitioner  also  made  complaint  to  the  board  of  education 
of  the  school  against  the  teacher  for  his  questioned  action,  and 
it  does  not  appear  that  such  body  r^arded  the  case  as  one  calling 
for  its  disciplinary  action. 

Under  such  cautioning  circumstances,  as  the  acquittal  by  the- 
local  court  and  the  failure  of  the  board  of  education  to  take  any 
action,  the  commissioner  is  not  able  to  feel  that  cause  been  sa 
"  shown  to  his  satisfaction,"  in  the  words  of  the  law,  as  to  justify 
such  drastic  punishment  of  the  respondent  as  the  annulliag  of 
his  license  to  teach  and  the  consequent  ending  of  his  career  in 
such  profession. 

The  judgment  must,  therefore,  be  that  the  appeal  has  not  beent 
sufficiently  sustained  and  must  be  dismissed. 

The  appeal  is  dismissed. 


In  the  Matter  of  the  Appeal  of  0.  E.  Ceandaxl  and  DInibi* 
CoMPTON  to  set  aside  the  annual  meeting  and  election  of  a 
trustee  held  on  May  6,  1913,  in  Union  Free  School  District 
No.  2,  town  of  Glenville,  Schenectady  County. 

Case  No.  126. 

(Decided  August,  1913.) 

A  school  election  wiU  not  be  set  aside  except  on  positiye  and  oonvindnK  proo^ 
sndi  as  would  convict  in  court. 

Where  the  appeal  rests  upon  the  charge  that  unqualified  voters  deter- 
mined  the  election  and  the  further  charge  that  the  meeting  was  disorderly, 
and  it  does  not  appear  that  there  was  sufficient  disorder  to  materially 
interfere  with  the  meeting  and  positive  and  convincing  proof  has  not 
been  furnished  as  to  unqualified  persons  voting,  the  commissioner  wiU  aoi 
interfere  with  the  declared  results  of  the  election. 

Crandall  &  Compton,  appellants  in  person. 
Chas.  P.  Sanders,  attorney  for  respondents. 
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Sexton,  Acting  Commissioner. —  This  is  an  appeal  by  C.  E. 
Crandall  and  Daniel  Compton,  qualified  electors  of  onion  free 
school  district  Xo.  2,  town  of  QlenviUe,  coimty  of  Schenectady, 
to  set  aside  the  annual  meeting  of  May  6,  1913,  in  such  district, 
at  which  Jos.  J.  Lusk  was  apparently  elected  a  member  of  the 
board  of  education  for  a  full  term  of  three  years.  The  appellants 
claim  that  the  result  of  the  election  was  determined  by  the  votes 
of  four  persons  who  were  not  qualified  voters. 

The  allegations  that  the  meeting  and  election  were  disorderly 
are  denied,  and  they  do  not  require  particular  consideration  for 
it  is  not  claimed  and  does  not  appear  that  there  was  sufficient 
disorder  to  materially  interfere  With  the  conduct  of  the  meeting, 
or  that  any  qualified  voters  were  seriously  obstructed  in  express- 
ing their  wilL 

The  decision  of  the  appeal  must  rest  upon  the  determination 
of  the  fact  of  the  alleged  illegal  voting. 

As  declared  by  the  chairman  of  the  meeting,  at  which  429 
votes  were  cast,  the  said  Jos.  J.  Lusk  received  215,  being  a  ma- 
jority of  only  one  vote,  and  it  is  claimed  that,  of  those  who 
voted  for  him,  W.  B.  Luak,  Mrs.  W.  S.  Stubba,  W.  F.  Dempster 
and  A.  F.  Peck  were  not  legal  voteors. 

Unlawful  voting  should  always  be  sharply  condemned,  and 
those  guilty  of  such  offending  should  be  sternly  punished.  But 
to  justify  and  accomplish  such  punishment  requires  something 
more  than  accusations  or  indictments;  there  must  be  legal  proof 
of  guilt 

And  as  needful,  if  not  more  so,  is  it  that  a  challenging  of  an 
election  shall  be  supported  by  positive  and  convincing  proof, 
before  it  can  properly  be  set  aside,  and  the  evidence  relied  upon, 
in  any  particular  case,  to  establish  such  proof  should  not  fall 
much,  if  any,  short  of  that  which  would  be  required  for  the 
conviction  in  court  of  the  respective  individuals  upon  whose 
alleged  unlawful  voting  is  based  the  demand  for  Ae  annulment 
of  the  election.  In  the  present  case  such  evidence  has  not  been 
furnished,  and  it  must  be  held  that  the  appeal  has  not  been  suffi- 
ciently sustained.     The  appeal  is  dismissed. 
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In  the  Matter  of  the  Appeal  of  Ievie  J.  Lanino  and  Others  to 
Set  Aside  the  Annual  Meeting  and  the  Election  of  Trustee, 
on  May  6,  1913,  in  School  District  No.  19,  Town  of  Sullivan, 
Madison  County. 

Case  No.  127. 

(Decided  August,  1913.) 

Poll  list  at  A  school  district  meeting  is  not  required  —  intended  as  an  aid. 

It  was  not  alleged  that  because  of  the  alleged  omission  of  the  poll 
list  any  lawful  voter  was  prevented  from  voting,  and  hence  the  meeting 
must  stand. 

Sexton^,  Acting  Commissioner. —  No  objection  is  urged  in  this 
appeal  to  any  action  of  the  annual  meeting  other  than  as  to  the 
election  of  a  trustee.  As  to  that  it  is  alleged  that  it  was  con- 
ducted in  a  disorderly  manner,  without  poll-list  being  kept ; 
"  that  several  persons  not  of  age,  and  not  duly  qualified  to  vote 
at  said  meeting  cast  their  ballot,  at  said  election,"  and  '^  that  a 
challenge  was  made,  against  a  minor's  vote,  but  on  account  of 
the  disorder,  or  for  other  reasons,  it  was  not  recognized  or  acted 
upon." 

The  chairman  of  the  meeting  (in  answering,  and  supported  by 
its  two  tellers  and  three  other  aflSants)  asserts  that  the  "  election 
was  regular,  orderly  and  proper,"  and  "  that  no  voter  was  chal- 
lenged and  no  question  raised  as  to  the  legality  of  any  of  the 
votes  cast  until  after  deponent  had  announced  the  result  of  the 
election,"  and  that  his  attention  "  was  not  called  to  any  irregu- 
larity in  said  meeting  or  election  until  after  the  result  was  an- 
nounced." 

Such  answering  affidavits  do  not  deny  either  of  the  charges  of 
the  appellants  that  no  poll-list  was  kept,  or  that  there  was 
illegal  voting. 

The  law  does  direct  that  a  poll-list  shall  be  kept.  But  it  is 
intended  simply  as  an  aid ;  and  it  cannot  be  regarded  as  a  neces- 
sary  one   at  such   election  —  where  only   forty-two  votes  were 
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cast,  and  the  voters  were,  presumably,  all  known  to  each  other. 
Kor  it  is  alleged  that  because  of  the  omission  of  the  poll-list,  or 
for  any  reason,  any  lawful  voter  was  prevented  from  voting  and 
having  his  vote  counted. 

The  undenied  charge  of  illegal  voting  is  more  serious.  But, 
upon  examination  as  made,  it  is  not  sufficient  to  justify  setting 
aside  either  the  annual  meeting  or  the  election,  or  altering  the 
declared  result  thereof. 

The  appellants  do  not  name  any  illegal  voter,  or  state  how 
many  illegal  votes  were  cast,  or  for  whom;  nor  is  it  shown  how, 
or  even  claimed  that,  the  result  of  the  election  was  changed  by 
the  aUeged  illegal  voting. 

If  the  irregularities  charged  were  proven,  as  stated,  and  that 
has  not  been  done,  still,  for  aught  thus  shown,  the  presumption 
of  law  would  continue  to  prevail  that  the  essential  purposes  of 
the  annual  meeting  and  election  had  been  accomplished,  and  that 
the  declared  result  of  the  election  expressed  the  will  of  a  majority 
of  the  qualified  voters  who  took  part  therein ;  and  it  would  have 
to  be  held  that  the  appeal  must  be  dismissed.  The  appeal  is 
dismissed. 


In  the  Matter  of  the  Application  of  Eli  F.  Deal  for  the  Re- 
moval of  Elmeb  Trexleb  as  Trustee  of  School  District  Ko. 
13,  Town  of  Fayette,  Seneca  County. 

Case  No.   128. 

(Decided  August,  1918.) 

Conduct  which  does  not  convict  the  trustee  of  wilful  yioUtiona  of  duty. 

A  trustee  has  some  degree  of  freedom  to  decide  what  is  best  for  th^ 
school  and  for  the  welfare  of  the  pupil. 

George  F.  Bodine,  attorney  for  respondent. 

Sexton,  Acting  Commissioner. —  This  is  the  second  proceeding 
by  the  petitioner  for  the  removal  of  Elmer  Trexler  as  trustee  of 
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school  district  No.  13,  town  of  Fayette,  county  of  Seneca.  The 
former  proceeding  was  dismissed  because  of  insufficient  proof  of 
misconduct  by  the  respondent. 

The  petitioner  now  alleges  that  the  respondent  Trexler  em- 
ployed a  teacher  for  the  current  school  year  with  the  under- 
standing that  she  was  to  board  with  him ;  that  more  was  charged 
for  her  board  than  it  would  have  been  necessary  for  her  to  pay 
elsewhere  in  the  district,  and  that  she  was  reimbursed  for  the 
excess  out  of  the  district  funds.  The  trustee  answers  that  he 
employed  the  teacher  at  the  reasonable  rate  of  ten  dollars  a  week, 
without  any  regard  as  to  where  she  should  board,  and  that  she 
boarded  with  him  because  she  preferred  to  do  so  and  upon  an 
independent  agreement  to  pay  three  dollars  a  week  with  fifty 
cents  extra  if  she  remained  over  Sunday.  An  affidavit  of  the 
teacher  confirms  the  trustee's  statement  of  the  arrangement  for 
her  boarding,  and  it  has  not  been  shown  that  the  district  was  in- 
jured thereby.  The  trustee  in  his  answer  satisfactorily  meets 
the  charge  that  he  had  wrongfully  disposed  of  an  unused  bell 
belonging  to  the  district.  It  was  also  charged  that  the  trustee 
closed  the  school  on  election  day,  and  that  he  permitted  the 
teacher  "  to  frequently  dismiss  school  shortly  after  one  o'clock.'^ 

The  trustee  was  authorized  to  close  school  on  election  day  if 
he  so  desired,  and  it  was  not  unlawful  for  him  to  permit  the 
school  to  be  dismissed  before  the  regular  hour  when  he  deemed 
it  best  to  do  so. 

The  petitioner  has  failed  to  establish  to  the  satisfaction  of  the 
commissioner  of  education  that  the  trustee  has  been  guilty  of 
any  wilful  violation  of  duty  justifying  his  removal.  The 
petition  is  dismissed. 
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In  the  Matter  of  the  Appeal  of  Beetha  Webb  Oeth  from  the 
Action  of  the  Trustee,  William  Washbubn,  in  Dismissing 
Her  as  Teacher  in  School  District  No.  3,  Benson,  Hamilton 
County. 

Case  No.  129. 

(Decided  August,  1913.) 

Season  for  the  general  rule  of  the  eommitaietter  of  education  that  a  pupil  is 
not  to  be  suspended  for  more  than  one  day  without  the  consent  of  the 
trustee. 

It  is  not  sufficient  grounds  for  the  dismissal  of  a  teacher  that  ehe 
auspended  a  child  for  more  than  one  day. 

Sexton,  Acting  Commissioner. — This  case  does  not  present  any 
issue  of  fact.  The  trustee  has  not  made  any  answer  to  the 
petition  of  the  teacher,  and  it  may  be  assumed  that  her  allega- 
tions are  admitted  to  be  true.  They  and  two  supporting  affi- 
davits afford  the  only  information  the  commissioner  has  about 
the  subject  matter  of  the  appeal. 

It  appears  therefrom  that  the  teacher  sent  home  a  contu- 
macious pupil  and  suspended  her  frcxn  the  school  for  two  days; 
that  the  child  was  the  daughter  of  the  trustee,  and  that  be- 
cause of  her  mentioned  suspension  from  the  school  he  dismissed 
the  teacher. 

Compared  with  the  reported  contumacy  of  the  pupil,  the 
punishment  inflicted  was  slight  and  could  be  commended  for 
that  character. 

But  it  violated  a  rule  of  the  commissioner  of  education  that 
no  pupil  shall  be  suspended  from  school  for  more  than  one  day 
at  a  time  without  the  consent  of  the  trustee.  Such  rule  was 
made  in  aid  of  the  enforcement  of  the  law  relating  to  compulsory 
attendance  of  children  at  school,  and  not  because  suspension 
from  school  was  regarded  as  inherently  an  improper  method  of 
punishment. 

It  does  not  appear  that  the  purpose  of  the  rule  was  materially 
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defeated  by  the  acrtion  of  the  teacher ;  or  that  she  knew  there  was 
such  a  rule,  or  intended  to  disregard  in  any  way  the  require- 
ments of  the  commissioner  of  education. 

Under  the  circumstances,  so  far  as  known  and  apprehended, 
her  action  cannot  properly  be  held  to  be  sufficient  cause  for  her 
dismissal,  and  the  appeal  should  be  sustained  and  the  trustee  be 
required  to  provide  for  the  payment  of  the  teacher  according 
to  the  terms  of  the  contract  with  her. 


In  the  Matter  of  the  Appeal  of  William  T.  Bartlbtt  and 
Others,  to  Set  Aside  the  Annual  School  Meeting  and  its  Elec- 
tion of  a  Trustee,  on  May  6,  1913,  in  School  Districft  No.  13, 
Towns  of  Half  Moon  and  Clifton  Park,  Saratoga  County. 

Case  No.  130. 

(Decided  August,  1913.) 

Irregularities  not  shown  to  affect  the  result  of  the  election  do  not  invalidate 
the  meeting. 

Appellants  alleged  eight  different  irregularities  all  of  which  the  re- 
spondents denied.  The  truth  of  all  of  them  being  assumed,  however,  the 
appeal  was  dismissed  solely  upon  the  failure  to  show  that  the  acts  and 
omissions  complained  of  were  material. 

J.  Lewiston  Flanagan,  attorney  for  appellants. 
Eobert  W.  Fisher,  attorney  for  respondents. 

Sexton,  Acting  Commissioner. —  At  the  annual  meeting  in 
school  district  No.  13,  in  the  towns  of  Half  Moon  and  Clifton 
Park,  in  Saratoga  county,  held  on  May  6,  1913,  in  balloting  for 
the  election  of  a  trustee,  Horace  Brownell  received  twenty  votes 
and  William  T.  Bartlett  received  fifteen,  and  Horace  Brownell 
was  declared  elected. 

From  the  action  of  the  said  me€rt;ing  William  T.  Bartlett  has 
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appealed  asking  "  that  the  said  school  meeting  be  declared  illegal 
and  void,  that  the  trustee,  Horace  Brownell,  elected  at  said  meet- 
ing, be  declared  illegally  elected  and  that  another  meeting  be 
directed  to  be  held  for  said  district." 

Accompanying  the  appellant's  petition  is  an  unverified  petition 
making  a  similar  request,  signed  by  himself  and  nineteen  others, 
fourteen  of  whose  names  appear  on  the  poll-list  of  the  election, 
and  the  names  of  the  five  others  are  not  thereon. 

In  support  of  the  appeal  it  is  alleged  by  the  appellant,  in  his 
verified  petition,  positively, 

That  the  ballots  cast  for  trustee  at  said  meeting  were  not  counted  by  two 
inspectors  as  required  by  law  but  were  counted  by  one  inspector  and  the 
chairman. 

That  the  chairman  appointed  the  inspectors  instead  of  allowing  the  meeting 
to  decide  how  they  should  be  chosen. 

That  the  ballots  were  opened  without  first  being  compared  with  the  poll-list. 

And  on  information  and  belief 

That  persons  were  permitted  to  vote  who  did  not  possess  the  requisite 
qualifications  for  voting  at  a  school  meeting. 

That  ballots  were  distributed  at  said  meeting  on  which  the  name  of 
Horace  Brownell  was  printed,  and  that  some  of  the  voters  used  these  ballots 
to  express  their  choice  for  trustee  by  writing  on  the  reverse  side  of  said 
ballots  the  name  of  William  T.  Bartlett,  and  that  these  ballots  were  counted 
for  Horace  Brownell  instead  of  for  William  T.  Bartlett. 

That  the  notice  required  by  law  to  be  posted  on  the  schoolhouse  in  said 
district  and  at  least  five  days  prior  to  said  meeting  was  not  so  posted  on 
Friday  the  second  day  of  May,  1913. 

In  a  supplementary  affidavit  the  appellant  and  five  others 
whose  names  are  on  the  poll-list,  swear  positively. 

That  the  ballots  cast  for  trustee  at  said  meeting  were  not  counted  by  two 
inspectors,  as  required  by  law,  but  were  counted  by  one  inspector  and  the 
chairman;  and  that  the  ballots  were  opened  without  first  being  compared 
with  the  poll-list,  in  violation  of  the  law  in  that  behalf  made  and  provided; 
and  that  the  chairman  appointed  the  inspectors  instead  of  allowing  the 
meeting  to  decide  how  they  should  be  chosen. 

In  a  separate  affidavit  John  Tanner,  one  of  the  mentioned  five 
other  affiants,  further  swears  positively. 

That  the  notice  required  by  law  to  be  posted  on  the  schoolhouse  in  said 
district  and  at  least  five  days  prior  to  said  meeting  was  not  posted,   on 
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Friday,  the  second  day  of  May,  1913;  that  the  ballots  at  said  meeting  and 
election  were  not  counted  by  two  inspectors  but  were  counted  by  one  inspector 
and  the  chairman;  that  the  ballots  were  opened  and  counted  without  first 
being  compared  with  the  poll-list  in  violation  of  the  law  in  that  beliaif  made 
and  provided;  that  the  chairman  appointed  the  inspectors  instead  of  allowing 
the  meeting  to  decide  how  they  should  be  chosen. 

No  further  evidence  has  been  offered  to  prove  the  allegations 
of  the  appellant. 

The  trustee  and  the  clerk  of  the  district  and  the  two  poll  clerkff 
at  the  election  unite  in  a  verified  answer  and  positively  deny 
each  and  every  allegation  upon  which  the  appeal  is  based.  They 
also  in  separate  affidavits  collectively  deny  the  allegations  of  the 
appeaL 

For  the  decision  of  this  appeal  it  does  not  appear  to  be  neces- 
sary to  much  consider  the  comparative  credence  which  should  be 
given  to  the  various  affidavits,  so  far  as  they  may  contradict  each 
other. 

There  is  no  evidence  to  show,  and  it  has  not  been  even  alleged, 
that  any  of  the  matters  complained  of  materially  affected  the  re- 
sult of  the  election;  unless  it  might  be  the  allegations  made  (only 
on  information  and  belief)  that  persons  ndt  qualified  were  per- 
mitted to  vote  at  the  election,  and  that  ballots  were  received  bear- 
ing the  names  of  both  Horaoe  Brownell  and  William  T.  Bartlett, 
which  were  intended  to  be  cast  for  the  latter  but  were  counted 
for  the  former. 

It  would  suffice  to  say  that,  as  before  indicated,  no  evidence 
has  been  furnished  to  support  either  allegation;  but  it  may  be 
added  that  in  addition  to  the  aforesaid  direct  denials  made  by  the 
answering  affidavits,  the  clerk  of  the  district  has,  in  a  sealed  en-» 
velope,  appended  to  his  affidavit,  what  he  swears  to  be  the  original 
ballots  cast  at  the  said  election  and  which  he  states  have  been  in* 
his  possession  ever  since.  The  envelope  has  been  opened  by  the 
commissioner  and,  on  inspection  thereof  by  him,  it  appears  that 
none  of  the  ballots  bear  more  than  one  name. 

Because  of  the  lack  of  proof  of  any  material  irregularity  in 
the  conduct  of  the  election,  or  that  there  was  any  unlawful  vot- 
ing thereat,  or  that  any  qualified  voter  failed  of  an  opportunity 
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to  vote,  or  that  any  vote  caat  was  not  properly  counted  or  that, 
for  any  reason,  the  result  of  the  election  was  not  in  accord  with 
the  wishes  of  a  majority  of  the  qualified  voters  present  and  voSb- 
ing,  the  appeal  must  be  dismissed. 

The  appeal  is  dismissed. 


In  the  Matter  of  the  Appeal  of  John  Taveettier  from  the  Eleo- 
tion  of  a  Trustee*  at  the  Annual  Meeting  on  May  6,  1913,  in 
School  District  No.  7,  Town  of  Burke,  Franklin  County. 

Case  No.  132. 

(Decided  August,  1913.) 

I^rongful  statement  of  result. 

Where  evidence  was  uncontradicted  and  the  result  of  the  election  ap- 
peared to  have  been  affected  by  the  acts  complained  of  the  appeal  was 
sustained. 

Kellas,  Genaway  &  Kellas,  attorneys  for  appellant. 

Sexton,  Acting  Commissioner. —  The  uncontradicted  evidence 
in  this  case  shows  that  at  the  annual  meeting  on  May  6,  1913, 
in  school  district  No.  7,  town  of  Burke,  Franklin  county,  there 
were  present  only  thirteen  persons;  that  only  eleven  of  them 
were  qualified  voters;  that  in  the  balloting  for  the  election  of  a 
trustee,  the  inspectors  of  the  election  reported  that  they  had  re- 
ceived fourteen  ballots  of  which  eight  were  cast  for  Austin  Fin- 
ney and  six  for  John  Tavernier ;  and  that  Austin  Finney  was  de- 
clared elected. 

It  further  appears  by  the  uncontradicted  affidavits  of  six  of 
the  eleven  qualified  voters  who  attended  and  took  part  in  the 
election,  that  they  voted  for  John  Tavernier,  thus  leaving  only 
five  qualified  voters  who  were  present  at  the  said  election  who 
tjould  have  voted  for  Austin  Finney. 

It  must  therefore  be  held  that  the  declaration  of  the  election 
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of  Austin  Finney  as  trustee  was  incorrect  and  must  be  set  aside ; 
and  it  having  clearly  appeared  that  John  Tavemier  received  at 
the  said  election  a  majority  of  the  votes  of  the  qualified  voters 
present,  it  must  be  held  that  he  was  duly  elected  and  is  the  trus- 
tee of  said  school  district. 

The  appeal  is  sustained. 

Also  that  the  action  of  the  annual  meeting  of  May  6,  1913,  in 
school  district  No.  7,  in  the  town  of  Burke,  Franklin  county,  in 
declaring  Austin  Finney  the  duly  elected  trustee,  be,  and  the 
same  is,  hereby  set  aside,  and  John  Tavemier  is  hereby  adjudged 
and  declared  to  be  the  duly  elected  trustee  of  the  said  district; 
and  the  said  Austin  Finney  is  hereby  ordered  to  surrender  and 
pay  to  the  said  John  Tavemier  all  property,  papers  and  money^ 
of  the  said  district,  in  his  possession  or  under  his  control. 


In  the  Matter  of  the  Appeal  of  Abthub  Patbick,  to  Set  Aside 
the  Election  of  a  Trustee  at  the  Annual  Meeting  Held  on  May 
6,  1913,  in  School  District  No.  5,  Town  of  Ballston,  Saratoga 
Coimty. 

Case  No.  131. 

(Decided  August,  1913.) 

Rule  as  to  determining  residence  of  participants  in  a  school  election. 

The  circumstances  showed  that  the  respondent  had  elected  to  make 
his  home  in  the  district  and  actually  moved  into  the  house  therein  b\st 
that  his  family  remained  in  Troy  because  his  daughter  wished  to  attend 
a  school  there.  Held  that  intent  was  shown  and  that  respondent  acquired 
a  residence. 

Burton  D.  Esmond,  attorney  for  appellant 
Morgan  E.  Welsh,  attorney  for  respondent. 

Sextox,  Acting  Commissioner. —  In  the  election  of  a  trustee 
at  the  annual  meeting  of  school  district  No.  5,  in  the  town  of 
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Ballston,  Saratoga  county,  on  May  6,  1913,  each  of  the  first  three 
ballotings  resulting  in  a  tie,  and  on  the  fourth  trial  Arthur  B. 
Phillips  received  eight  votes,  and  Arthur  Patrick  received  seven. 
Arthur  B.  Phillips  was  declared  elected. 

Arthur  Patrick  appeals  therefrom  and  asks  to  have  the  election 
set  aside  upon  the  ground  that  Edward  Walsh,  Jr.,  who  voted  for 
Arthur  B.  Phillips  was  not  a  qualified  voter  —  the  issues,  as  to 
that,  depending  upon  whether  he  had  acquired  a  residence  in  the 
district  thirty  days  before  the  election,  and  whether  he  rented 
real  estate  therein. 

His  wife  owns  a  farm  in  the  district  and  the  family  have  been 
in  the  habit  of  living  there  a  portion  of  each  year,  but  have 
heretofore  had  their  domicile  in  Troy. 

This  year  Mr.  Walsh  came  to  the  farm  alone  on  March  eigh- 
teenth and  began  working  there,  and  has  leased  to  the  respondent, 
Arthur  B.  Phillips,  some  of  the  land  to  be  worked  on  shares,  as 
the  latter  swears  in  his  answer,  was  done  both  this  year  and  last 
year,  and  that  the  agreement  was  in  both  cases  made  with  Walsh, 
who  stated  to  him,  Phillips,  that  he,  Walsh,  rented  the  land  from 
his  wife ;  and  Walsh  so  swears  in  his  affidavit. 

There  is  no  opposing  evidence  which  can  be  regarded  as  such, 
to  contradict  such  claim  of  Walsh,  and  it  must  be  held  that  he 
was,  in  that  particular,  sufficiently  qualified  as  a  voter. 

It  is  true  that  the  appellant  and  four  others,  in  affidavits  dated 
May  31,  1913,  swear  that  Walsh  ^'  does  not  rent  any  real  prop^ 
erty  in  the  district."  But  it  does  not  appear  how  their  state- 
ments, although  (with  one  exception)  made  in  an  unqualified 
positive  form,  can  be  r^arded  as  more  than  affirmations  based 
upon  information  and  belief.  Certainly  they  do  not,  as  to  the 
matter  of  the  renting,  state  any  source  of  positive  knowledge,  or 
even  of  information. 

There  has  not  been  furnished  such  evidence  that  Walsh  was 
not  a  renter  of  real  estate  at  the  time  of  the  election,  as  to  justify 
disbelief  of  his  direct  verified  statement  that  he  did  rent  the  farm 
from  his  wife,  and  as  to  which  statement  he  only,  of  those  who 
testified,  could  have  positive  knowledge. 
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It  seems  clear  that  if  Walsh  is  to  be  disqualified  as  a  voter, 
it  must  be  because  he  was  not,  at  the  time  of  this  election,  and 
had  not  been  for  thirty  days  previous  thereto,  a  voting  resident 
of  the  district. 

Upon  that  pointy  again  (and  even  more  so  than  before),  Walsh 
is  the  only  person  who  can  testify,  from  actual  knowledge,  to  the 
essential  fact  as  to  whether  at  some  time,  at  least  thirty  days 
prior  to  the  election,  he  decided  to  change  his  residence  to  the 
district  and  maintained  such  intention  during  such  period. 

He  so  swears  imequivocally,  and  the  known  circumstances 
make  such  intention  a  consistent  one.  His  wife  owned  the  farm 
upon  which  there  was  an  unoccupied  house,  in  which  they  had 
been  in  the  habit  of  living  part  of  the  time  in  each  year.  When 
Walsh  went  there  in  March  this  year  he  put  furniture  and  fur- 
nishings into  the  house.  That  his  wife  and  family  did  not  come 
immediately  he  explains  by  the  fact  that  their  daughter  wished  to 
remain  in  Troy  to  complete  her  term  in  school  there. 

The  fact  of  his  going  to  the  election  and  voting  is  consistent 
with  the  asserted  intention  to  make  his  home  in  the  district  and 
with  his  supposition  that  he  had  acquired  the  right  to  vote  there. 
It  is  not  naturally  to  be  presumed  that  he  would,  in  such  a  small 
conmiunity  which  mustered  only  sixteen  votes  at  its  district  elec- 
tion, imagine  that  he  could  safely  vote  there  nnlawfuUy.  Nor 
has  there  been  suggested  any  motive  which  he  could  have  had  in 
doing  80.  Nothing  appears  to  show  why  he  should  not  be  ac- 
corded the  presumption  of  innocence,  to  overcome  which  strong 
proof  is  always  required. 

It  is  not  overlooked  that  some  of  the  affidavits  presented  by 
the  appellant  report  conversations  with  Walsh  after  the  election 
in  which  he  is  said  to  have  made  statements  inconsistent  with  his 
claim  of  changed  residence.  He  denies  the  correctness  of  such 
reported  statements,  and  makes  explanations  of  some  of  them 
which  tend  to  show  misunderstandings  of  him. 

And  here  it  may  well  be  remembered  that  too  much  reliance 
should  not  be  placed  upon  testimony  given  through  affidavits, 
which  afford  no  opportunity  for  cross  examining  the  vntnosses; 
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and  especially  is  it  so  when  they  undertake  to  testify  to  conver- 
sations which  are  always  so  easily  misunderstood  and  so  diflBcult 
for  even  trained  reporters  to  re-state  accurately. 

But  if  the  alleged  statements  of  Mr.  Walsh  were  made  as 
quoted  they  are  not  particularly  significant.  If  when  asked  at 
the  time  of  the  election  how  long  he  had  been  on  the  farm,  he 
did  say,  as  reported,  "About  three  weeks,"  such  off-hand  reply 
(made  without  stopping  to  count  the  time,  and  in  view  of  some 
probable  absences)  would  not  have  been  very  incorrect. 

Nor  can  it  be  regarded  as  important  if,  after  he  had  gone  to 
the  farm  to  live,  he  had  registered  himself  at  some  hotel  as  beinj^ 
from  Troy.  That  might  easily  have  been  done  thoughtlessly  and 
from  force  of  established  habit. 

It  is  not,  however,  of  much  importance  to  attempt  to  reconcile 
the  affidavits  presented.  Their  differing  is  mainly  about  im- 
material matters  —  among  which  may  be  noted  the  jallegations, 
upon  which  stress  has  been  laid,  that  Mr.  Walsh  did  not  remain 
continuously  in  the  district.  That  was  not  needful.  Tempor- 
ary absences  did  not  affect  the  question  of  his  l^al  residence 
there. 

Mr.  Walsh  swears  positively  "  that  he  rents  the  said  farm  from 
his  said  wife ;"  and  "  that  at  the  time  he  came  into  the  district 
to  live,  on  March  18,  1913,  he  took  up  his  permanent  domicile 
in  said  district,  and  gave  up  his  voting  residence  in  the  city  of 
Troy,"  and  that  he  "  expects  to  vote  in  said  town  of  Ballston  at 
the  general  election  to  be  held  in  November  of  the  present  year, 
and  claims  said  town  as  his  legal  voting  residence." 

Such  essential  facts  which,  if  true,  sufficiently  qualified  him  to 
vote  at  the  school  meeting,  have  not  been  directly  denied  by  any 
of  the  opposing  affiants.  Nor  can  it  be  agreed  that  they  have 
been  sufficiently  inferentially  controverted. 

It,  therefore,  must  be  held  that  the  vote  of  Edward  Walsh,  Jr., 
has  not  been  successfully  impeached,  and  that  the  appeal  should 
be  dismissed. 


The  appeal  is  dismissed. 


ATTORNEY-GENERAL 


In  the  Matter  of  the  Power  op  the  Governob  in  Granting 

Pardons, 

(Opinion  dated  January  24,  1013.) 

Applicationi  by  alien  convicts  for  "restoration  to  dtisenship.'' 

Where  an  alien  has  committed  a  felony  and  been  sentenced  for  the 
same,  the  governor  is  not  vested  with  the  power  of  investing  such  alien 
with  citizenship  by  granting  a  pardon  to  him,  or  otherwise. 

Hon.  Valentine  Taylor,  counsel  to  the  governor,  submitted  an 
inquiry  based  upon  the  fact  that  applications  are  frequently  made 
to  the  governors  by  aliens  who  have  served  their  sentences  in  state 
prisons  for  felony,  to  be  "  restored  "  to  citizenship.  By  this  means 
it  is  sought  to  grant  them  the  rights  and  powers  of  citizens  without 
complying  with  the  Naturalization  Law  and  asked  for  an  opinion 
as  to  whether  such  powers  are  vested  in  the  governor. 

Carmody,  Attorney-General. —  The  question  of  citizenship  is 
now  regulated  by  Federal  statute  and  the  conditions  and  procedure 
are  fully  and  carefully  detailed  in  an  act  of  congress  entitled: 

An  act  to  establish  a  Bureau  of  Immigration  and  Naturalization,  and  to 
provide  for  a  uniform  rule  for  the  naturalization  of  aliens  throughout  the 
United  States.     Approved  June  29,  1906. 

There  is  no  means  known  to  the  law  whereby  an  alien  is  au- 
thorized to  acquire  citizenship  in  the  United  States  except  by  the 
complinace  with  this  law  and  the  rules  and  regulations  laid  down 
thereunder.  The  confusion  undoubtedly  arises  from  a  practice 
which  exists  of  issuing  a  pardon  and  restoration  to  citizenship, 
even  after  the  expiration  of  the  term  of  the  sentence,  for  the  pur- 
pose of  restoring  to  the  convict  the  right  of  franchise.  This  right, 
however,  cannot  in  the  first  instance  be  created  in  this  manner. 
The  deprivation  of  the  right  of  franchise  suffered  by  a  felon 
arises  from  the  following  constitutional  and  statutory  provisions: 
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Section  2  of  article  II  of  the  state  constitution  provides: 

The  legislature  shall  enact  laws  excluding  from  the  right  of  suffrage  all 
persons  convicted  of  bribery  or  of  any  infamous  crime. 

Following  thia  constitutional  direction,  the  legislature  enacted 
a  statute  which  may  now  be  found  as  section  175  of  the  Election 
Law,  imposing  a  penalty,  as  follows : 

No  person  who  has  been  convicted  of  a  felony  shall  have  the  right  to 
register  for,  or  to  vote  at  any  election  unless  he  shall  have  been  pardoned 
and  restored  to  the  rights  of  citizenship. 

It  is  hardly  necessary  to  say  that  a  person  cannot  be  restored 
to  the  rights  of  citizenship  unless  he  has  at  some  time  previously 
enjoyed  those  rights.  There  is  nothing  in  this  statute,  or  in  the 
law  elsewhere,  authorizing  or  even  intimating  that  in  lieu  of  the 
required  residence,  examination,  and  approval  of  the  courts^  which 
procedure  alone  is  available  to  the  innocent  in  his  effort  to  obtain 
citizenship,  an  alien  may  commit  a  felony  and,  having  been  con- 
victed therefor,  obtain  from  the  governor  full  citizenship  rights. 

The  power  of  the  governor  to  extend  executive  clemency  is 
contained  in  section  5  of  article  IV  of  the  state  Constitution  and 
has  been  considered  to  include  the  restoration  to  citizenship  men- 
tioned in  the  section  of  the  Election  Law  quoted.  The  exercise  of 
such  power  clearly  cannot  be  invoked  to  take  the  place  of  the  orig- 
inal application  for  naturalization  required  by  law  and  can  only  be 
exercised  in  the  case  of  those  who  are  native  bom  citizens  or  who 
have  been  previously  naturalized  as  such. 


In  the  Matter  of  Constbttino  the  County  Law  as  to  Insubanck 

of   COITBTHOUSB   AND   JaIL. 

(Opinion  dated  January  24,  1018.) 

Municipal  Law,  §  78  —  proyisions  of  County  Law  referring  to  powers  of 
lupenrisors  and  eheriffs. 

A  board  of  supervisors  has  the  right  to  insure  the  county  courthouse 
and  jail.  In  case  of  its  failure  so  to  do  the  sheriff  may  effect  such  insur- 
ance at  the  expense  of  the  county. 
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Hon.  E.  J.  Bolton,  Jr.,  sheriff  of  Warren  county,  submitted  a 
query  as  to  what  county  officer  or  board  has  authority  to  insure 
the  county  courthouse  and  jail  ? 

Carmody,  Attorney-General. —  The  question  propounded  is 
somewhat  involved  on  account  of  the  apparently  conflicting  pro- 
visions of  law.  The  authority  vested  in  public  officers  to  insure 
property  may  be  found  in  section  78  of  the  General  Municipal 
Law,  which  reads  as  follows: 

Public  officers  having  by  law  the  care  and  custody  of  the  public  buildings 
and  other  property  of  a  municipal  corporation,  may  insure  the  same  at  the 
expense  and  for  the  benefit  of  such  corporation. 

While  this  statute  does  not  expressly  impose  the  duty  upon 
such  officers,  it  provides  that  the  officers  having  the  "  care  and 
custody  of  the  public  buildings  and  other  property  of  a  municipal 
corporation"  may  insure  the  same. 

Section  3  of  the  County  Law  provides  that  a  county  shall  be  a 
municipal  corporation.  County  public  buildings  therefore  are 
within  the  scope  of  the  quoted  section  of  the  Municipal  Law.  It 
becomes  therefore  necessary  to  determine  as  to  what  public  officers 
have  control  of  the  court  house  and  jail.  Section  12,  subdivision 
1,  of  the  County  Law  provides  that  "  The  board  of  supervisors 
shall  have  the  care  and  custody  of  the  corporate  property  of  the 
county."     This  includes  of  course  the  court  house  and  jail. 

Section  183  of  the  same  statute  provides: 

Each  sheriff  shall  have  the  custody  of  the  jails  of  his  county  and  the 
prisoners  therein  and  such  jails  shall  be  kept  by  him,  or  by  keepers  ap- 
pointed by  him,  for  whose  acts  he  shall  be  responsible. 

Section  42  provides: 

Except  where  other  provision  is  made  therefor  by  law,  the  board  of  super- 
visors of  each  county  must  provide  each  court  of  record,  appointed  to  be 
held  therein,  with  proper  and  convenient  rooms  and  furniture,  together  with 
attendants,  fuel,  lights  and  stationery  suitable  and  sufficient  for  the  transac- 
tion of  its  business;  and,  upon  an  order  of  the  court,  for  suitable  and  proper 
food  and  lodging  and  expenses  for  a  jury  kept  together  during  the  progress 
of  the  trial  or  after  their  retirement  for  deliberation.  If  the  supervisors 
shall  neglect  so  to  do,  the  court  may  order  the  sheriff  to  make  the  requisite 
provision;  and  the  expense  incurred  by  him  in  carrying  the  order  into  effect^ 
when  certified  by  the  court,  is  a  county  charge. 
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We  have  thus  a  condition  of  the  statutes  wherein  the  board  of 
supervisors  has  the  care  and  custody  of  county  buildings  and  the 
sheriff  has  the  custody  of  the  jail,  and  the  supervisors  must  pro- 
vide the  court  rooms  and  in  case  of  their  failure  that  dutv  is  im- 
posed  upon  the  sheriff  acting  under  order  of  the  court.  Further- 
more, as  a  general  rule,  in  actual  practice  the  sheriffs  have  charge 
of  the  court  houses. 

Chapter  66  of  the  Laws  of  1906,  as  amended  by  chapter  443 
of  the  Laws  of  1907,  which  makes  the  office  of  the  sheriff  of 
Warren  county  a  salaried  office,  does  not,  in  my  opinion,  in- 
crease his  powers  but  merely  fixes  his  compensation  for  the  exer- 
cise of  the  duties  which  the  draftsman  of  the  act  assumed  he 
already  possessed. 

Under  this  condition  of  the  statutes,  and  in  view  of  their  gen- 
eral powers  of  audit  and  control,  I  believe  that  the  general  power 
of  the  board  of  supervisors  over  the  county  property  is  perma- 
nent and  they  have  the  right,  in  the  exercise  of  their  discretion, 
to  insure  the  buildings  of  the  county.  If  they  exercise  this  right 
of  course  it  is  unnecessary  for  the  sheriff  to  do  so  and  his  action 
in  so  doing  would  be  entirely  uncalled  for  and  a  charge  therefor 
would  not  be  proper.  In  case,  however,  the  supervisors  fail  to 
insure,  I  believe  the  sheriff  would  be  authorized  to  do  so  if,  in 
his  judgment,  it  seemed  proper,  in  which  case  the  expense  thereof 
would  be  properly  a  county  charge. 


In  the  Matter  of  the  Aitthoritt  op  Lawyers  Admitted  in  a 
Foreign  Jurisdiction  to  Advertise  as  Lawyers  in  this 
State. 

(Opinion  dated  January  24,  1913.) 

Penal  Law,  sections  370  and  zSao-a  —  General  Business  Law,  article  X,  section 
153  —  what  constitutes  violations  thereof  by  persons  admitted  to  practice 
as  lawyers  or  appointed  notaries  public  in  foreign  countries  and  those 
engaged  in  the  business  of  the  sale  of  steamship  tickets. 

A  lawyer  admitted  to  practice  in  a  foreign  country  but  not  in  this 
state,  may  not  legally  advertise  as  such  in  this  state  if  such  advertise- 
ment conveys  to  the  public  the  impression  that  such  lawyer  has  authority 
to  practice  in  this  state. 
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A  notary  public  appointed  as  sach  under  the  laws  of  a  foreign  country, 
but  not  of  this  state,  may  not  use  the  term  "Xataio  pubblico"  for 
advertising  purposes  if  such  use  conveys  the  impression  to  the  public 
that  he  is  a  notary  public  under  the  laws  of  this  state. 

A  person,  firm  or  corporation  carrying  on  the  business  of  the  sale  '^f 
steamship  tickets  without  having  been  licensed  therefor,  or  after  such 
license  has  been  revoked,  is  violating  the  provisions  of  the  General  Busi- 
ness Law  governing  the  conduct  of  such  business. 

The  bureau  of  industries  and  immigration  of  the  department 
of  labor,  submitted  copies  of  advertisements  used  in  this  state  by 
foreign  lawyers  and  notaries  public  whose  authority  to  so  act 
was  received  under  the  laws  of  foreign  countries,  and  has  asked  ^ 
for  an  opinion  as  to  whether  such  advertisements  are  in  violation 
of  sections  270  and  182(>-a  of  the  Penal  Law. 

The  bureau  has  also  submitted  for  an  opinion  two  questions 
as  follows: 

'^  1.  Can  a  man,  w<ho  has  been  admitted  to  practice  in  Austria, 
Poland  or  in  any  foreign  country,  legally  advertise  in  a  foreign 
paper  as  a  Polish  lawyer,  Austrian  lawyer  or  use  similar  terms 
upon  the  window  of  his  office  or  upon  any  sign,  stationery  or 
circular  ? 

"  2.  Is  it  legal  for  a  man  who  has  been  a  duly  authorized 
notary  public  under  the  laws  of  a  foreign  country  to  advertise 
or  use  the  term  *  Notaio  pubblico '  on  the  door  or  window  of  his 
office,  or  upon  the  sign,  stationery  or  circular?  The  position  of 
a  notary  public  in  foreign  countries  is  very  high,  and  foreigners 
who  read  the  advertisement,  and  have  any  dealings  with  him 
place  great  confidence  in  him,  and  in  his  power." 

Carmody,  Attorney-General. —  In  answer  to  the  first  inquiry, 
I  call  your  attention  to  said  section  270  of  the  Penal  Law,  which 
so  far  as  material,  provides  as  follows: 

It  shall  be  unlawful  for  any  person  to  *  *  *  make  it  a  business  to 
])ractice  as  an  attorney  at  law,  or  as  an  attorney  and  counselor  at  law  for 
another  in  any  of  said  courts,  or  to  bold  himself  out  to  the  public  as  being 
entitled  to  practice  law  as  aforesaid,  or  in  any  other  manner,  or  tc  assume 
to  be  an  attorney  or  counselor  at  law,  or  to  assume,  use,  or  advertise  the 
title  of  lawyer,  or  attorney  and  counselor  at  law,  or  attorney  at  law,  or 
counselor,  or  attorney  and  counselor,  or  equivalent  terms  in  any  language. 
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in  such  manner  as  to  convey  the  impression  that  he  la  a  legal  practitioner 
of  law  or  in  any  manner  to  advertise  that  he  is  either  alone  or  together 
with  any  other  persons  or  person,  has,  owns,  conducts  or  maintains  a  law 
office  or  law  and  collection  office,  or  office  of  any  kind  for  the  practice  of 
law,  without  having  first  heen   duly  and  regularly   licensed  and  admitted 

r 

to  practice  law  in  the  courts  of  record  of  this  state. 

I  have  examined  the  advertisementg  mentioned  above  and  am 
of  the  opinion  that  standing  alone  with  the  possible  exception  of 
tftiat  of  John  H,  Radziwill,  lawyer,  which  it  appeari  has  been 
passed  upon  by  the  district  attorney  of  the  county  of  New  York 
and  the  attorney  for  the  grievance  committee  of  the  New  York 
County  Lawyers'  Association,  and  determined  by  them  not 
to  be  in  violation  of  the  provisions  of  said  section  270  of  the 
Penal  Law  as  to  which  determination  I  have  some  doubt,  they  do 
not  constitute  a  violations  of  the  provisions  of  this  section. 

Whether  a  person  not  admitted  to  so  practice  is  holding  himself 
out  to  be  a  lawyer  qualified  to  practice  in  the  courts  of  this  state 
can  only  be  determined  from  the  facts  and  circumstances  of  each 
particular  case. 

No  general  rule  to  govern  all  cases  can  be  formulated.  While 
there  is  no  express  provision  of  law  forbidding  a  lawyer  admitted 
to  practice  in  a  foreign  country  from  advertising  that  fact  here, 
yet  if  such  advertisement  actually  conveys  to  the  public  the  im- 
pression that  he  is  authorized  to  practice  in  this  state,  it  is  in 
violation  of  the  provisions  of  law  quoted  above.  Not  only  must 
the  advertisement  itself  be  considered,  but  its  actual  effect  upon 
the  public. 

The  answer  to  the  second  inquiry  is  contained  in  the  construc- 
tion to  be  placed  upon  section  1820-a  of  the  Penal  Law  being 
chapter  471  of  the  Laws  of  1910  and  which  provides  as  follows: 

§  1820-a.  Subd.  1.  Any  person  who  holds  himself  out  to  the  public  as 
being  entitled  to  act  as  a  notary  public  or  commissioner  of  deeds,  or  who 
assumes,  uses  or  advertises  the  title  of  notary  public  or  commissioner  of 
deeds,  or  equivalent  terms  in  any  language,  in  such  a  manner  as  to  convey 
the  impression  that  he  is  a  notary  public  or  commissioner  of  deeds  without 
having  first  been  appointed  as  notary  public  or  commissioner  of  deeds,  who  in 
the  exercise  of  the  powers  or  in  the  performance  of  the  duties  of  such  office 
shall  practice  any  fraud  or  deceit,  the  punishment  for  which  is  not  other- 
wise provided  for  by  this  act,  shall  be  guilty  of  a  misdemeanor. 
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Here  the  same  difficulty  arises  in  endeavoring  to  formulate  a 
general  rule  applicable  to  all  cases,  and  I  can  only  say  as  stated 
in  answer  to  the  first  question  that  whether  the  advertisement 
complained  of  constitutes  a  violation  of  the  section  depends  upon, 
the  facts  and  circumstances  of  each  particular  case. 

The  language  of  the  statute  is,  "  who  assumes,  uses  or  ad- 
vertises the  title  of  notary  public  *  *  *  in  such  a  manner 
as  to  convey  the  impression  that  he  is  a  notary  public" 

The  mere  use  of  the  words  "  Notaio  pubblico  "  by  a  person 
authorized  to  act  as  such  in  a  foreign  country,  would  not  of  itself^ 
in  my  opinion,  constitute  a  violation  of  the  provisions  of  said 
section,  but  if  such  words  are  so  used  that  they  actually  convey 
to  the  public  the  impression  that  said  person  is  a  notary  public 
imder  the  laws  of  this  state,  the  use  of  such  words  would  con- 
stitute a  violation  of  the  section  quoted. 

What  the  actual  eff^t  of  such  an  advertisement  is,  cannot,  of 
course,  be  determined  by  me. 

I  beg  to  call  your  attention  to  article  X  of  the  General  Busi- 
ness Law  as  amended  by  chapter  349  of  the  Laws  of  1910,  regu- 
lating the  sale  of  steamship  tickets  which  so  far  as  material  pro- 
vides as  follows: 

I  153.  Penalties  for  conducting  business  without  license,  et  cetera.  Any 
person,  firm  or  corporation  carrying  on  the  business  specified  in  this  article, 
without  having  obtained  from  the  comptroller  a  license  therefor,  or  who  shall 
carry  on  such  business  after  the  revocation  of  a  license  to  carry  on  such 
imslness,  shall  be  guilty  of  a  misdemeanor. 

Several  of  the  advertisements  mentioned  above  refer  to  the 
sale  of  steamship  tickets,  and  I  have  been  informed  by  the  state 
comptroller  that  no  license  to  engage  in  such  business  pursuant 
to  the  provisions  of  said  article  X  of  the  Business  Law  has  ever 
been  applied  for  or  issued  to  L.  Klarer,  121  Norfolk  street,  Kew 
York  city;  the  American-European  Steamship  Company,  121 
Xorfolk  stret,  New  York  city;  European-American  Shipping 
Company,  1Q6  Ludlow  street,  New  York  city;  Adoph  Weizer, 
or  Austrian  Polish-Russian  Office  of  Ancient  Times,  106  Ludlow 

street,  New  York  citv. 

'  t." 

It  would  seem  therefore   that  the  above-named  persons  and 
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concerns  are  violating  the  provisions  of  said  section  quoted  above 
and  the  attention  of  the  proper  authorities  should  be  called  to  this 
fact. 

The  license  of  David  Klarer  doing  business  as  the  European- 
American  Steamship  Company  issued  pursuant  to  said  law  was 
revoked  on  Xovember  27,  1912,  and  if  said  David  Klarer  still 
carries  on  the  business  of  the  sale  of  steamship  tickets,  he  is 
clearly  violating  the  provisions  of  said  law. 

As  to  your  inquiry  in  reference  to  proposed  amendments,  it 
occurs  to  me  that  said  sections  270  and  1820-a  of  the  Penal  Law 
might  be  amended  so  as  to  require  such  a  person  so  admitted  to 
practice  law,  or  act  as  notary  public,  in  foreign  countries  to 
state  in  any  advertisement  of  his  business,  such  facts  in  reference 
thereto,  as  will  clearly  apprise  the  public  of  the  nature  thereof. 


In  the  Matter  of  Construction  Funds  Under  Highway  Law. 

(Opinion  dated  January  25,  1913.) 

What  is  not  a  proper  charge  against  the  constmction  account. 

The  cost  of  materials  used  or  to  be  used  in  maintenance  of  improved 
highways  cannot  be  paid  for  from  construction  funds. 

Hon.  C.  Gordon  Reel,  superintendent  of  highways,  submitted  the 
following:  Several  final  accounts  on  contracts  for  construction  of 
highways  include  items  for  stone,  called  for  under  the  original 
contracts  for  construction  or  by  special  agreement  in  connection 
with  construction  contracts,  to  be  left  on  the  highway  by  the 
contractor  at  the  completion  of  his  construction  contract,  the  stone 
to  be  used  for  maintenanca  Should  these  items  be  paid  out  of  the 
construction  or  maintenance  funds? 

Cabmody,  Attorney-General. —  Under  the  provisions  of  the 
Highway  Law  the  construction  or  improvement  of  a  highway  and 
its  maintenance  after  construction  or  improvement  are  separate 
and  distinct  subjects.  The  funds  for  the  portion  of  the  cost  of 
construction  or  improvement  payable  by  the  state  comes  from  the 
sale  of  bonds  while  the  portion  of  the  cost  of  maintenance  payable 
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by  the  state  is  provided  for  by  an  appropriation  from  the  funds 
of  the  state,  subject  to  general  appropriation. 

Some  of  the  older  forms  of  plans,  specifications  and  estimates 
for  the  construction  or  improvement  of  highways  contain  the 
following  paragraph: 

Maintenance  Stone, 

If  called  for  in  the  commission's  estimate  of  quantities,  a  pile  contain- 
ing      cubic  yards  of  stone  of  number  two  size  of  the  same  quality 

as  the  top  course  shall  be  furnished  by  the  contractor  for  each  quarter  of 
mile  of  road.  These  piles  shall  be  of  regular  shape  with  straight  and  parallel 
sides  and  shall  be  placed  at  the  road  side  at  intervals  of  about  one-quarter 
mile. 

The  newer  ones  used  during  1912  do  not  contain  this 
paragraph. 

Section  125  of  the  Highway  Law,  which  has  been  unchanged 
since  February,  1909,  when  it  went  into  effect,  provides  for  maps, 
plans,  specifications  and  estimates  and  contains  the  following  as 
to  estimates: 

9.  He  shall  cause  an  estimate  to  be  made  of  the  cost  of  the  construction  of 
such  highway,  or  section  thereof  in  accordance  with  such  plans  and  specifica- 
tions. In  making  such  estimate  he  shall  ascertain  with  all  practical  accuracy 
the  quantity  of  embankment,  excavation  and  masonry,  the  quantity  of  all 
materials  to  be  used  and  all  items  of  work  to  be  placed  under  contract  and 
specify  the  estimated  cost  thereof. 

There  seems  to  have  never  been  authority  in  the  Highway  Law 
to  include  in  a  construction  or  improvement  estimate  material 
that  would  of  necessity  be  used  for  maintenance. 

Sections  126,  127,  128  and  129  of  the  Highway  Law  provide 
for  the  approval  of  estimates  for  both  state  and  county  high- 
ways, but  no  authority  to  include  in  an  estimate  an  item  not  pro- 
vided under  section  125. 

Section  171  provides  the  source  of  maintenance  funds.  Main- 
tenance must  be  paid  out  of  such  fimds. 

In  my  opinion  material  used  or  to  be  used  for  maintenance 
should  be  paid  for  from  maintenance  fimds  and  no  authority 
exists  or  has  ever  existed  under  the  present  Highway  Law  to 
provide  for  the  furnishing  of  such  material  under  a  construc- 
tion contract  or  to  pay  for  it  out  of  the  avails  of  bonds  issued  and 
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sold  for  construction  or  improvement  of  highways  and  the  same 
should  be  paid,  if  such  material  is  purchased,  out  of  the  main- 
tenance funds. 


In  the  Matter  of  Apportioning  Among  the  Several  Counties 
OF  the  State  the  Highway  Construction  Fund. 

(Opinion  dated  January  30,  1913.) 
Highway  Law  —  cliapter  298  of  the  Laws  of  19 z a. 

The  money  derived  from  the  sale  of  bonds  provided  for  by  chapter  298 
of  the  Laws  of  1912,  can  only  be  used  for  the  purposes  therein  specified 
and  must  be  apportioned  among  the  counties  of  the  state  as  in  the 
chapter  provided.  The  chapter  including  the  method  of  apportionment 
having  been  adopted  by  ft  vote  of  the  people,  the  legislature  has  no  power 
to  reapportion  the  funds,  or  any  portion  thereof. 

The  legislature  has  no  power  to  authorize  boards  of  supervisors  to 
permit  the  highway  commission  to  reapportion  the  funds. 

The  state  senate  submitted  the  following:  Chapter  298  of  the 
Laws  of  1912  provides  a  rule  for  apportionment  among  the 
counties  of  the  state  of  the  funds  for  the  construction  and  im- 
provement of  highways  authorized  by  said  chapter.  It  is  foimd 
that  by  an  application  of  such  rule  that  in  certain  counties  there 
will  be  a  surplus  over  the  amount  necessary  to  complete  the  sys- 
tem while  in  other  counties  there  will  be  a  deficiency. 

Has  the  legislature  power  to  reapportion  the  surplus  among 
those  counties  which  will  need  additional  money  to  complete  their 
systems  ? 

Can  the  legislature  empower  boards  of  supervisors  to  permit 
the  Highway  Commission  to  complete  trunk  line  systems  out  of 
mon^  apportioned  to  the  respective  counties  for  such  aid? 

Carmody,  Attorney-General. —  The  inquiry  of  your  honorable 
body  a«  above  outlined  is  in  effect  a  request  that  the  attorney-gen- 
eral by  his  opinion  say  what  the  legislative  intent  was  when  it 
enacted  chapter  298  of  the  Laws  of  1912. 

Chapter  298  of  the  Laws  of  1912  provides  for  a  new  fund  for 
the  construction  and  improvement  of  highways  and  it  provides 
for  a  new  plan  and  a  new  apportionment  of  the  funds  among 
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the  counties  without  regard  to  any  previous  plan  or  system.  The 
statute  as  passed  by  the  legislature  of  1912  contained  a  clause 
in  conformity  with  the  provisions  of  section  4  of  article  VII  of 
the  Constitution  providing  for  its  submission  to  a  vote  of  the 
people  at  the  general  election  of  1912,  and  that  it  should  be 
operative  only  in  the  event  that  such  referendum  resulted  in  a 
favorable  vote.  It  was  so  submitted  and  the  result  was  a  vers- 
large  majority  in  favor  thereof.  This  adoption  puts  it  beyond  the 
power  of  the  legislature  to  change  the  effect  of  this  statute.  The 
above-mentioned  section  of  the  Constitution  providing  for  a  sub- 
mission of  such  a  proposition  to  vote,  contains  the  following 
language : 

The  money  arising  from  any  loan  or  stock  creating  such  debt  or  liability, 
shall  be  applied  to  the  work  or  object  specified  in  the  act  authorizing  such 
debt  or  liability  or  for  the  payment  of  such  debt  or  liability  and  for  no 
other  purpose  whatever. 

The  State  Finance  Law,  section  36,  provides: 

Money  appropriated  for  a  specified  purpose  shall  not  be  used  for  any  other 
purpose. 

The  act  itself  provides  as  follows: 

I  3.  Money  divided  between  state  and  county  highways.  The  sum  of 
twenty  million  dollars  of  moneys  hereby  authorized  to  be  raised,  shall  be 
used  solely  for  the  construction  and  improvement  of  state  highways  as  defined 
by  section  three  of  the  highway  law,  and  the  sum  of  thirty  million  dollars 
of  the  aforesaid  moneys  shall  be  used  solely  for  the  construction  and  improve- 
ment of  county  highways  as  defined  by  section  three  of  the  highway  law. 

§  4.  Apportionment  of  moneys.  The  state  commission  of  highways  is 
hereby  directed,  immediately  after  this  law  shall  take  effect,  to  equitably 
apportion  among  the  counties  containing  towns  the  total  amount  of  money 
hereby  authorized.  Said  apportionment  for  eaeh  of  said  counties  shall  be 
computed  on  the  followijig  basis:  On  the  population  as  fixed  by  the  federal 
census  of  nineteen  hundred  and  ten;  on  the  aforesaid  mileage  of  public 
highways  outside  of  cities  and  villages  as  obtained  pursuant  to  section  sixty- 
nine  of  chapter  thirty  of  the  laws  of  nineteen  hundred  and  nine,  and  on  the 
total  area;  and  the  sum  of  one-third  of  each  of  these  three  factors  thus 
obtained  for  each  of  said  counties  shall  constitute  such  equitable  appor- 
tionment. 

§  5.  Routes  of  state  highways.  The  routes  of  the  state  highways  to  be 
constructed  and  improved  hereunder  are  those  specifically  set  forth  and 
ilescribed  in  section  one  hundred  and  twenty  of  the  highway  law,  being 
chapter  thirty  of  the  laws  of  nineteen  hundred  and  nine,  and  the  acts  umend- 
atory  thereof  and  supplemental  thereto. 
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§  6.  Routes  of  county  highways.  The  routes  of  county  highways  to  be 
constructed  and  improved  hereunder  are  such  as  shall  be  determined  by  the 
state  commission  of  higliways  with  the  approval  of  the  boards  of  supervisors 
of  the  respective  counties  as  set  forth  and  prescribed  by  the  highway  law. 

f  8.  Surplus.  Any  surplus  arising  from  the  sale  of  bonds  over  pnd  above 
the  cost  of  the  work  herein  provided  for  shall  be  applied  to  the  sinking  fund 
for  the  payment  of  said  bonds. 

The  chapter  provides,  therefore,  that  $20,000,000  of  the  money 
authorized  must  be  used  for  the  construction  of  state  highways 
and  $30,000,000  must  be  used  for  the  portion  of  the  coBt  of 
county  highways  payable  by  the  stata  It  also  provides  for  the 
method  of  apportionment  of  the  entire  amount  authorized  among 
the  counties  immediately  after  the  taking  effect  of  the  law  as 
follows : 

1.  On  the  population  as  fixed  by  the  federal  census  of  1910. 

2.  On  the  mileage  of  public  highways  outside  of  cities  and 
villages  as  obtained  pursuant  to  section  69  of  chapter  30  of  the 
Laws  of  1909,  and, 

3.  On  the  total  area. 

The  sum  of  one-third  of  each  of  these  three  factors  thus  ob- 
tained for  each  of  said  counties  shall  constitute  such  equitable 
apportionment.    Laws  of  1912,  chap.  298,  §  4. 

Fnder  the  provisions  of  the  Confltitution  above  quoted,  the 
legislature  has  no  power  to  reapportion  the  funds,  nor  has  it 
power  to  authorize  boards  of  supervisors  to  permit  the  highway 
commission  to,  in  effect,  reapportion  the  funds.  Such  portion 
of  the  funds  as  will  on  application  of  the  rule  provided  in  the 
chapter  come  to  any  county,  must  be  expended  in  that  county 
so  far  as  necessary  to  construct  or  improve  its  system  of  high- 
ways. Two-fifths  of  such  funds  as  may  under  this  rule  be  ap- 
portioned to  any  county  must  be  expended  in  such  county  to  con- 
struct or  improve  such  portion  of  the  state  routes  mentioned  in 
section  120  of  the  Highway  Law  as  are  within  such  county  and 
three-fifths  to  pay  the  state's  portion  of  the  cost  of  the  construc- 
tion or  improvement  of  such  county  routes  within  such  county, 
as  shall  be  determined  upon  by  the  state  highway  commission, 
with  the  approval  of  the  board  of  supervisors  of  such  county. 
Vol.  Ill  — 24 


370  State  Department  Reports. 


Attorney-General. 


In  the  Matter  of  the  Cabe  of  Veterans  of  the  Military  or 

Naval  Service  of  the  United  States. 

(Opinion  dated  January  30,  1913.) 

Selief--how  extended  —  duty  of  county  treasurer. 

It  is  the  duty  of  the  county  treasurer  of  Warren  county  to  makb 
advances  of  moneys  to  the  proper  Grand  Army  committee  for  the  relief 
of  veterans,  the  amounts  used  to  be  audited  after  expenditure. 

Hon.  John  B.  Conway,  county  treasurer  of  Warren  county, 
made  the  following  inquiry:  Should  he,  upon  proper  requisition, 
place  moneys  in  the  hands  of  the  relief  committee  or  proper  officials 
of  the  Grand  Army  posts,  to  be  disbursed  by  them  for  the  relief 
of  veterans,  or  should  he  retain  these  funds  in  his  hands  and  pay 
them  out  on  proper  orders  to  each  person  entitled  to  such  relief  ? 

Carmody,  Attorney-General. —  Our  statutes  provide  a  very  com- 
prehensive scheme  for  the  relief  of  veterans  and  I  believe  manifest 
clearly  an  intent  to  separate  the  old  soldiers  absolutely  from  the 
operation  of  the  more  general  laws  relating  to  the  relief  of  indigent 
persons.  General  considerations  which  might  control  the  adminis- 
tration of  funds  in  other  cases  are,  therefore,  largely  displaced  by 
specific  statutory  provisions  for  the  special  disbursement  of  the 
money  used.  In  the  case  of  People  ex  rel.  Crammond  v.  City  of 
Kome,  136  N.  Y.  489,  it  was  pointed  out  that  the  responsibility  for 
the  appropriations  of  moneys  for  these  purposes  lay  finally  in  the 
governing  power  of  the  municipality,  and  where  once  the  com- 
mon council  had  exercised  its  discretion  in  providing  funds,  it 
could  not  be  mandamused  to  provide  a  greater  sum.  But  it  is 
also  clearly  indicated  that  when  once  the  funds  are  provided,  their 
disbursement  is  left  in  the  hands  of  the  Grand  Army  post  See 
report  of  the  case,  pp.  492,  493.  The  commander  is  required  to 
furnish  a  bond  on  behalf  of  the  relief  committee  to  secure  the 
honest  and  faithful  discharge  of  the  duties  and  must  give  a  detailed 
statement  of  the  relief  granted.     The  statute  provides: 
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i  80.  Relief  of  soldiers,  sailors  .and  marines,  and  their  families.  No  poor 
or  indigent  soldier,  sailor  or  marine  who  has  served  in  the  military  or  naval 
service  of  the  United  States,  nor  his  family  nor  the  families  of  any  who  may 
be  deceased,  shall  be  sent  to  any  almshouse,  but  shall  be  relieved  and  pro- 
vided for  at  their  homes  in  the  city  or  town  where  they  may  reside,  so  far 
as  practicable,  provided  such  soldier,  sailor  or  marine  or  the  families  of 
those  deceased,  are,  and  have  been,  residents  of  the  state  for  one  year;  and 
the  proper  auditing  board  of  such  city  or  town  or  in  those  counties  where 
the  poor  are  a  county  charge,  the  superintendent,  if  but  one,  or  superintend- 
ents of  the  poor,  as  such  auditing  board  in  those  counties,  shall  provide 
such  sum  or  sums  of  money  as  may  be  necessary  to  be  drawn  upon  by  the 
commander  and  quartermaster  of  any  post  of  the  Grand  Army  of  the  Republic 
of  the  city  or  town,  made  upon  the  written  recommendation  of  the  relief 
committee  of  such  post;  or  if  there  be  no  post  in  a  town  or  city  in  which  it 
is  necessary  that  such  relief  should  be  granted,  upon  the  like  request  of 
the  commander  and  quartermaster  and  recommendation  of  the  relief  committee 
of  a  Grand  Army  post  located  in  the  nearest  town  or  city,  to  the  town  or 
city  requested  to  so  furnish  relief,  and  such  written  request  and  recommenda- 
tion shall  be  a  sufficient  authority  for  the  expenditures  so  made. 

It  is  clear  that  where  so  much  discretion  is  left  to  the  post  the 
expenditures  are  entirely  within  its  control,  subject,  of  course,  to 
the  auditing  power  of  the  county. 

It  is  proper  under  such  circumstances  that  the  members  of  the 
post  should  not  be  asked  to  advance  the  money  and  look  to  the 
county  for  reimbursement,  but  that  under  the  statute  the  proper 
auditing  board  must  provide  such  sums  as  may  be  necessary  for 
the  purpose  to  be  drawn  upon  by  the  commander  and  quarter- 
master of  the  post  or  camp  upon  the  written  recommendation  of 
its  relief  committee. 


In  the  Matter  of  Constbuino  the  Tax  Law,  Skotion  256. 

(Opinion  dated  January  30,  1913.) 

Indeterminate  mortgase  taxes  —  contingent  indebtedneti. 

Mortgages  under  which  there  may  be  added  to  the  principal  sum  due 
any  amounts  expended  by  the  mortgagees  in  carrying  out  agreements 
made  by  the  mortgagors,  or  in  defending  the  mortgagees'  liens  or  rights 
thereunder,  are  indeterminate  mortgages  and  taxable  as  such. 

• 

Hon.  Thomas  F.  Byrnes,  chairman  of  the  state  board  of  tax 
commissioners,  submitted  an  inquiry  as  to  whether  mortgages  con- 


372  State  Department  Keports. 


Attorney-General. 


taining  the  clauses  hereinafter  quoted  are  indeterminate  and  sub* 
ject  to  the  provisions  of  section  256  of  the  Tax  Law,  the  facts 
being  as  follows : 

In  Kings  county  there  was  recorded  on  December  18,  1912,  a 
mortgage  made  by  Morris  M.  Lawrence  to  Cosmos  Construction 
Company  to  secure  $6,850.  The  clause  in  this  mortgage  reads 
as  follows: 

It  is  further  mutually  understood  and  agreed,  that  in  the  event  of  the 
failure  of  the  party  hereto  of  the  first  part  to  comply  with  any  of  the  terms, 
covenants  or  conditions  of  any  prior  mortgage  or  lien  upon  the  premises 
hereby  conveyed,  that  then,  and  in  that  event,  the  party  hereto  of  the  second 
part,  its  successors  or  assigns,  may  at  its  option,  comply  with  the  same,  and 
the  amount  of  any  payments  made  by  reason  thereof  by  the  party  hereto 
of  the  second  part,  shall  be  therefore  added  to  the  amount  of  the  principal 
sum  secured  hereby,  and  the  said  party  hereto  of  the  second  part,  its  suc- 
cessors or  assigns,  may  thereupon  elect  to  have  the  said  principal  sum 
hereof  or  the  part  hereof  then  remaining  unpaid  immediately  due  and 
payable. 

Another  mortgage  recorded  in  Queens  county  contains  the 
following  clause: 

If  any  action  or  proceeding  be  commenced  by  any  person  other  than  by 
the  holder  of  this  mortgage  (except  an  action  to  foreclose  this  mortgage 
or  to  collect  the  debt  secured  hereby),  to  which  action  or  proceeding  the 
holder  of  this  mortgage  is  made  a  party  or  in  which  it  becomes  necessary 
to  defend  or  uphold  the  lien  of  this  mortgage,  all  sums  paid  by  the  holder 
of  this  mortgage  for  the  expense  of  any  litigation  to  prosecute  or  defend 
the  rights  and  lien  created  by  this  mortgage  (including  reasonable  counsel 
fees)  shall  be  paid  by  the  party  of  the  first  part  together  with  interest 
thereon  at  the  rate  of  six  per  cent  per  annum,  and  any  such  sum  and  the 
interest  thereon  shall  be  a  lien  on  said  premises  attaching  or  securing  sub- 
sequent to  the  lien  of  this  mortgage  and  shall  be  deemed  to  be  secured  by 
this  mortgage,  and  by  the  bond  which  it  secures.  In  any  action  or  proceeding 
to  foreclose  this  mortgage  or  to  recover  or  collect  the  debt  secured  thereby, 
the  provisions  of  law  respecting  the  recovery  of  costs,  disbursements  or 
allowances  shall  prevail  unaffected  by  this  covenant. 

Cabmody,  Attomey-QeneraL — The  statute  provides: 

§  256.  Mortgages  for  indefinite  amounts  or  for  contract  obligations.  If 
the  principal  indebtedness  secured  or  which  by  any  contingency  may  be 
secured  by  a  mortgage  is  not  determinable  from  the  terms  of  the  mortgage, 
or  if  a  mortgage  is  given  to  secure  the  performance  by  the  mortgagor  or 
any  other  person  of  a   contract  obligation  other   than  the  payment   of  a 
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» —         II  I  — 

■pecific  sum  of  money  and  the  maximum  amount  secured  or  which  by  any 
contingency  may  be  secured  by  the  mortgage  is  not  expressed  therein,  such 
mortgage  shall  be  taxable  under  section  two  hundred  and  fifty-three  of  this 
chapter  upon  the  value  of  the  property  covered  by  the  mortgage,  which 
shall  be  determined  by  the  recording  ofificer  to  whom  such  mortgage  is  pre- 
sented for  record,  unless  at  the  time  of  presenting  such  mortgage  for  record 
the  owner  thereof,  shall  file  with  the  recording  officer  a  sworn  statement 
of  the  maximum  amount  secured  or  which  under  any  contingency  may  be 
secured  by  the  mortgage. 

I  believe  that  the  principal  indebtedness  is  clearly  contingent 
and  that  it  may  be  increased  by  events  that  may,  or  may  not  take 
place.  Part  of  the  liability  is  clearly  contingent  as  that  word  ia 
issed  in  Webster. 

Contingent.  1.  Possible  or  liable  or  not  certain  to  occur;  incidental; 
casual.  2.  Dependent  on  something  indeterminate  or  unknown.  3.  Depend- 
ent for  effect  on  something  that  may  or  may  not  occur. 

Syn.  Accidental;  incidental;  causual;  fortuitous. 

I  am,  therefore,  of  the  opinion  that  compliance  with  section 
256  of  the  Tax  Law  should  be  had  before  recording  these  mort- 
gages. 


In  the  Matter  of  Construino  the  State  Constitutioit,  Article 
5,  Section  9  and  Sections  22  and  26  of  the  Civil  Service  Law.. 

(Opinion  dated  February  1,  1913.) 

Effect  of  the  reclassification  of  a  position  in  the  competitive  dasa  by  thft 
civil  service  commission  under  the  direction  of  a  writ  of  mandamus  on 
the  validity  of  removals  of  employees  made  during^  an  erroneous  classifi- 
cation in  the  exempt  daas. 

The  provisions  of  the  State  Constitution  in  relation  to  the  civil  service, 
article  6,  section  9,  restrict  the  power  of  appointment  and  not  the  power 
of  removal. 

Every  public  officer  having  the  power  of  appointment  has  the  power 
of  removal,  absolute  and  unrestricted  except  in  so  far  as  there  are- 
express  restrictions  on  that  power  imposed  by  statutes  consistent  with 
the   Constitution. 

Where  a  position  in  the  civil  service  of  a  county  has  been  reclassified 
in  the  competitive  class  by  the  civil  service  commission  under  the 
direction  of  the  peremptory  writ  of  mandamus,  persons  who  are  removed 
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while  the  posit i'.;xi8  are  classified  in  the  exempt  class,  are  not  entitled  to 
reinstatement  under  such  writ  of  mandamus  and  are  not  entitled  to 
reinstatement  provided  they  have  been  removed  in  conformity  with  the 
provisions  of  sections  22  and  25  of  the  Civil  Service  Law,  in  so  far  as 
they  are  applicable  to  them  and  their  positions. 

Hon.  John  C.  Birdseye,  secretary  of  the  state  civil  service 
commission,  submitted  an  inquiry  based  upon  these  facts: 

On  January  1,  1898,  Richard  S.  Steves  was  appointed  to  the 
position  of  chief  clerk  in  the  office  of  the  commissioner  of  records 
of  the  county  of  Kings.  His  position  was  then  in  the  exempt 
class.  In  June,  1900,  it  was  classified  in  the  competitive  class 
of  the  state  civil  service,  and  thereupon  Steves  was  "  covered  '^ 
into  the  competitive  class  of  the  civil  service  without  having  taken 
any  competitive  examination.  On  July  28,  1911,  the  state  civil 
service  commission  reclassified  his  position  in  the  exempt  class, 
and  on  August  9,  1911,  he  was  removed  from  his  position  by  the 
commissioner  of  records  for  being  absent  without  leave.  In  Sep- 
tember, 1911,  he  brought  a  proceeding  of  mandamus  asking  for  a 
peremptory  writ  to  the  civil  service  commission  directing  that  it 
"  reclassify  the  position  of  chief  clerk  in  the  office  of  the  commis- 
sioner of  records  of  the  county  of  Kings  by  taking  the  same  out 
of  the  exempt  class  and  placing  it  in  the  competitive  class  of  the 
state  civil  service."  Steves'  application  was  denied  at  a  Special 
Term  of  the  Supreme  Court  and  on  an  appeal  by  him  to  the  Ap- 
pellate Division,  Third  Department,  the  order  made  at  Special 
Term  was  reversed  and  a  peremptory  writ  directed  to  issue  to  the 
state  civil  service  commission  ordering  said  commission  to  re- 
classify such  position  in  the  competitive  class  of  the  civil  service. 
On  appeal  to  the  Court  of  Appeals  this  order  of  the  Appellate 
Division  was  affirmed,  and  on  December  11,  1912,  a  writ  was 
issued  out  of  the  Supreme  Court  directing  the  civil  service  com- 
mission to  "  reclassify  the  position  of  chief  clerk  in  the  office  of 
the  commissioner  of  records  in  the  county  of  Kings  by  taking  the 
same  out  of  the  exempt  class  and  placing  the  same  in  the  competi- 
tive class."  On  December  17,  1912,  the  civil  service  commission 
obeyed  the  command  of  said  writ  and  classified  said  position  in 
tlie  competitive  class.     Thereupon,  Mr.  Steves  applied    to    the 
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commissioner  of  records  of  the  county  of  Kings  for  reinstatement 
to  his  position,  stating  in  his  demand  that  it  was  "  for  the  reason 
that  my  removal  therefrom  on  August  9,  1911,  by  the  then  com- 
missioner of  records,  Charles  H*  Graff,  was  illegal  and  that  said 
position  having  been  replaced  in  the  competitive  class  by  virtue 
of  the  order  of  the  Supreme  Court  of  the  State  of  New  York,  I 
am  now  entitled  to  such  reinstatement." 

The  inquiry  submitted  was  as  follows: 

Is  a  person  who  has  been  removed  from  a  position  in  the  civil 
service  of  a  county,  while  it  is  classified  in  the  exempt  class,  and 
who  thereafter  obtains  a  peremptory  writ  of  mandamus  direct- 
ing the  commission  to  classify  it  in  the  competitive  class,  and 
said  position  is  classified  in  the  competitive  class  under  said  writ, 
entitled  to  reinstatement  to  the  position  from  which  he  has  been 
removed  under  said  writ,  or  must  he  take  further  action  to  estab- 
lish his  claim  to  the  position? 

Cabmody,  Attorney-General. —  In  the  consideration  of  the 
question  involved,  it  is  essential  to  bear  in  mind  that  the  pro- 
ceeding of  mandamus  brought  by  Steves,  the  history  of  which 
has  been  recited  above,  was  not  to  reinstate  him  in  his  position  be- 
cause he  had  been  unlawfully  removed  but  was  for  a  peremptory 
writ  of  mandamus  directed  solely  against  the  classification  of  the 
position.  He  sought  a  peremptory  writ  directing  that  the  state 
civil  service  commission  reclassify  the  {>osition  in  the  competitive 
class;  and  the  sole  direction  of  the  peremptory  writ  issued  was 
that  the  commission  classify  the  position  in  the  competitive  class. 
The  question  of  the  validity  of  Steves'  removal  from  his  position 
was  in  no  wise  involved  and  therefore  could  not  have  been  de- 
termined. 

It  is  a  popular  belief  that  under  the  Civil  Service  Law  of  our 
state  the  removal  as  well  as  the  appointment  of  all  persons  hold- 
ing positions  in  the  civil  service  is  restricted.  However,  a  read- 
ing of  the  provisions  of  our  state  Constitution  in  relation  to  the 
civil  service  commission,  article  5,  section  9,  discloses  that  the 
CoDStitution  places  a  restriction  solely  upon  the  power  of  appoint- 
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ment,  providing  that  "  appointments  and  promotions  in  the  civil 
service  of  the  state  *  *  *  shall  be  made  according  to  merit 
and  fitness,  to  be  ascertained,  as  far  as  practicable  by  examina- 
tions, which,  so  far  as  practicable,  shall  be  competitive.    *    *    *  " 

So  far  as  the  Constitution  is  concerned  the  power  of  removal  is 
left  wholly  unrestricted  and  unregulated.  The  classification  of  a 
position  by  the  civil  service  commission  in  no  way  affects  the 
power  of  removal,  and  it  is  immaterial  whether  the  position  is  in 
the  exempt  or  competitive  class,  so  far  as  that  power  is  concerned. 
The  peremptory  writ  of  mandamus,  therefore,  issued  to  the  com- 
mission, does  not  entitle  him  to  reinstatement. 

Whether  Mr.  Steves  is  entitled  to  reinstatement  depends  solely 
upon  the  question  whether  he  has  been  lawfully  removed.  The 
power  of  removal  by  a  public  officer  of  persons  holding  positions 
in  the  state  or  county  service  is  well  established :  1.  Every  officer 
having  the  power  of  appointment  has  the  absolute  and  unre- 
stricted power  of  removal  except  in  so  far  as  there  are  express 
restrictions  on  that  power  imposed  by  statutes  consistent  with  the 
Constitution.  2.  The  only  restrictions  upon  such  power  in  rela- 
tion to  such  positions  now  contained  in  the  Civil  Service  Law  are 
those  in  sections  22  and  25.  People  ex  rel.  Gallup  v.  Williams, 
139  App.  Div.  355.  Section  22  provides  how  veterans  of  the 
Civil  and  Spanish  wars  and  volunteer  firemen  may  be  removed. 
It  also  provides. 

In  every  county  of  the  state  wholly  included  within  the  limits  of  a  city 
but  not  comprising  the  whole  of  such  city,  no  regular  clerk  or  head  of  a 
bureau  or  person  holding  a  position  in  the  classified  state  civil  service,  sub- 
ject to  competitive  examination,  shall  be  removed  until  he  has  been  allowed 
an  opportunity  of  making  an  explanation;  and  in  every  case  of  removal 
the  true  grounds  thereof  shall  be  forthwith  entered  upon  the  records  of  the 
department  of  the  office  in  which  he  has  been  employed,  and  a  copy  filed 
with  the  state  civil  service  commission.  In  case  of  a  removal  a  statement 
showing  the  reasons  therefor  shall  be  filed  in  the  department  or  office  where 
such  clerk,  head  of  a  bureau  or  person  has  been  employed. 

•Section  25  provides  that, 

No  ♦  ♦  ♦  removal  from  an  c^ce  or  employment  within  the  soope 
of  the  rules  established  as  aforesaid,  shall  be  in  any  manner  affected  or 
influenced  by  such  opinions  or  affiliations;    (political). 
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If  Mr.  Steves  has  not  been  removed  contrary  to  whatever  pro- 
visions of  these  sections  are  applicable  to  him  or  his  position,  then, 
he  is  not  entitled  to  reinstatement. 


In  the  Matter  of  Statutory  Limitations  of  Corporations 
Organized  Unber  the  Business  Corporations  Law. 

(Opinion  dated  February  6,  1013.) 

Transportation  Corporations  Law  —  business  corporations  not  entitled  to  baw 
power  of  engaging  in  navigation. 

A  corporation  may  not  be  organized  under  the  Business  Corporations' 
Law  to  engage  in  the  business  of  operating,  chartering  and  letting  scows, 
barges,  tugs  and  vessels  of  all  kinds  and  descriptions  in  the  general 
freight  lighterage  business  inland,  coastwise  and  international,  for  such 
objects  are  proYided  for  in  the  Transportation  Corporations  Law  and 
are  limited  to  a  corporation  incorporated  thereunder. 

Hon.  Mitchell  May,  Secretary  of  State,  submitted  an  inquiry 
as  to  whether  a  corporation  be  lawfully  formed  under  the  Business 
Corporations  Law  having  for  its  objects,  among  other  things,  the 
following : 

To  build,  rebuild,  repair,  improve,  furnish,  equip,  buy  and  sell,  operate, 
hire,  charter  and  let  and  otherwise  deal  in  scows,  barges,  tugs,  and  vessels 
of  all  kinds  and  descriptions  in  the  general  freight  lighterage  business,  in- 
land, coastwise  and  international. 

Carmody,  Attorney-General. —  Section  2  of  the  Business  Cor- 
porations Law,  in  part,  provides: 

Except  as  provided  in  section  two-a  of  this  chapter  three  or  more  persons 
may  become  a  stock  corporation  for  any  lawful  business  purpose  or  purposes 
other  than  a  moneyed  corporation  or  a  corporation  provided  for  by  the 
banking,  the  insurance,  the  railroad  and  the  transportation  corporations  law. 

That  part  of  section  10  of  the  Transportation  Corporations  Law 
material  is  as  follows: 

Seven  or  more  persons  may  become  a  corporation  for  the  purpose  of  build* 
ing  for  their  own  use,  equipping,  furnishing,  fitting,  purchasing,  chartering, 
navigating  or  owning  steam,  sail  or  other  boats,  ships,  vessels  or  other  prop- 
erty to  be  used  in  any  lawful  business,  trade,  commerce,  or  navigation  upon 
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the  ocean  or  any  seas,  sounds,  lakes,  rivers,  canals  or  other  water  ways  and 
for  the  carriage  or  storing  of  lading,  freight,  mails,  property  or  passengers 
thereon. 

The  power,  therefore,  to  engage  in  navigation  is  expressly  con- 
ferred upon  a  corporation  incorporated  under  that  law  as  the  quo- 
tation discloses. 

The  Business  Corporations  Law  gives  the  right  to  form  a  cor- 
poration for  any  lawful  purpose,  except  as  limited  in  the  quotation 
from  section  2  and  also  section  2-a,  the  latter  exception  not  being 
material  here  for  it  relates  to  a  prohibition  against  practicing  law. 
One  of  the  exceptions  mentioned  is  a  corporation  provided  for  by 
the  Transportation  Corporations  Law.  The  proposed  objects 
which  I  have  quoted  come,  in  my  opinion,  within  the  provisions  of 
section  10  of  the  Transportation  Corporations  Law  and  are  pro- 
vided for  there.  This  appearing,  they  are  improper  in  the  certifi- 
cate of  a  business  corporation,  and  the  secretary  of  state  is  not 
required  to  file  it,  until  they  are  eliminated,  or,  in  the  alternative, 
a  compliance  by  the  incorporators  with  the  Transportation  Corpo- 
rations Law. 


In  the  Matter  of  the  Election  op  Town  Oppicees  Where  a 

Defective  Ballot  Was  Used. 

(Opinion  dated  February  5,  1&13.) 

Town  assessor— term  of  office  —  failure  to  specify. 

Where,  at  a  town  meeting  in  1911,  the  ballots  for  two  assesBorfl  con- 
tained no  designation  as  to  length  of  term,  there  was  no  legal  and  proper 
choice  and  at  the  coming  town  meeting  one  assessor  should  be  elected 
for  four  years  and  two  assessors  for  two  years. 

F.  L.  Cubley,  Esq.,  of  Potsdam,  N.  Y.,  submitted  the  following 
inquiry : 

Where,  in  a  town,  the  ballots  of  a  town  meeting,  held  in 
February,  1911,  contained  no  designation  of  the  term  for  which 
the  assessors  were  to  be  elected,  what  is  the  proper  procedure  to 
be  pursued  relative  to  the  election  of  such  officers  at  the  town 
meeting  to  be  held  in  the  current  year? 
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CAR340DY,  Attorney-General. —  In  1910,  by  chapter  271  of 
the  Laws  of  that  year,  section  80  of  the  Town  Law,  relative  to 
town  officers,  and  section  82  of  the  same  statute,  relative  to  the 
term  of  office,  were  amended.  The  amendment  provided  that  at 
the  first  ensuing  town  meeting  two  assessors  should  be  elected  to 
hold  office  for  two  years  and  one  assessor  to  hold  office  for  four 
years,  and  that  at  following  town  meetings  one  assessor  should  be 
elected  for  two  years  and  one  to  hold  for  four  years. 

Li  the  town  in  question,  where  candidates  were  voted  for  with- 
out designation  as  to  the  length  of  their  term,  the  law,  as  it 
existed  prior  to  the  enactment  of  the  amendatory  legislation  of 
1910,  was  followed.  The  nominations  and  the  ballots  should  prop- 
erly have  provided  for  the  length  of  term  for  which  the  respective 
candidates  were  being  voted  for. 

The  last  paragraph  of  section  831  of  the  Election  Law  is  in 
part  as  follows: 

If  two  or  more  officers  are  to  be  elected  to  the  same  office  for  different 
terms,  the  term  for  which  each  is  nominated  shall  be  printed  upon  the 
ballot  CM  a  part  of  the  title  of  the  office. 

It  seems  that  the  designation  of  the  term  of  office  in  such  in- 
stances is  an  essential  part  of  the  title  of  the  office. 

Rule  7  of  section  368  of  the  Election  Law  provides  that  if  it 
is  impossible  to  determine  the  voter's  choice  of  a  candidate  for  an 
office  to  be  filled,  his  vote  shall  not  be  counted  for  such  office  but 
shall  be  returned  as  a  blank  vote  for  such  offica  The  candidate 
for  whom  each  voter  intended  to  case  his  ballot  for  the  long  term 
cannot  now  be  determined. 

"  Where  there  *  *  *  are  different  terms  of  the  same  office 
to  be  filled,  failure  to  designate  for  which  term  the  vote  is  in- 
tended is  fatal  to  the  validity  of  the  ballot.^'  10  Am.  &  Eng. 
Ency.  of  Law,  725,  726. 

It  has  been  held  in  a  sister  State  that,  where  a  ballot  for  school 
directors  at  an  election  held  to  choose  one  for  a  term  of  three  years 
and  one  for  a  term  of  one  year,  fails  to  designate  for  which  office 
either  is  intended,  it  cannot  be  counted.  Page  v.  Kuykendall, 
116  111.  319;  see  also  Matter  of  Contested  Election  of  Gilliland, 
96  Penn.  St.  228;  Chamberlain  v.  Hartley,  152  id.  544. 
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In  the  election,  therefore,  there  seems  to  have  been  no  legal 
choice  of  assessors  in  the  town  in  question  by  reason  of  the  failure 
to  designate  on  the  ballots  the  length  of  the  term  of  office.  Un- 
doubtedly the  persons,  who  were  elected  and  who  have  since  acted, 
will  be  treated  as  officers  de  facto  and  their  acts  while  in  office  be 
given  full  force  and  effect. 

The  situation  which  is  now  presented  is  that,  as  a  matter  of 
law,  theye  are  no  persons  legally  elected  who  can  insist  upon 
holding  the  office.  If  the  provisions  of  the  statute  had  been  fol- 
lowed in  1911,  there  would  then  have  been  elected  one  assessor 
for  four  years  and  two  assessors  for  two  years,  and  two  of  these 
assessors  would  now  be  at  the  expiration  of  their  terms  and  suc- 
cessors would  be  chosen,  one  for  two  years  and  one  for  four 
years.  As  to  the  two  who  should  have  been  chosen  for  two  years, 
the  condition  is  the  same  as  if  the  law  had  been  followed,  and 
to  fill  these  positions  this  year  one  assessor  should  have  been 
chosen  for  four  years  and  the  other  for  two  years.  The  other 
position  was  a  four-years'  term  from  the  spring  of  1911  and  it 
has  never  been  legally  filled.  This  vacancy  should  be  filled  for  the 
remainder  of  that  four-years'  term,  as  required  by  section  130  of 
the  Town  Law,  at  the  next  biennial  town  meeting.  The  proper 
procedure,  therefore,  is  to  elect  one  assessor  for  four  years  and 
two  assessors  for  two  years  at  the  ensuing  town  meeting,  which  is 
substantially  the  practice  that  should  have  been  followed  in  1911 


In  the  Matter  of  Construing  the  Provisions  of  the  State  Con- 
stitution IN  Kespect  to  Civil  Servicb. 

(Opinion  dated  February  20,  1913.) 

Section  i6,  Civil  Service  Law  —  what  constitutes  a  promotion  —  increase  of 
salary  without  change  in  duties. 

A  promotion,  under  the  constitutional  Civil  Service  provision,  is  an 
advancement  to  a  higher  position,  an  elevation,  a  preferment. 

The  grade  of  an  employee  in  the  competitive  class  of  the  state  eivil 
service  as  the  term  "grade"  is  used  in  section  16  of  the  Civil  Service 
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Law,  is  fix€d  by  the  position  for  which  he  passed  the  competitive  exam- 
ination and  which  he  actually  occupies,  and  not  by  the  salary  he  receives. 
Where,  in  the  office  of  the  district  attorney  of  New  York  county,  there 
are  fifty-seven  process  servers  and  the  district  attorney  proposes  to 
increase  the  salaries  of  twelve  of  them  for  meritorious  service,  under  a 
statute  which  permits  him  to  make  such  increases,  "  notwithstanding  the 
provisions  of  any  other  law,"  and  where  such  increases  do  not  work  any 
change  of  duties  or  responsibilities,  such  increases  do  not  constitute  pro- 
motions either  under  the  Constitution  or  the  Civil  Service  Law. 

At  the  present  time  there  are  fifty-seven  process  servers  in  the 
office  of  the  district  attorney  of  the  county  of  New  York.  Chapter 
191  of  the  Laws  of  1912  provides  in  relation  to  these  process 
servers : 

Process  servers  in  the  office  of  the  district  attorney  of  the  county  of  New 
York  shall  receive  a  minimum  annual  salary  of  twelve  hundred  dollars.  The 
district  attorney  of  the  county  of  New  York  may,  however,  notioithsta/nding 
the  provisions  of  any  other  law,  fix  the  salary  of  any  process  server  at  a 
greater  amount,  not  to  exceed  fifteen  hundred  dollars  per  annum,  and  the 
salary  of  the  diief  process  server  at  not  to  exceed  two  thousand  dollars  per 
annum. 

It  is  proposed  by  the  district  attorney  of  New  York  county,  on 
account  of  meritorious  service,  to  increase  the  salary  of  six  of  these 
process  servers  from  $1,200  to  $1,500,  and  of  six  others  from 
$1,200  to  $1,350  per  annum.  All  these  process  servers  are  per- 
forming substantially  the  same  duties,  and  it  is  not  proposed  by 
the  increase  in  salaiy  proposed  to  work  any  change  in  their  duties 
or  add  to  their  responsibilities.  They  are  to  perform  identically 
the  same  duties  after  the  increase  as  before.  The  position  of 
process  server  in  the  office  of  the  district  attorney  of  New  York 
•coimty  is  in  the  competitive  class  and  has  been  so  classified  since 
August  1,  1908. 

By  rule  7  of  the  rules  adopted  by  the  state  civil  service  com- 
mission, all  positions  in  the  competitive  class  of  the  state  civil 
service  are  graded  solely  on  the  basis  of  salary,  and  such  rule  pro- 
vides in  part :  Grade  6  — All  positions  the  compensation  of  which 
is  at  the  rate  of  more  than  $900  and  not  more  than  $1,200  per 
annum.  Grade  7  — ^AU  positions  the  compensation  of  which  is  at 
the  rate  of  more  than  $1,200  and  not  more  than  $1,500  per  annum. 
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Hon.  John  C.  Birdseye,  secretary  of  the  state  civil  service  com- 
mission, submits  an  inquiry  as  to  whether  the  proposed  increase  of 
salary  of  these  twelve  process  servers  in  the  office  of  the  district 
attorney  of  New  York  county  constitutes  a  promotion  requiring  a 
competitive  promotion  examination  to  be  participated  in  by  all 
process  servers  before  the  increase  can  be  made  ? 

Cabmody,  Attorney-General. —  The  civil  service  of  the  state  of 
New  York  is  governed  by  article  5,  section  9  of  the  state  Constitu- 
tion, which  provides: 

Appointments  and  promotions  in  the  civil  service  of  the  state,  and  of 
all  the  civil  divisions  thereof,  including  cities  and  villages,  shall  be  made 
according  to  merit  and  fitness  to  be  ascertained  so  far  as  practicable,  by 
examinations,  which,  so  far  as  practicable,  shall  be  competitive;     •     •     • 

This  is  the  fundamental  law  of  the  state  by  which  every  ques- 
tion affecting  the  civil  service  must  be  tested. 

It  will  be  noted  that  "  promotions  "  are  regulated  by  this  con- 
stitutional provision  and  it  is  provided  that  they  must  "  be  made 
according  to  merit  and  fitness  to  be  ascertained,  so  far  as  prac- 
ticable, by  examinations,"  etc.  So  that  the  question  arises,  what 
constitutes  a  promotion  within  the  intendment  of  the  Constitution. 
This  question  has  been  recently  considered  by  the  Court  of  Appeals 
in  the  case  of  Hale  v.  Wortsell,  185  N.  Y.  247 ;  in  this  case  it  was 
sought  to  make  a  bath  attendant  a  superintendent  of  baths  by  an 
alleged  "  transfer,"  although  the  bath  attendant  was  only  number 
seven  on  the  eligible  list  for  the  position  of  superintendent.  The 
Court  of  Appeals  held  that  this  advancement  was  a  promotion  and 
not  a  transfer,  and  in  the  course  of  its  opinion  necessarily  defined 
what  constituted  a  promotion  under  the  aforesaid  provision  of  the 
Constitution.    The  court  said,  at  page  253 : 

The  Constitution  is  not  only  the  supreme  law,  but  the  guide  in  the  deter- 
mination of  every  question  arising  in  connection  with  the  civil  service 
appointments.    ♦    ♦    ♦ 

A  promotion  is  an  advancement  to  a  higher  position,  an  elevation,  a  pre- 
ferment. If  the  practical  working  of  the  civil  service  requires  a  transfer  of 
one  engaged  therein,  such  transfer  can  only  be  made  when  it  does  not  in 
fact  constitute  a  promotion. 
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Also  in  the  case  of  People  ex  pel.  Campbell  v.  Partridge,  89 
App.  Div.  497,  affd.  179  N.  Y.  530,  a  promotion  under  the  con- 
stitutional provision  was  defined.  It  was  sought  in  this  case  to 
advance  a  patrolman  to  the  position  of  telegraph  operator  which 
carried  with  it  the  rank  and  pay  of  a  sergeant.  The  court  held 
the  advancement  a  promotion  and  defined  promotion  as  follows : 

The  term  "  promotion  "  is  defined  as  an  advancement  or  "  the  act  of  exalt- 
ing in  rank,  or  honor"  (Webster's  Diet),  and  as  "advancement  to  a  higher 
position,  grade,  class  or  rank;  preferment  in  honor  or  dignity"  (Standard 
Diet.  1898). 

Thus  it  will  be  seen  that  in  the  constitutional  provision,  above 
quoted,  promotion  always  implies  the  filling  of  a  vacancy  in  the 
civil  service  by  the  advancement  of  those  holding  inferior  positions 
in  such  service.  In  other  words,  promotion,  as  used  in  the  Con- 
stitution, always  implies  a  vacancy  to  be  filled.  For  instance, 
section  16  of  the  Civil  Service  Law  provides: 

Vacancies  in  positions  in  the  competitive  class  shall  he  filled,  so  far  as 
practicable,  by  promotion  of  persons  holding  positions  of  a  lower  grade  in 
the  department,  office  or  institution  where  the  vacancy  exists. 

It  is  clear  that  "  grade  "  in  this  section  of  the  Civil  Service  Law 
is  not  used  in  the  same  sense  as  in  the  rules  adopted  by  the  state 
civil  service  commission.    Rule  1,  subd.  11. 

That  promotion,  as  used  in  the  Constitution,  always  implies  the 
filling  of  a  vacancy  by  the  advancement  of  those  holding  inferior 
positions  in  the  service  is  also  shown  by  the  co-ordinate  conjunction 
of  appointments  and  promotions  in  such  provision.  The  constitu- 
tional provision  aimed  to  regulate  the  filling  of  all  positions  in  the 
civil  service  by  competitive  examination  wherever  practicable. 
The  Constitution,  however,  sets  forth  two  kinds  of  competitive 
examinations :  Examinations  participated  in  by  all  of  the  citizens 
of  the  state  and  examinations  participated  in  only  by  those  holding 
inferior  positions  in  the  department  where  the  vacancy  exists.  If 
it  were  intended  by  the  constitutional  provision  to  make  a  mere 
increase  of  salary  without  any  change  of  duties  a  promotion,  it 
would  have  hardly  conjoined  promotions  with  appointments  as  one 
of  the  two  co-ordinate  methods  by  which  vacancies  in  the  civil 
service  might  be  filled. 
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The  proposed  increase  of  salary  of  twelve  of  the  process  servers 
in  the  office  of  the  district  attorney  of  New  York  county  is  not 
accompanied  by  any  change  in  their  duties  or  responsibilities. 
They  are  to  perform  the  same  duties  and  have  the  same  responsi- 
bilities after  the  increase  as  before.  No  vacancy  is  created  nor  is 
any  vacancy  filled  by  such  increase.  Such  increases  of  salary, 
therefore,  do  not  constitute  promotions  within  the  intendment  of 
the  Constitution. 

But  it  is  claimed  that  because  under  rule  7  of  the  rules  of  the 
state  civil  service  commission,  the  proposed  increases  of  salary 
would  work  a  change  of  grade  of  the  position  from  grade  6  to 
grade  7;  the  proposed  increases  constitute  promotions.  And  as 
authority  for  this  claim  is  cited  that  provision  of  section  16  of 
the  Civil  Service  Law  which  provides : 

For  the  purposes  of  this  section  an  increase  in  the  salary  or  other  com- 
pensation of  any  person  holding  an  office  or  position  within  the  Boope  of  the 
rules  in  force  hereunder  beyond  the  limit  fixed  for  the  grade  in  which  such 
office  or  position  is  classified,  shall  be  deemed  a  promotion.     . 

Even  if  we  assume  that  the  Legislature  has  the  power  to  restrict 
the  meaning  of  the  term  promotion,  as  used  in  the  Constitution 
(a  question  upon  which  I  do  not  pass),  yet,  such  provision  of  sec- 
tion 16  properly  construed  does  not  declare  that  a  mere  increase 
of  salary  without  any  change  of  duties  constitutes  a  promotion. 
This  provision  of  section  16  has  been  authoritatively  construed  by 
our  courts  in  People  ex  rel.  Lodholz  v.  Knox,  58  App.  Div.  641, 
affd.  without  opinion,  167  N.  Y.  620.  The  Appellate  Division 
says  at  page  45  of  its  opinion: 

The  statute  (section  16  of  the  Civil  Service  Law)  prescribes  that  for  the 
purposes  of  this  section  an  increase  in  the  salary  of  any  person  holding  an 
office  or  position  beyond  the  limit  fixed  for  the  grade  in  which  such  office 
or  position  is  classified  shall  be  deemed  a  promotion,  and  they  say,  because 
the  relator's  salary  was  increased  beyond  the  limit  fixed  for  the  grade  in 
which  his  salary  classified  him,  he  must  be  deemed  to  have  been  promoted, 
and  it  was  necessary  that  he  should  submit  to  another  examination.  But  it 
will  be  noticed  that  the  statute  does  not  say  that  for  the  purposes  of  promo- 
tion the  increase  of  salary  shall  be  beyond  the  limit  of  the  grade  in  which 
the  salary  is  classified,  but  beyond  the  limit  of  the  grade  in  which  the 
position  is  classified.     The  criterion  is  not  the  salary  which  has  been  paid. 
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but  the  grade  in  which  the  position  is  classified.  It  is  evident  that  this 
section  has  in  view  not  the  salary  which  any  man  shall  receive,  except  as 
incidental  to  the  position,  but  that  with  respect  to  promotions  fron  one  grado* 
to  another  the  thing  to  be  considered  is  the  position  which  he  held.  It  is 
the  position  which  fixes  the  grade  he  is  in,  not  the  salary.    *    *    * 

Clearly  it  is  the  position  and  not  the  salary  which  fixes  the  grade  from 
which  a  promotion  is  to  be  made,  which  shows  that  what  the  legislature 
evidently  had  in  view  was  that  the  grading  should  be  determined  not  by  the 
pay  received  but  by  the  duties  performed. 

It  is  clear  under  the  above  authority  that  the  provision  of  sec- 
tion 16  of  the  Civil  Service  Law  under  discussion  does  not  make 
the  increase  of  salary  proposed  by  the  district  attorney  a  promotion. 
Under  such  provision  he  has  the  right  to  increase  the  salary  of  his 
process  servers  up  to  the  limit  fixed  by  law,  and  such  increase 
would  not  constitute  a  promotion.  See  also  People  ex  rel.  Gilooley 
V.  McAdoo,  100  App.  Div.  1 ;  affd.  186  N'.  Y.  547 ;  People  ex  reL 
Campbell  v.  Partridge,  89  App.  Div.  497,  affd.  179  N.  Y.  530; 
People  ex  rel.  Bacon  v.  Knox,  71  App.  Div.  306. 

But  even  if  we  assume  that  the  change  from  grade  6  to  grade  7, 
under  rule  7  of  the  commission,  constitutes  a  promotion  under  the 
aforesaid  provision  of  section  16  of  the  Civil  Service  Law,  yet  such 
provision  is  not  applicable  to  the  positions  in  question  in  view  of 
the  special  provision  of  chapter  191  of  the  Laws  of  1912.  The 
provision  of  section  16  under  discussion  was  first  enacted  in  the 
Civil  Service  Law  by  chapter  370  of  the  Laws  of  1899.  It  is 
clear  that  by  the  provision  of  chapter  191  of  the  Laws  of  1912,  it 
was  intended  to  give  the  district  attorney  plenary  power  to  increase 
up  to  $1,500  the  salary  of  process  servers,  "  notwithstanding  the 
provisions  of  any  other  law."  This  provision  of  the  special  act  of 
1912  in  relation  to  the  position  must  be  deemed  to  override  the 
provisions  of  the  general  act  in  section  16,  of  1899. 

I  am  therefore  of  the  opinion  that  the  increases  in  salary  pro- 
posed by  the  district  attorney  of  New  York  county  do  not  consti- 
tute a  promotion,  either  under  the  Constitution  or  under  the  Civil 
Service  Law. 

Vol.  m-'SS 
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In  the  Matter  of  the  Right  of  a  Business  Corporation  to 

Engage  in  the  Lighterage  Business. 

(Opinion  dated  February  5,  1013.) 

Business  Corporations  Law —  Transportation  Corporations  Law  —  lousiness  cor- 
porations not  entitled  to  have  power  of  engaging  in  navigation. 

A  corporation  may  not  be  organized  under  the  Business  Corporations 
Law  to  engage  in  the  bu&iness  of  operating,  chartering  and  letting  scows, 
barges,  tugs  and  vessels  of  all  kinds  and  descriptions  in  the  general 
freight  lighterage  business  inland,  coastwise  and  international,  for  such 
objects  are  provided  for  in  the  Transportation  Corporations  Law  and 
are  limited  to  a  corporation  incorporated  thereunder. 

Hon.  Mitchell  May,  secretary  of  state,  submitted  an  inquiry  as 
to  whether  a  corporation  could  be  lawfully  formed  under  the 
Business  Corporations  Law,  having  for  its  objects,  among  other 
things,  the  following: 

To  build,  rebuild,  repair,  improve,  furnish,  equip,  buy  and  sell,  operalK?, 
hire,  charter  and  let  and  otherwise  deal  in  scows,  barges,  tugs,  and  vessels 
of  all  kinds  and  descriptions  in  the  general  freight  lighterage  business,  inland, 
coastwise  and  international. 

Carmody,  Attorney-General. —  Section  2  of  the  Business  Cor- 
porations Law,  in  part,  provides: 

Except  as  provided  in  section  two-a  of  this  chapter  three  or  more  persons 
may  become  a  stock  corporation  for  any  lawful  business  purpose  or  purposes 
other  than  a  moneyed  corporation  or  a  corporation  provided  for  by  the  bank- 
ing, the  insurance,  the  railroad  and  the  transportation  corporations  law. 

That  part  of  section  10  of  the  Transportation  Corporations  Law 
material  is  as  follows: 

Seven  or  more  persons  may  become  a  corporation  for  the  purpose  of  build- 
ing for  their  own  use,  equipping,  furnishing,  fitting,  purchasing,  chartering, 
navigating  or  owning  steam,  sail  or  other  boats,  ships,  vessels  or  other  prop- 
erty to  be  used  in  any  lawful  business,  trade,  commerce,  or  navigation  upon 
the  ocean  or  any  seas,  sounds,  lakes,  rivers,  canals  or  other  waterways  and  for 
the  carriage  or  storing  of  lading,  freight,  mails,  property  or  passengers 
tliereon. 

The  power,  therefore,  to  engage  in  navigation  is  expressly  con- 
ferred upon  a  corporation  incorporated  under  that  law  as  the  quo- 
tation discloses. 
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The  Business  Corporations  Law  gives  the  right  to  form  a  cor- 
poration for  any  lawful  purpose,  except  as  limited  in  the  quota- 
tion from  section  2  and  also  section  2-a,  the  latter  exception  not 
being  material  here  for  it  relates  to  a  prohibition  against  prac- 
ticing law.  One  of  the  exceptions  mentioned  is  a  corporation 
provided  for  by  the  Transportation  Corporations  Law.  The  pro- 
posed objects  which  I  have  quoted  come,  in  my  opinion,  within 
the  provisions  of  section  10  of  the  Transportation  Corporations 
Law  and  are  provided  for  there.  This  appearing,  they  are  im- 
proper in  the  certificate  of  a  business  corporation,  and  the  secre- 
tary of  state  is  not  required  to  file  it,  until  they  are  eliminated, 
or,  in  the  alternative,  a  compliance  by  the  incorporators  with  the 
Transportation  Corporations  Law. 


In  the  Matter  of  Preference  in  Ketention  of  Office. 

(Opinion  dated  February  6,  1913.) 

Civil  Service  Law,  section  aa  —  veterans  —  exempt  firemen  —  notice. 

Where  it  becomes  necessary  to  reduce  the  force  of  employees,  veterans 
and  firemen  are  entitled  to  preference  in  retention,  but  there  is  no  express 
statutory  preference  to  be  given  as  among  themselves  to  Civil  War  and 
Spanish  War  veterans  and  exempt  firemen.  The  order  of  preference 
given  in  other  matters  by  statute  and  the  civil  service  commission  should 
have  some  weight  with  the  ofiQcers  having  power  of  removaL  The  order 
ifl  as  follows: 

a.  Veterans  of  the  Civil  War. 

b.  Veterans  of  the  Spanish-American  War. 

c.  Exempt  firemen. 

Actual  notice  of  the  exemption  to  which  an  employee  is  entitled  iB 
flufficient  to  preserve  his  rights. 

Charles  P.  Dillon,  secretary  of  the  department  of  highways, 
snhmitted  an  inquiry,  as  follows: 

Where  it  betjomes  necessary  to  reduce  the  number  of  employees 
in  the  state  highway  department: 

1.  Are  veterans  of  the  Civil  War,  veterans  of  the  Spanish  War 
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and  exempt  firemen  entitled  to  preferenee  in  retention  over  ordi- 
nary civilian  employees? 

2.  Are  employees  of  the  above  three  claases  entitled  to  aaiy 
preference  among  themselves  as  to  retention? 

3.  Is  the  filing  of  a  certificate  in  the  department  by  an  em- 
ployee, claiming  a  retention,  sufficient  notice  to  entitle  him  to 
preference  i 

Cabmody,  Attorney-General. —  The  first  inquiry  is  answered 
by  section  2  of  rule  16  of  the  civil  service  commission,  which 
provides: 

2.  WhcHfiyer  in  anj  department  or  institution  an  office  or  position  is  abol- 
ished, or  whenever  the  number  of  positions  of  a  certain  character  is  reduced, 
or  wlienever  by  reason  of  a  lack  of  appropriation  or  otherwise  it  becomes 
necessary  to  discharge  or  suspend  one  or  more  of  several  persons  holding 
the  same  position,  veterans  of  the  Civil  war,  veterans  of  the  volunteer  army 
or  navy  of  the  United  States  in  the  Spanish  war,  and  exempt  volunteer  fire- 
men shall  be  entitled  to  preference  in  retention  in  such  positions  over  other 
persons. 

There  seems  to  be  no  relative  order  of  their  preference  fixed  by 
this  rule,  or  by  section  22  of  the  Civil  Service  Law,  which  limits 
the  power  of  removal.  So  far  as  the  express  words  of  the  statute 
are  concerned,  they  are  r^arded  as  one  class.  Still  it  is  to  be 
noted  as  a  matter  of  policy  that  this  preference  being  in  a  sense 
^ven  in  recognition  of  service  to  the  whole  people,  the  relative 
obligation  of  gratitude  to  veterans  would  be,  I  think,  concededly 
greater  than  that  due  exempt  firemen.  And  that  the  policy  of  tlie 
law  is  to  prefer  veterans  of  the  Civil  War  to  veterans  of  the  less 
protracted  and  more  recent  Spanish  War  is  evidenced  by  the  fact 
that  the  former  are  given  a  preference  in  the  statute  in  appoint- 
ments and  in  remedies  upon  removal  which  are  not  given  to 
soldiers  of  the  war  with  Spain.  Civil  Service  Law,  §§  21,  23. 
The  civil  service  commission  has  further  recognized  the  relative 
rank  of  these  classes  by  passing  section  3  of  rule  16  which,  upon 
a  reduction,  gives  veterans  of  the  Civil  War,  veterans  of  the 
Spanish  War  and  exempt  firemen  preference  for  reinstatement 
in  the  order  named.  These  statements  are  made  as  suggestions 
rather  than  interpretations  of  positive  statutory  enactments,  but 
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Bhould^  I  think,  not  be  altogether  disr^arded  in  determiTiing  the 
action  of  the  officer  exercising  the  power  of  removal  in  such 
cases.  There  may  be  in  individual  cases  other  proper  considera- 
tions which  should  fee  given  more  weight  than  those  general  mani- 
festations of  legislative  and  administrative  intent  which  I  have 
referred  to. 

It  is  made  illegal  for  an  officer  to  refuse  a  veteran  his  statutory 
preference,  and  his  action  Ln  that  r^ard  is  reviewable  by  sum- 
mary writ.  An  employing  officer  should  not  disregard  the  notice 
contained  in  a  certificate  filed,  unless  he  knows  it  to  be  false.  In 
fact  the  certificate  is  not  essential  so  long  as  actual  notice  is  given 
to  the  employing  officer.  People  ex  rel.  Bobeseh  v.  President, 
Etc.,  190  N.  Y.  497;  People  ex  rel.  Eoss  v.  Docdey,  61  Misc. 
Eep.  358. 


In  the  Matter  of  the  AuTfioiotTY  of  the  State  Comptboli<bb  to 

SUBSTITHTE   BoNDB. 

(Opinion  dated  February  5,  1913.) 

General  Business  Law,  section  ag-a  —  private  banking  —  Wells  Act  —  Sullivan 
Act  —  discbarge  and  substitution  of  securities. 

The  comptroller  has  authority  to  cancel  a  bond  filed  under  the  Private 
Bwnkiiig  Act  of  1907-08  and  substitute  a  new  bond  in  place  thereof  in 
accordance  -with  section  29-a  of  the  General  Business  Law. 

On  September  9,  1908,  there  was  filed  with  the  comptroller 
by  Adolph  Mandel  his  bond  for  $15,000,  under  the  so-called  Wells 
Act  (Laws  of  1907,  chap.  165,  as  amd.  by  Laws  of  1908,  chap. 
479,  which  in  1909  was  consolidated  as  article  X  of  the  General 
Business  Law.)  On  September  2,  1910,  he  also  qualified  as  a 
private  banker  under  the  so-called  Sullivan  Law  (Laws  of  1910, 
chap.  348)  on  filing  with  the  comptroller  a  bond  of  $100,000  as 
required  by  that  article.  This  first  bond  was  not  dischai^ed  but 
remained  under  the  law  a  continuing  liability  covering  transac- 
tions secured  under  the  Wells  Act. 
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There  is  now  submitted  to  the  comptroller  by  the  aforemen- 
tioned Mandel  another  bond  for  $15,000,  executed  with  a  differ- 
ent surety  company  which  he  proposes  to  substitute  in  place  of 
the  first  bond.    The  new  bond  is  conditioned  as  follows : 

Now  THE  Condition  or  This  Obligation  is  Such,  That  if  the  above 
bounden  Adolf  Mandel  ghall  faithfully  and  diligently  hold  and  transmit  any 
and  all  moneys  or  the  equivalent  thereof,  lohich  shall  be  delivered  to  it  or 
them  for  transmission  to  a  foreign  country  or  countries,  and  repay  any 
money  received  on  deposit  as  provided  by  said  chapter  1S5  of  the  Laws  of 
1907>  as  amended  by  chapter  479  of  the  Laws  of  1908,  and  duly  account  for 
and  promptly  pay  over  all  moneys,  or  the  equivalent  thereof,  received  by  it 
or  them  as  aforesaid,  then  this  obligation  to  be  void,  otherwise  to  remain 
in  full  force  and  virtue.  In  default  thereof  the  parties  hereto  will  pay  all 
damages,  costs  and  expenses  resulting  from  such  default,  not  exceeding  the 
sum  above  specified. 

In  the  Wells  Act  there  was  no  provision  for  the  discharge  or 
the  substitution  of  securities,  and  under  an  opinion  of  the  attor- 
ney-general it  was  held  that  where  a  company  had  ceased  doing 
business  their  obligation  on  file  with  the  comptroller  could  only 
be  discharged  by  court  order.  Attorney-Generars  Keport,  1909, 
p.  382. 

Hon.  William  Sohmer,  state  comptroller,  submitted  an  inquiry 
as  to  whether,  under  the  above  facts,  he  had  power  to  cancel  the 
first  bond  and  substitute  the  one  now  offered. 

Carmody,  Attorney-General. —  The  so-called  Wells  Act  was  the 
first  general  legislation  in  the  state  relating  to  ticket  agents  and 
private  bankers.  As  first  enacted  it  was  entitled  "  ticket  agents." 
The  law  was  held  unconstitutional  in  1908  in  Patti  v.  United 
Surety  Co.,  61  Misc.  Kep.  445.  It  was  held,  however,  that  a 
surety  company  executing  a  bond  under  it  was  estopped  from 
questioning  the  validity  of  the  law  and  was  liable  on  the  bond. 
I  therefore  believe  that  the  first  $15,000  bond  is  an  outstanding 
obligation. 

The  Wells  Act  was  repealed  in  1910,  chapters  348  and  349 
of  the  Laws  of  that  year  each  containing  express  repealing  clauses. 
So  much  of  article  X  as  related  to  private  bankers  was  succeeded 
by  article  3-a  of  the  General  Business  Law,  entitled  "Private 
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Banking."  (Hereinafter  denominated  as  the  Sullivan  Act.)  So 
much  of  article  X  as  related  to  ticket  agents  was  succeeded  by  a 
new  article  under  the  same  title  and  numbering.  (Hereinafter 
denominated  a  new  article  X.) 

The  SuUivaxi  Law  contained  a  provision  in  section  29-a,  now 
existing,  providing  a  comprehensive  scheme  for  "  discharge  and 
renewal  of  bonds,  substitution  of  securities,  etc."  It  also  con- 
tained a  provision  to  the  following  effect : 

I  2.  Article  X  of  such  chapter  is  hereby  repealed,  but  said  repeal  shall  not 
affect  any  right  already  accrued  or  any  liability  incurred  prior  to  the  passage 
of  this  act. 

In  new  article  X  was  inserted  a  section  to  this  effect: 

I  154.  Discharge  and  renewal  of  bonds.  The  provisions  of  section  29'a  of 
this  chapter  (meaning  chapter  22  of  the  Ck>nsolidated  Laws,  General  Business 
Law,  article  Ill-a)  as  to  the  discharge  and  renewal  of  bonds  shaU  be  appli- 
cable to  any  bond  given  pursuant  to  this  article. 

These  provisions  sufficiently  show  the  intention  that  the  two 
statutes  are  intended  to  carry  on  and  continue  the  Wells  Act  upon 
which  they  are  based.  Although  they  repeal  the  earlier  statute, 
'I  believe  the  repealing  clauses  are  simply  part  of  the  mechanics 
of  statutory  draftsmanship  and  in  no  way  indicate  an  intent  to 
divorce  the  new  laws  absolutely  from  the  old. 

The  construction  here  submitted  is  fortified  by  section  95  of 
the  General  Construction  Law,  which  provides: 

i  95.  Effect  of  the  repeal  of  a  statute  by  another  statute  substantially 
re-enacting  the  former.  The  provisions  of  a  law  repealing  a  prior  law,  which 
are  substantial  re-enactments  of  provisions  of  the  prior  law,  shall  be  con- 
strued as  a  continuation  of  such  provisions  of  such  prior  law,  modified  or 
amended  according  to  the  language  employed,  and  not  as  new  enactments. 

I  am  therefore  of  the  opinion  that  section  29-a  of  the  General 
Business  Law  as  it  at  present  exists  is  retroactive  and  fully  appli- 
cable to  bonds  filed  under  the  Wells  Act.  The  reasons  of  business 
convenience  for  the  proposed  change  submitted  by  the  petitioner's 
attorney  seem  proper  and  sufficient  in  themselves. 

The  form  of  the  bond  submitted,  however,  is  disapproved.  The 
underscored  words  in  the  clause  quoted  in  the  statement  seem  to 
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run  in  the  fntnre  tenae.     The  clause  should  have  the  following 
inter]  ectiona: 

*  *  *  which  have  been  or  which  shall  be  delivered  to  it  or  them  •  •  ♦ 
and  repay  any  money  which  had  been  or  shall  be  received  on  deposit  •  *  * 
which  have  heen  or  flball  be  received  by  it  or  them.    «     *     * 


In  the  Matter  of  CoNSTBuiNa  the  Tax  Law. 

(Opinion  dated  February  8,  1018.) 

Mortgage  Tax  Law  —  annual  statements  —  prior  advance  mortgages  discharged 
of  record  prior  to  May  13,  1907. 

The  annual  statements,  required  by  section  301  of  the  former  Tax  Law 
relating  to  mortgages,  as  amended  by  chapter  340  of  the  Laws  of  1907, 
and  now  substantially  re-enacted  in  section  264  of  the  present  Tax  Law, 
tare  not  required  to  be  filed  where  a  mortgage  was  recorded  November  15, 
1905,  and  discharged  prior  to  May  13,  1907. 

The  New  Amsterdam  Land  and  Mortgage  Company,  on  No- 
vember 14,  1905,  executed  a  mortgage  to  the  Lawyers'  Title 
Insurance  and  Trust  Company,  which  was  recorded  in  Kings 
county  on  November  15,  1905,  to  secure  the  maximum  amount  of 
$15,000.  The  mortgage  was  not  a  trust  mortgage.  Nothing  was 
advanced  at  the  time  the  mortgage  was  recorded.  On  July  26, 
1906,  a  statement  was  filed  showing  a  number  of  advancements 
had  been  made,  aggregating  $13,500,  and  a  tax  of  $34.29  was 
paid.  On  August  29,  1906,  the  record  shows  this  mortgage  to 
have  been  discharged.  The  mortgage  was  recorded  under  the  pro- 
visions of  the  Tax  Law,  as  amended  by  chapter  729  of  the  Laws 
of  1905. 

Based  upon  the  facts  as  stated  above,  the  state  board  of  tax 
commissioners  submitted  the  following  inquiries: 

Is  the  annual  statement,  prescribed  by  sections  296  and  301  of 
chapter  340,  Laws  of  1907,  required  to  be  filed? 

If  the  annual  statement  is  not  required,  is  there  any  way  in 
which  the  recording  officer  and  the  state  board  of  tax  commis- 
sioners can  ascertain  whether  or  not  advancements  were  made 
upon  the  mortgage  during  the  interim  between  July  1,  1906,  and 
May  13,  1907? 
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Cabmodt^  Attorney-General. —  At  the  time  the  mortgage  in 
question  was  executed  and  recorded,  the  statute  in  force,  and  by 
which  it  was  affected  so  far  as  the  subject  of  taxation  was  con- 
cerned, was  to  be  found  in  article  XIV  of  the  Tax  Law,  as  added 
to  that  statute  by  chapter  729  of  the  Laws  of  1905,  which  took 
effect  June  third  of  that  year.  Section  295,  contained  in  this 
article,  provided  that,  where  none  of  the  principal  of  the  indebted- 
ness secured  by  the  mortgage  had  been  advanced  at  the  time  of  its 
recording,  the  tax  imposed  should  accrue  at  the  time  each  subse- 
quent advancement  principal.  This  statute  provided  for  annual 
taxaticm  as  of  the  first  day  of  July  at  the  rate  of  one-half  of  one 
per  cent  per  annum.  There  having  been  no  part  of  principal 
advanced  on  the  mortgage  in  question  at  the  time  it  was  recorded, 
no  tax  was  paid  at  that  time,  none  being  required  by  the  pro- 
vision of  law  to  which  reference  has  been  made.  Before  any  tax 
was  paid  upon  the  mortgage  in  question,  the  statute  was  radically 
amended  so  that  what  had  formerly  been  an  annual  tax  upon 
property  became  a  recording  tax,  payable  once  at  the  time  of  the 
recording  of  the  mortgage. 

Prior  to  the  first  day  of  July,  1906,  however,  there  had  been 
advanced  upon  the  mortgage  under  consideration  the  sum  of 
$13,500,  which  accrued  under  the  amendment  of  1905.  The 
amendment  of  1906  was  enacted  by  chapter  532  of  the  Laws 
of  that  year  and  took  effect  July  first  Section  301,  as  amended, 
provided  that  a  tax  should  be  imposed  upon  each  mortgage  of 
real  property  recorded  prior  to  July  1,  1906,  when  any  portion 
of  such  mortgaged  indebtedness  was  advanced  after  that  date. 
The  statement  of  advance,  which  was  filed  by  this  company  July 
26,  1906,  related  to  advances  made  prior  to  July  first,  which 
were  taxable  under  the  Law  of  1905  and  were  not  taxable  under 
the  law  of  1906  as  that  had  reference  only  to  advances  made 
subsequent  to  that  date.  The  law  of  1906,  however,  by  its  23d 
section,  preserved  the  liability  for  all  taxes  accruing  under  the 
law  of  1905,  notwithstanding  the  enactment  of  the  law  of  1906. 

As  the  legislation  upon  the  subject  then  stood,  the  only  duty 
imposed  upon  the  parties  was,  in  case  further  advances  were 
made  upon  the  mortgage,  to  make  the  payments  of  the  tax  as 
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required  by  section  301,  to  the  recording  officer  of  the  county 
in  which  the  mortgage  was  first  recorded.  No  subsequent  tax 
was  paid  upon  the  mortgage,  but  shortly  thereafter,  on  August 
29,  1906,  the  mortgage  was  discharged  of  record.  There  was 
no  duty  imposed  upon  either  of  the  parties  to  this  mortgage  at 
that  time  to  file  any  statement  in  regard  thereto.  Some  nine 
months  later,  however,  chapter  340  of  the  Laws  of  1907,  became 
a  law  which  further  amended  this  article  of  the  Tax  Law  relat- 
ing to  taxation  of  mortgages,  taking  effect  May  13,  1907.  Among 
other  changes,  it  was  provided  in  section  301  that  a  statement 
should  be  filed  in  relation  to  prior  advance  mortgages  in  the 
same  manner  as  was  required  by  section  296  in  regard  to  trust 
mortgages.  This  required  a  statement  to  be  filed  annually  within 
thirty  days  after  each  July  first,  showing  the  amount  which  had 
been  advanced  upon  the  mortgage  until  the  maximum  amount  of 
the  principal  secured  thereby  had  been  advanced.  A  penalty  was 
imposed  of  $100  per  day  for  each  day  such  failure  continued. 

Section  301  further  provided  that  the  first  statement,  which 
was  required  to  be  filed  in  January,  1907,  should  also  contain 
a  statement  of  the  amount  of  principal  indebtedness  which  had 
been  advanced  before  July  1,  1906,  on  the  mortgage  to  which 
said  statement  referred.  The  question,  therefore,  arises  as  to 
whether  the  statute  of  1907  imposes  a  duty  upon  the  parties  to 
a  mortgage,  which  had  been  discharged  nearly  nine  months  pre- 
vious to  its  enactment  and  had  become  wholly  inoperative  at 
that  time,  to  file  the  statement  in  regard  to  such  mortgage.  The 
question  then  reduces  itself  to  the  solution  of  the  inquiry  as  to 
whether  the  law  was  intended  to  be  retroactive  to  that  extent. 
It  will  be  noted  that  the  same  statute,  requiring  the  filing  of  a 
statement,  also  provided  very  severe  penalties,  penalties  which 
in  the  case  under  consideration  would  amount  to  $200,000,  ex- 
cept so  far  as  the  same  might  be  reduced  by  the  interposition 
of  the  statute  of  limitations  in  an  action  brought  to  recover  such 
penalties,  whereas  the  only  amount  of  additional  tax  which  could 
be  levied  upon  the  mortgage,  even  if  the  principal  had  been 
advanced  to  the  full  amount,  was  $7.50. 

It  is  a  very  well  established  principle  of  statutory  construction 
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that  penal  statutes  must  be  strictly  construed.  With  this  canon 
of  construction  in  mind,  I  can  find  no  warrant  in  law  for  hold- 
ing that  the  act  of  1907  was  intended  to  refer  to  mortgages  which 
had  prior  to  that  time  been  discharged  and  which  were  no  longer 
in  force.  The  statement  was  evidently  intended  to  be  filed  in 
reference  to  current  outstanding  mortgages  so  that  it  would  be 
shown  either  that  no  advance  had  been  made  during  the  pre- 
ceding year,  or,  if  such  advance  had  been  made,  the  amount 
thereof  could  be  in  this  manner  ascertained  and  the  collection 
of  the  tax  assisted.  I  do  not  believe  it  was  intended  that  the 
holder  of  a  mortgage,  who  had  complied  with  all  the  require- 
ments of  law  during  the  vitality  of  the  instrument,  could  be 
expected,  after  it  had  been  discharged  of  record,  to  comply  with 
subsequent  statutory  enactments  affecting  security  which  no 
longer  had  value  or  force,  or  else  submit  himself  to  liability  for 
very  substantial  penalties.  The  transaction  was  no  longer  of 
present  interest  and  may  even  have  passed  from  the  attention 
of  parties  if  sufficiently  occu||l|ed  with  other  current  matters.  I 
am  therefore  of  the  opinion  that  the  provisions  of  the  amendment 
of  1907,  which  took  effect  May  thirteenth  of  that  year,  did  not 
reach  a  theretofore  satisfied  mortgage,  including  the  mortgage 
under  consideration,  which  was  discharged  of  record  August 
twenty-sixth  of  the  preceding  year. 

This  section  under  consideration,  which  was  formerly  section 
301  of  the  Tax  Law,  is  now  to  be  found  substantially  re-enacted 
in  section  264  of  the  present  statute.  I  know  of  no  machinery 
which  adequately  protects  the  state  in  the  collection  of  any  tax 
which  may  have  accrued  by  reason  of  an  advance  upon  a  mortgage 
subsequent  to  July  1,  1906,  and  prior  to  May  13,  1907.  Of 
course  if  knowledge  of  the  fact  of  the  tax  is  avoided  during  the 
interim  an  action  might  be  maintained  to  recover. 

The  purpose  of  the  amendment  of  1907  was  undoubtedly  to 
bring  this  information  to  the  notice  of  the  tax  officers  but,  for  the 
/easons  stated,  it  has  not,  in  my  opinion,  any  retroactive  effect  for 
that  purpose. 
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In  the  Matter  of  Construiwo  Section  40  op  the  Qenerai* 
•  Corporation  Law. 

(Opinion  dated  February  14,  1913.) 

Extension  of  corporate  existence  when  stock  owned  by  another  corporation  — 
not  permitted  when  term  of  charter  of  possessed  corporation  has  expired. 

The  secretary  of  &tate  is  not  required  to  file  in  his  office  a  certificate 
of  the  Eureka  Lake  and  Yuba  Canal  Compiany,  a  domestic  corporation^ 
extending  the  corporate  existence  of  the  Summit  Water  and  Irrigating 
Company^  another  domestic  corporation,  to  a  term  coextensive  with  tlie 
corporate  life  of  the  first  mentioned  corporation,  under  section  40  of  the 
General  Corporation  Law,  when  it  appears  that  the  charter  of,  the  cor- 
poration secondly  mentioned  has  already  expired. 

The  Eureka  Lake  and  Yuba  Canal  Company,  a  domestic  corpo- 
ration, presents  to  the  secretary  of  state  a  certificate  prepared 
pursuant  to  section  40  of  the  Geii^Tal  Corporation  Law  extending 
the  corporate  existence  of  the  Summit  Water  and  Irrigating  Com- 
pany to  a  term  coextensive  with  the  corporate  life  of  the  Eureka 
Lake  and  Yuba  Canal  Company,  viz.,  December  5,  1915. 

From  the  certificate  it  appears  that  all  of  the  shares  of  the 
capital  stock  of  the  Summit  Water  and  Irrigating  Company  are 
lawfully  owned  by  the  Eureka  Lake  and  Yuba  Canal  Company, 
and  that  the  charter  of  the  Summit  Water  and  Irrigating  Company 
expired  on  May  26,  1909. 

The  secretary  of  state  asked  whether  he  is  required  to  file  this 
certificate. 

Carmody,  Attorney-General. —  Section  40  of  the  General  Cor- 
poration Law  provides: 

Extension  when  stock  is  otoned  ty  another  corporation.  If  all  the  stock 
of  a  corporation  other  than  a  corporation  formed  under  or  subject  to  the 
banking  law,  or  an  insurance  corporation,  or  a  turnpike,  plank-road  or  bridge 
corporation  shall  be  lawfully  owned  by  another  stock  corporation  entitled 
by  law  to  take  a  surrender  and  merger  thereof,  the  corporate  existence  of 
such  corporation  whose  stock  is  so  owned  may  be  extended  at  any  time  for 
the  term  of  the  corporate  existence  of  the  possessor  corporation,  by  filing 
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in  the  office  or  offices  in  which  the  original  certificate  or  certificates  of  incor- 
poration of  the  first-mentioned  corporation  werQ  filed,  a  certificate  of  such 
extension  executed  by  its  president  and  secretary  and  by  such  corporation 
owning  all  the  shares  of  its  capital  stock. 

In  the  certificate  presented  it  is  stated  that  the  Eureka  Lake 
and  Yuba  Canal  Company  is  organized  and  engaged  in  a  business 
similar  and  incidental  to  that  of  the  Summit  Water  and  Irrigating 
Company  and  is  entitled  by  law  to  take  a  surrender  and  merger 
of  the  latter  company. 

I  do  not  pass  upon  the  question  whether  these  two  corporations 
are  entitled  to  merge,  for  I  prefer  to  put  my  opinion  upon  another 
ground  which  compels  the  rejection  of  the  certificate  without 
determining  this  right 

Section  40  which  I  have  quoted  provides  that  the  corporate 
existence  of  a  corporation  whose  stock  is  owned  by  another  may 
be  extended  at  any  time  for  the  term  of  the  corporate  existence 
of  the  possessor  corporation.  It  is  the  meaning  of  this  phrase 
upon  which  the  question  turns.  The  applicant  asserts  that  the 
words  "  at  any  time  "  used  in  the  statute  mean  that  the  existence 
of  a  corporation  whose  charter  has  already  expired  may  be  ex- 
tended provided  it  is  owned  by  a  live  corporation  engaged  in  busi- 
ness similar  and  incidental  to  it. 

It  may  be  that  the  legislature  is  authorized  to  extend  the  cor- 
porate existence  of  a  corporation  prior  to  or  after  the  expiration 
of  its  charter  life.  But  I  do  not  believe  that  the  corporation  itself 
by  any  act  on  its  part,  without  express  legislative  authority,  has 
a  right  or  should  be  permitted  to  extend  its  corporate  existence 
after  the  same  has  expired.  For  the  same  reason  one  corporation 
owning  the  stock  of  another  should  not  be  permitted  to  extend 
the  charter  life  of  the  assessed  corporation  beyond  the  period  for 
which  it  was  created,  after  that  period  has  elapsed. 

This  view  is  fortified  in  a  measure  by  the  provisions  of  section 
38  of  the  General  Corporation  Law,  where  special  provision  is 
made  for  the  revival  of  the  corporate  existence  of  a  domestic 
corporation  after  it  has  expired,  if  it  has  issued  bonds  payable  at 
or  beyond  the  date  fixed  in  its  charter  and  certificate.  There  the 
legislature  has  specifically  conferred  such  a  power  upon  a  com- 
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pliance  with  that  section.  But  no  such  legislative  authority  is 
found  in  section  40,  as  I  interpret  it. 

I  reach  the  conclusion  that  there  can  be  no  revival  of  corporate 
existence  by  any  act  on  the  part  of  the  corporation  itself  or  by  a 
corporation  owning  its  stock,  unless  there  is  some  legislative  enact- 
ment which  specifically  permits  it. 

I  do  not  construe  section  40  as  giving  any  such  authority,  and 
in  the  view  which  I  take  of  that  section  the  words  "  at  any  time  " 
were  intended'to  mean  and  are  limited  to  a  time  before  the  charter 
of  the  possessed  corporation  expired. 

I  advise  against  filing  the  certificate  presented. 


In  the  Matter  of  the  Confedekate  Soldiebs  Being  Included 
Undeb  the  Tebm  "  Vetebans  "  under  Chapter  227,  Laws  of 
1912. 

(Opinion  dated  February  14,  1913.) 

Veterans  Civil  War  —  Gettysburg  anniversary  —  transportation  of  Confederate 
soldiera 

Confederate  as  well  as  federal  veterans  of  the  Civil  War  are  included 
within  the  term  "veterans"  as  referred  to  in  the  act  providing  for  the 
celebration  of  the  fiftieth  anniversary  of  the  Battle  of  Gettysburg  and 
appropriating  funds  for  the  transportation  of  veterans  thereto. 

Hon.  Horatio  C.  King,  brevet  colonel,  of  New  York  city,  sub- 
mitted an  inquiry  as  to  whether  under  the  provisions  of  chapter 
227  of  the  Laws  of  1912,  the  Gettysburg  Celebration  Act,  Con- 
federate veterans  residing  within  this  state  could  be  included  by 
the  commission  in  charge  in  the  invitation  extending 
transportation. 

Caemody,  Attorney-General. —  The  only  definitions  to  be  found 
in  law  books  as  to  meaning  of  the  word  "  veterans "  are  those 
given  in  cases  construing  civil  service  statutes  extending  exemp- 
tions from  examination,  giving  privileges  in  employment  and  a 
preference  from  discharge.     Those  cases  have  held  that  persons 
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who  fought  in  the  Union  armies  are  alone  included  in  the  tenn. 
These  cases  which  arose  in  northern  states,  properly  limited  to 
the  question  raised,  are  undoubtedly  correct.  These  privileges 
given  by  this  state  and  others  which  stood  with  the  Union  are 
recognized  as  recognition  of  the  valor  and  self-sacrifice  of  the 
men  who  bore  the  brunt  of  the  great  conflict.  It  would  hardly  be 
contended  that  erstwhile  enemies  should  receive  these  benefits. 
See  Report  of  the  Attorney-Genral,  vol.  2,  1913,  Feb.  6. 

But  the  case  presented  is  entirely  difiFerent  "  Veteran  "  as  de- 
fined in  Webster  is: 

Long  exercised  in  anything  especially  in  military  life  and  the  duties  of  a 
soldier;  long  practiced  or  experienced  —  one  long  exercised  in  any  service  or 
art,  particularly  in  war. 

This  is  much  broader  than  the  definition  given  in  the  cases  re- 
ferred to.  Nor  are  there  here  present  any  reasons  which  require 
that  the  accepted  dictionary  meaning  should  be  restricted ;  rather 
should  it  be  given  its  full  signification. 

This  is  a  reunion  of  soldiers  from  all  parts  of  the  country  and 
one  of  its  purposes  is  to  celebrate  peace  between  the  sections  and 
to  emphasize  that  sentiment  throughout  the  nation.  The  presence 
of  Confederate  soldiers,  who,  residing  in  New  York,  are  not  sent 
by  their  home  states,  will  help  to  reinforce  the  spirit  of  peace  and 
good  will  throughout  the  whole  country  which  the  great  meeting 
of  old  soldiers  is  meant  to  celebrate. 

Provision  should  be  made  primarily  for  the  veterans  to  whom 
the  state  owes  a  great  debt  of  gratitude.  I  am  of  the  opinion 
that  after  veterans  of  the  Union  armies  are  provided  for  the  com- 
mission has  power  under  the  act  to  include  within  the  invitation 
for  the  transportation  of  25,000  veterans  persons  residing  within 
this  state  who  fought  on  the  Confederate  side,  if  the  amount  of 
the  appropriation  available  permits. 


400  State  DxPAiETMEirT  Bepobts. 


Attomffy-QeaermL 


In  the  Matter  of  the  Maintenanoe  of  Poob  Pebsoi^s  under 

QUABANTINE. 
(Opinion  dated  February  14,  1913.) 

P<Kir  Law,  sections  37,  as  —  town  charge. 

A  family  which  has  been  receiying  poor  relief  from  their  town,  should, 
upon  their  confinement  under  quarantine  by  the  health  board  of  the 
village  within  which  they  reside,  be  supported  at  town  expense. 

George  H.  Davis,  M.  D.,  health  officer  of  the  village  of  Leroy, 
Genesee  county,  submitted  an  inquiry  as  to  whether  quarantine 
expenses  were  a  town  charge  or  a  village  charge  under  the  follow- 
ing statement  of  facts : 

In  the  village  of  Leroy,  Genesee  county,  a  family  had  been 
receiving  relief  from  the  poor  authorities  of  the  town  of  Leroy 
within  which  the  village  is  situated.  During  July,  1912,  they 
were  quarantined  by  the  village  board  of  health  for  scarlet  fever. 
As  soon  as  they  were  quarantined  the  poormaster  refused  to 
further  assist  them,  on  the  ground  that  their  support  had  become 
a  village  charge  incurred  by  the  village  board  of  health. 

Cabmody,  Attorney-General. —  The  question  presented  is,  I  be- 
lieve, a  novel  one,  althought  in  the  administration  of  Attorney- 
General  Cunneen  an  analogous  inquiry  was  presented.  He  there 
found  that  where  the  maintenance  of  poor  Indians  by  local  authori- 
ties is  made  a  state  charge  the  fact  that  they  w6re  quarantined 
would  not  relieve  the  state  from  liability  for  their  support  during 
the  quarantine,  although  the  local  board  of  health  could  charge  the 
municipality  with  the  expense  of  inspection  and  control.  Other 
opinions  of  this  department  which  have  been  examined  and  which 
throw  some  light  on  the  question  are  found  in  Attomey-Q^enerars 
Eeports,  1903,  p.  478;  1904,  p.  282;  1908,  pp.  512,  525,  351. 
Another  opinion  not  published  was  rendered  March  14,  1910. 

The  relief  of  poor  persons  is  variously  provided  for  under  the 
statutes  of  this  state  and  the  systems  of  administration  relating 
to  town  or  county  charges  may  in  many  particulars  differ,  but  the 
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general  provisions  hereinafter  referred  to  will,  I  believe,  have 
application  to  the  case  presented. 

Section  23  of  the  Poor  Law  provides: 

If  it  shall  appear  that  the  person  so  applying  requires  only  temporary 
relief,  or  is  sick,  lame  or  otherwise  disabled  so  that  he  cannot  be  con- 
veniently removed  to  the  county  almshouse,  or  that  he  is  a  person  who  should 
be  relieved  and  cared  for  at  his  home  under  article  six,  of  this  chapter  (the 
Poor  Law),  the  overseers  shall  apply  to  the  supervisor  of  the  town,  who 
shall  examine  into  the  facts  and  circumstances,  and  shall,  in  writing,  order 
such  sums  to  be  expended  for  the  temporary  relief  of  such  poor  person,  as  the 
circumstances  of  the  case  shall  require,  which  order  shall  entitle  the  over- 
seer to  receive  any  sum  he  may  have  paid  out  or  contracted  to  pay,  within 
the  amount  therein  specified,  from  the  county  treasurer,  to  be  by  him  charged 
to  the  county,  if  such  person  be  a  county  charge,  if  not,  to  be  cliarged  to  the 
town  where  such  relief  was  afforded;  but  no  greater  sum  than  ten  dollars 
shall  be  expended  or  paid  for  the  relief  of  any  one  poor  person,  or  one 
family,  without  the  sanction,  in  writing,  of  one  of  the  superintendents  of 
the  poor  of  the  county,  which  shall  be  presented  to  the  county  treasurer, 
with  the  order  of  the  supervisor,  except  when  the  board  of  supervisors  or 
town  board  has  made  rules  and  regulations  as  prescribed  in  section  thirteen 
of  this  chapter. 

This  is  supplemented  by  section  7,  which  provides: 

§  7.  Whenever  any  pestilence  of  infectious  or  contagious  disease  shall 
exist  in  any  county  alms-house  or  in  its  vicinity,  and  the  physician  thereof 
shall  certify  that  such  pestilence  or  disease  is  likely  to  endanger  the  health 
of  the  persons  supported  thereat,  the  superintendent  of  the  poor  of  such 
county  shall  cause  the  persons  supported  at  such  alms-house  or  any  of  them, 
to  he  removed  to  such  other  suitable  place  in  the  same  county  as  shall  be 
designated  by  the  board  of  health  of  the  city,  town  or  village  within  which 
such  alms-house  shall  be,  there  to  be  maintained  and  provided  for  at  the 
expense  of  the  county,  with  all  necessary  medical  care  and  attendance,  until 
they  can  be  safely  returned  to  the  county  almshouse  from  which  they  were 
taken,  or  otherwise  discharged. 

See  also  section  25  of  the  Public  Health  Law,  to  same  effect 
In  this  case  the  poor  family  supported  "  temporarily  "  being 
residents  of  the  town,  their  ordinary  relief  would  be  a  town  charge. 
Only  where  the  poor  person  is  not  a  resident  of  the  town  is  the 
supervisor  to  be  reimbursed  by  the  county.     Poor  Law,  §  42. 

The  fact  that  it  had  been  necessary  to  quarantine  them  would 
not  relie\'e  the  poor  authorities  from  responsibility  for  their  sup- 
port.   In  the  one  case,  where  poor  persons  are  inmates  of  an  alms- 
VoL.  Ill  — 26 
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house,  the  poor  authorities  are  expressly  charged  with  the  expense 
of  maintenance ;  in  the  other  case  persons  who  because  of  sickness 
may  not  be  removed  to  the  almshouse  are  also  to  be  maintained 
by  the  poor  authorities. 

I  am  therefore  of  the  opinion  that  the  officials  in  charge  of  the 
poor  in  the  town  of  Leroy  are  not  relieved  from  responsibility  for 
the  care  and  maintenance  of  the  poor  family  referred  to.  Care 
and  maintenance  include  whatever  is  necessary  in  the  way  of  food, 
light,  heat,  clothing,  bedding,  etc.  The  village  of  Leroy  is  liable, 
as  pointed  out  in  Mr.  Cunneen's  opinion,  for  the  expense  of  in- 
spection, control  and  other  expenses  incurred  by  the  health  officer 
as  an  administrative  officer. 

The  question  incidentally  submitted  as  to  the  statutory  power 
of  a  village  to  raise  money  for  the  care  of  persons  quarantined  has 
no  bearing  in  view  of  the  solution  reached.  It  may  be  said  in 
passing,  however,  that  because  of  the  very  mandatory  provisions 
of  the  Public  Health  Law,  a  duty  exists,  and  where  expense  is  a 
proper  village  charge  the  money  must  be  provided.  Kent  v.  Vil- 
lage of  North  Tarrytown,  26  Misc.  Rep.  87. 


In  the  Matter  of  the  Authority  op  a  Board  of  Supervisors  to 
Employ  Attorneys  to  represent  the  Board  on  an  Appeal  to  the 
State  Board  of  Tax  Commissioners. 

(Opinion  dated  February  17,  1913.) 

Appeal  from  equalization  of  board  of  supervisors  —  counsel  employed  by  the 
board,  how  paid  — bills  must  be  audited  by  the  board  in  the  usual 
manner. 

The  supervisors  of  certain  towns  or  cities  within  the  county  of  Tomp- 
kins having  appealed  to  the  state  board  of  tax  commissioners,  as  provided 
by  section  175  of  the  Tax  Law,  from  the  decision  of  the  board  of  super- 
visors equalizing  assessments,  the  board  is  authorized  to  employ  an 
attorney  to  represent  and  defend  the  action  of  the  board. 

The  reasonable  costs  and  expenses  so  incurred  are  a  proper  county 
charge,  but  the  bills  of  such  counsel  must  be  presented  to  and  audited 
by   the  board   in   the   usual   manner;    and   the  county   treasurer   is  not 
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authorized  to  pay  claims  for  services  of  such  counsel  upon  the  audit  of  a 
committee  representing  the  respondent  towns. 

Hon.  B.  P.  Lent,  county  treasurer  of  Tompkins  county,  sub- 
mitted an  inquiry  based  upon  the  following  facts:  The  super- 
visors of  the  city  and  town  of  Ithaca,  respectively,  having  appealed 
to  the  state  board  of  tax  commissioners  from  the  action  of  the 
board  of  supervisors  of  Tompkins  county  in  the  matter  of  the 
equalization  of  the  assessment  rolls  for  the  year  1913,  the  board  of 
supervisors  at  a  special  meeting  thereof,  duly  called  for  that  pur- 
pose, adopted  a  resolution  employing  counsel  to  represent  the 
board  in  defending  its  action  upon  said  appeal  and  further  adopted 
a  resolution  in  words  as  follows : 

Resolved  that  the  sum  of  $1,000  be  and  the  same  hereby  is  appropriated 
to  pay  the  expenses  of  defending  the  action  brought  by  the  supervisors  from 
the  city  of  Ithaca  and  the  town  of  Ithaca.  Said  action  is  the  appeal  of  the 
state  board  of  tax  commissioners  from  the  act  of  the  board  of  supervisors  of 
Tompkins  county  in  the  equalization  of  assessments  and  correction  of  assess* 
ment  rolls  of  said  county  as  made  on  the  13th  day  of  December,  1912. 

Resolved  further  that  if  there  are  not  sufficient  funds  in  the  county  treas- 
urer's hands  with  which  to  pay  said  amount,  the  county  treasurer  is  hereby 
authorized  to  borrow  all  or  part  of  said  sum  on  the  obligation  of  the  county 
of  Tompkins,  issued  by  him  for  and  in  behalf  and  in  the  name  of  said  county. 

Be  it  further  resolved  that  the  county  treasurer  be  directed  to  pay  any 
sums  up  to  the  said  $1,000  upon  an  order  signed  by  the  committee,  consist- 
ing of  the  supervisors  from  the  towns  of  Tompkins  county  with  the  exception 
of  the  supervisor  of  the  town  of  Ithaca. 

The  inquiry  was  as  follows:  Am  I  authorized  to  honor  the 
orders  of  the  committee  representing  the  respondent  towns  for  the 
payment  of  the  service  bills  of  said  counsel  ? 

Carmody,  Attorney-General. —  I  am  informed  that  the  board  of 
supervisors  of  Tompkins  county  has  not  appointed  a  county  attoi^ 
ney,  as  provided  for  by  section  210  of  the  County  Law,  but  that 
the  clerk  of  the  board,  who  is  a  lawyer,  has  been  accustomed  to 
serv^e  as  counsel  to  the  board,  pursuant  to  a  resolution  providing 
in  substance  that  the  board  is  at  liberty  to  employ  other  counsel 
when  deemed  necessary. 

It  thus  appearing  that  there  is  nothing  in  the  statutes  or  pre- 
vious action  of  the  board  to  prohibit  the  employment  of  other 
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couDBel,  it  is  clear  Aat  it  is  its  right,  if  not  its  duty,  to  employ 
counsel  to  defend  its  action,  if  it  believes  its  action  to  be  just, 
and  that  the  reasonable  charges  of  such  counsel  and  necessary 
expenses  incurred  in  defending  its  action  before  the  state  board 
of  tax  commissioners  is  a  county  charge.  People  ex  reL  Board  of 
Supervisors  of  Ulster  Co.  v.  City  of  Kingston,  108  N.  Y.  82; 
People  ex  rel.  Burhans  v.  Supervisors,  32  Hun,  607. 

Primarily  the  expenses  so  incurred  are  to  be  borne  by  the 
county,  but  provision  is  made  by  section  178  of  the  Tax  Law  by 
which  the  burden  is  ultimately  to  be  borne  by  the  unsuccessful 
towns  or  city,  as  the  case  may  be. 

However,  I  am  of  the  opinion  that  before  any  moneys  can  be 
paid  to  such  counsel  his  bills  for  services  must  be  duly  presented 
to  and  audited  by  the  board  of  supervisors  at  a  regular  session 
or  special  session  called  for  that  purpose.  The  power  of  audit, 
vested  in  the  board  of  supervisors,  is  judicial  in  its  nature  and 
cannot  be  del^ated  to  any  committee  or  portion  of  the  hoard, 
and  if,  as  would  seem,  it  was  intended  by  the  resolution  referred 
to,  to  require  the  county  treasurer  to  pay  moneys  from  time  to 
time  to  such  counsel  upon  the  audit  or  order  of  the  committee 
representing  the  supervisors  from  the  towns  defending  the  action 
of  the  board,  without  a  prior  audit  by  the  board  of  supervisors 
of  such  bills,  it  is,  in  my  opinion,  to  that  extent  unauthorized  and 
ineffectual  and  payment  of  money  pursuant  thereto  would  afford 
no  protection  to  the  county  treasurer.  In  other  words,  before 
any  moneys  can  be  paid  to  such  counsel  his  bills  must  be  presented 
to  and  audited  by  the  board  as  and  in  the  manner  in  which  all 
other  bills  are  audited. 


In  the  Matter  of  the  Authority  of  the  State  Athletic  Com- 
mission Tinder  the  Athletic  Commission  Law. 

Laws  zgi  i,  gection  779  —  section  3  —  revocation  of  license  —  sale  of  tickets  — 
exhibitions. 

The  commiBsion  has  jurisdiction  to  entertain  a  complaint  against  the 
Empire  Athletic  Club  in  a  proceeding  to  revoke  its  license  provided  such 
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complaint  is  based  upon  an  allegation  that  the  club  has  violated  a  reason- 
able rule  of  the  commission  in  force  on  January  14,  1913,  or  an  ordinance 
or  statute  pertaining  to  buildings  in  the  city  of  New  York. 

The  commission  is  authorized  by  law  to  regulate  the  sale  of  tickets  for 
boxing  matches  by  adopting  reasonable  rules  not  in  conflict  with  any 
existing  ordinance  or  statute. 

The  commission  in  its  sphere  of  regulation  of  boxing  exhibitions  may 
revoke  licenses  to  boxing  clubs  upon  their  violation  of  ordinances  and 
statutes  pertaining  to  buildings  in  the  city  of  New  York,  subject,  how- 
ever, to  review  by  the  court  in  certiorari  proceedings. 

Hon.  Charles  J.  Harvey,  secretary  of  the  State  Athletic  Com- 
mission, submitted  the  following  inquiries : 

1.  Has  the  state  athletic  commission  jurisdiction  to  entertain 
a  complaint  against  the  Empire  Athletic  Club  in  a  proceeding  to 
revoke  its  said  license  upon  the  ground  that  it  sold  tickets  in 
excess  of  the  seating  capacity  of  the  building  in  which  the  match 
was  held  ? 

2.  Is  the  commission  authorized  by  the  provisions  of  chapter 
779  of  the  Laws  of  1911,  to  regulate  the  sale  of  tickets  for  boxing 
matches  by  adopting  rules  to  limit  the  number  sold  to  the  capacity 
of  the  house  or  to  regulate  the  number  of  general  admission  tickets 
sold  in  excess  of  seating  capacity  or  to  regulate  the  number  of 
standees  permissible  in  aisles  and  spaces  behind  the  seats  ? 

3.  Are  the  above  enumerated  matters  within  the  exclusive  juris- 
diction of  the  board  of  aldermen  and  other  departments  of  the 
municipal  government  ? 

Section  3,  chapter  779  of  the  Laws  of  1911,  known  as  the  Ath- 
letic Commission  Law,  is  as  follows : 

The  commission  shall  have,  and  hereby  is  vested  with,  the  sole  direction,, 
management,  and  control  of  and  jurisdiction  over  all  boxing  and  sparring 
matches  and  exhibitions  to  be  conducted,  held  or  given  within  the  state 
by  any  club,  corporation  or  association;  and  no  boxing  or  sparring  match 
or  exhibition  shall  be  conducted,  held  or  given  -within  the  state  except  pur- 
suant to  its  authority  and  in  accordance  with  the  provisioas  of  this  act.. 
The  commission  may,  in  its  discretion  issue,  and  at  its  pleasure  revoke,  a 
license  to  conduct,  hold,  or  give  boxing  and  sparring  matches  and  exhibitions 
to  any  club,  corporation  or  association  which  shall  at  the  time  application 
therefor  be  made  own  or  hold  a  lease  for  at  least  one  year  upon  the  building 
wherein  it  may  be  proposed  to  conduct,  hold  or  give  such  boxing  or  sparring 
match  or  exhibition  and  which,  if  it  be  an  amateur  athletic  association,  ma'y 
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be  incorporated  or  organized  in  accordance  with  the  rules  of  the  Amattur 
Athletic  Union  of  the  United  States.  Every  license  shall  be  subject  to  such 
rules  and  regulations,  and  amendments  thereof,  as  the  commission  may  pre- 
scribe. Every  application  for  a  license,  as  herein  provided  for,  shall  be  in 
writing  and  shall  be  addressed  to  the  commission  and  shall  be  verified  by 
some  officer  of  the  club,  corporation  or  association,  on  whose  behalf  the  appli- 
cation may  be  made.  It  shall  contain  a  recital  of  such  facts,  as,  under  the 
provisions  hereof,  will  show  the  applicant  entitled  to  receive  a  license  and, 
in  addition  thereto,  such  other  facts  and  recitals  as  the  commission  may  by 
rule  require  to  be  shown. 

Prior  to  the  enactment  of  the  above  mentioned  act,  sparring 
was  prohibited  and  declared  a  misdemeanor  (Penal  Law,  §  1710), 
and  is  to-day  unless  conducted  under  the  supervision  of  the  state 
athletic  commission.  Keeping  in  mind  the  language  of  the  statute 
and  its  purpose  to  license  the  doing  in  one  place  of  what  was  a 
crime  in  another,  it  is  clear  that  the  legislature  intended  in  the 
enactment  of  the  statute  mentioned  to  confer  upon  the  state  ath- 
letic commission  plenary  powers  for  the  regulation  of  boxing 
matches. 

It  is,  therefore,  my  opinion  that  the  answers  to  the  questions 
above  set  forth  should  be  stated  as  follows : 

The  state  athletic  commission  has  jurisdiction  to  entertain  a 
complaint  against  the  Empire  Athletic  Club  in  a  proceeding  to 
revoke  its  license  provided  such  complaint  is  based  upon  an  alle- 
gation that  the  club  has  violated  a  reasonable  rule  of  the  commis- 
sion in  force  on  January  14,  1913,  or  an  ordinance  or  statute  per- 
taining to  buildings  in  the  city  of  New  York. 

The  state  athletic  commission  is  authorized  by  law  to  regulate 
the  sale  of  tickets  for  boxing  matches  by  adopting  reasonable  rules 
not  in  conflict  with  any  existing  ordinance  or  statute. 

The  state  athletic  commission  in  its  sphere  of  regulation  of 
boxing  exhibitions  may  revoke  licenses  to  boxing  clubs  upon  their 
violation  of  ordinances  and  statutes  pertaining  to  buildings  in  the 
city  of  New  York,  subject,  however,  to  review  by  the  court  in 
certiorari  proceedings. 
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In  the  Matter  of  Stock  Transfer  Tax  Law. 

(Opinion  dated  February  18,  1913.) 

The  ezpiratlon  of  voting  trust  stamps  to  be  afiSzed  to  the  surrendered  stock 
certificates. 

Where  upon  the  expiration  of  a  voting  trust,  in  accordance  with  itd 
terms,  the  holders  of  voting  trust  certificates  surrender  the  same  to  the 
depositary,  and  the  voting  trustees  endorse  and  transfer  to  the  parties, 
entitled  thereto  the  certificates  of  stock  issued  to  them  by  the  corporation, 
stamps  should  be  affixed  to  the  certificates  issued  by  the  corporation  to 
the  voting  trustees  and  surrendered  as  aforesaid  rather  than  to  the  sur- 
rendered voting  trust  certificates. 

Hon.  William  Sohmer,  state  comptroller,  submitted  the  fol- 
lowing facts :  The  voting  trust  in  the  stock  of  the  Federal  Signal 
Company  of  Albany,  X.  Y.,  having  in  accordance  with  its  terms 
expired,  each  individual  holder  of  the  original  stock  of  the  cor- 
poration or  its  assigns  is  entitled  to  the  return  of  his  stock. 
When  all  of  the  voting  trust  certificates  are  turned  into  the  de- 
positary the  voting  trustees  will  be  required  to  endorse  and  trans- 
fer back  to  the  original  holders  or  their  assigns  the  certificates  of 
stock  issued  to  them. 

Upon  these  facts  the  comptroller  asked  whether  stamps  for  the 
amount  of  the  tax  payable  on  such  transfer  should  be  attached  to 
the  voting  trust  certificates  when  surrendered  as  aforesaid  or  to 
the  stock  certificates  issued  to  the  voting  trustees  so  surrendered. 

Carmody,  Attorney-General. —  As  I  regard  the  transaction, 
the  real  transfer  is  effected  by  the  return  by  the  voting  trustees 
to  the  original  depositors  or  their  assigns  of  the  certificates  issued 
to  them  by  the  corporation,  as  aforesaid,  and  accordingly  I  am 
of  the  opinion  that  section  270  of  the  Tax  Law  requires  that  the 
stamps  be  attached  to  the  stock  certificates  so  surrendered  rather 
than  to  the  voting  trust  certificates  surrendered  to  the  depositary. 
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In  the  Matter  of  the  General  Corporation  Law,  Section  312, 

Relative  to  Court  Applications. 

(Opinion  dated  February  19,  1913.) 

Provisions  of  this  section  not  applicable  to  supplementary  proceedings. 

The  proyisions  of  section  312  of  the  General  Corporation  Law,  requiring 
service  upon  the  attorney-general  of  all  motion  and  other  papers  in 
actions  or  proceedings  for  the  dissolution  of  the  corporation  or  the 
distribution  of  its  assets,  do  not  apply  to  proceedings  supplementary  to 
execution. 

George  W.  Glaze,  Esq.,  of  New  York  city-  submitted  the  fol- 
lowing query:  Do  the  provisions  of  section  312  of  the  General 
Corporation  Law  require  the  service  upon  the  attorney-general  of 
all  motions  and  motion  papers  in  proceedings  supplementary  to 
execution  against  a  corporation,  instituted  under  and  pursuant 
to  the  provisions  of  chapter  17,  title  12,  article  I  of  the  Code  of 
Civil  Procedure,  as  amended  by  chapter  278  of  the  Laws  of 
1908? 

Carmody,  Attorney-General. —  Section  312  of  the  General 
Corporation  Law,  which  is  in  substance  a  re-enactment  of  chapter 
378  of  the  Laws  of  1883,  so  far  as  material  provides  that: 

a  copy  of  all  motions  and  all  motion  papers,  and  a  copy  of  any  other  appli- 
cation to  the  court,  together  with  a  copy  of  the  order  or  judgment  to  be  pro- 
posed thereon  to  the  court,  in  every  action  or  proceeding  for  the  dissolution 
of  a  corporation  or  a  distribution  of  its  assets,  shall,  in  all  cases,  be  served 
on  the  attorney-general     ♦     ♦     •, 

The  courts  have  held  that  this  section  applies  to  all  actions  or 
proceedings  for  the  dissolution  of  corporations  and  to  all  actions 
or  proceedings  which  will  effect  a  distribution  of  the  funds  of  the 
corporation  among  its  creditors,  such  as  sequestration  proceed- 
ings ;  but  so  far  as  I  am  aware  it  has  never  been  held  to  apply  to 
proceedings  supplementary  to  execution  and  it  has  not  been  the 
practice  to  serve  the  attorney-general  with  motion  or  other  papers 
in  these  proceedings. 
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I  am  of  the  opinion  that  the  word  "  distribution  "  was  here 
employed  in  the  sense  of  a  division  or  apportionment  of  the  assets 
of  the  corporation  among  its  various  creditors  or  other  persons  by 
law  entitled  thereto.  In  this  sense  proceedings  supplementary  to 
execution,  of  course;  accomplish  no  such  purpose,  the  vigilant 
creditor  obtaining  a  priority,  no  distribution  being  made  except 
to  such  parties  as  come  in  and  make  themselves  parties  to  the  pro- 
ceedings. In  other  words,  there  is  no  distribution  but  merely  a 
satisfaction  of  the  judgment  claim  of  the  party  or  parties  insti- 
tuting the  proceeding. 

I  conclude  that  the  provisions  of  section  312  of  the  General 
Corporation  Law  do  not  apply  to  proceedings  supplementary  to 
execution. 


In  the  Matter  of  the  Public  Officers  Law,  Section  67. 

(Opinion  dated  February  24,  1913.) 

Fees  —  town  clerk  —  town  charges. 

A  town  clerk  is  not  entitled  to  a  fee  for  receiving  books  and  papers 
deposited  by  retiring  town  officers,  or  for  filing  papers  in  criminal  cases 
tried  before  a  justice  of  the  peace. 

Hon.  James  A.  Wendell,  deputy  state  comptroller  submits  the 
following  outline  of  facts  and  query:  In  the  work  of  the  munic- 
ipal accounts  bureau  of  the  state  comptroller's  office,  under  article 
III  of  the  General  Municipal  Law,  it  is  found  that  in  some  in- 
stances the  town  clerk  makes  a  charge  against  his  town  of  six 
cents  for  filing  each  paper  delivered  to  him  by  a  justice  of  the 
peace,  pursuant  to  section  3144  of  the  Code  of  Civil  Procedure; 
also  a  charge  is  sometimes  made  by  the  town  clerk  for  each  paper 
deposited  in  his  office  by  a  justice  of  the  peace  where  the  papers 
relate  to  a  criminal  action  tried  before  the  justice.  Is  it  proper 
for  the  town  clerk  to  make  these  charges  against  the  town  ? 

Carmoby,  Attorney-General. —  Section  67  of  the  Public  Offi- 
cers Law  provides  as  follows : 
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1.  Each  public  ofScer  upon  whom  a  duty  is  expressly  imposed  by  law,  must 
execute  the  same  without  fee  or  reward,  except  where  a  fee  or  other  compeu^^a- 
tion  therefor  is  expressly  allowed  by  law. 

2.  An  ofScer  or  other  person  to  whom  a  fee  or  other  compensation  is  allowed 
by  law,  for  any  service,  shall  not  charge  or  receive  a  greater  fee  or  reward,  lur 
that  service,  than  is  so  allowed. 

Fees  are  provided  for  town  clerks  in  various  statutes  and  under 
the  Town  Law  they  are  entitled  to  $^  a  day  while  engaged  neces- 
sarily in  work  for  the  town. 

Under  the  statute  quoted  and  by  the  authority  of  the  courts 
where  no  fee  is  expressly  provided  none  is  to  be  given.  See 
People  ex  rel.  v.  Sippell,  116  App.  Div.  753 ;  Matter  of  Town  of 
Hempstead,  36  id.  321,  329;  affd.,  160  N.  Y.  685. 

The  work  described  is  for  the  benefit  of  the  town,  although  not 
exclusively,  and  should  be  done  in  connection  with  the  duties 
for  the  municipality  which  are  paid  for  at  a  per  diem  rate. 


In  the  Matter  of  the  Barge  Canai* 

(Opinion  dated  February  25,  1913.) 

$101,000,000  bond  issue  —  completion  of  work. 

Although  the  state  engineer  has  stated  that  in  his  opinion  it  will  not 
be  possible  to  complete  all  the  work  on  the  Barge  canal  within  the  sum 
authorized  to  be  raised  by  bond  issue,  there  is  nothing  in  the  situation 
requiring  the  abandonment  of  work  on  contracts  already  awarded,  or  a 
refusal  to  pay  for  work  already  performed. 

Hon.  William  Sohmer,  state  comptroller,  submitted  an  in- 
quiry as  follows :  A  statement  has  been  made  by  the  state  engineer 
and  surveyor  that  the  construction  of  the  Erie,  Champlain  and 
Oswego  canals  cannot  be  completed  within  the  sum  of  $101,000,- 
000  authorized  to  be  raised  by  bonds,  under  the  provisions  of 
the  Barge  Canal  Act  and  the  State  Finance  Law,  can  further 
payments  be  made  from  the  Barge  canal  appropriation  ? 

Carmody,  Attomey-Gfeneral. —  In  his  annual  report  to  the 
legislature,  dated  January  7,  1913,  the  state  engineer  says,  at 
pages  14  and  20: 
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As  a  result  of  my  investigation  and  study  of  the  conditions  with  reference 
to  the  Barge  canal  improvement  it  is  my  opinion  that  *  *  *  the  whole  project 
as  contemplated  by  chapter  147  of  the  Laws  of  1903  and  amendatory  acts  can- 
not be  completed  within  the  original  appropriation  of  $101|000,000. 

It  would  therefore  seem  that  within  the  course  of  the  next  two  years,  unless 
some  action  is  taken  by  the  legislature,  a  condition  will  exist  wherein  the  total 
appropriation  of  $101,000,000  will  have  been  exhausted  and  the  state  will  be 
under  obligations  for  expense  for  which  there  will  be  no  funds  ayailable  for 
payment. 

I  have  been  advised  at  the  office  of  the  state  comptroller  that 
of  the  $101,000,000  bond  issue  provided  for  the  Barge  canal  im- 
provement, $63,000,000  in  bonds  have  been  sold.  Up  to  date  the 
sum  realized  has  been  spent.  There  is  thus  left  $38,000,000, 
which  may  be  raised  from  sales  of  bonds.  From  this  sum  approxi- 
mately $26,000,000  will  be  required  for  payments  on  contracts 
already  entered  into.  For  all  other  charges  against  the  entire 
fund  there  is  left  contingently  only  about  $12,000,000. 

For  the  situation  thus  developed  the  statute  which  has  the  most 
significance  is  section  3  of  chapter  302  of  the  Laws  of  1906.  It 
provides  in  reference  to  Barge  canal  construction: 

Contracts  for  the  said  improvement  of  the  canals  may  be  made  from  time 
to  time,  provided  that  together  with  the  cost  of  the  necessary  lands,  structures 
and  waters  and  all  other  expenses  of  the  work,  they  shall  not  in  the  aggregate 
exceed  the  amount  of  the  bonds  authorized  by  law  for  such  improvement  and 
the  amount  realized  on  the  sale  of  the  abandoned  canal  lands,  any  provision 
of  chapter  four  hundred  and  seventy-nine  of  the  laws  of  eighteen  hundred 
and  ninety-nine  to  the  contrary  notwithstanding. 

It  will  be  noted  that  this  section  expressly  exempts  from  appli- 
cation to  the  Barge  canal  contracts  the  statute  referred  to,  which 
has  now  become  section  38  of  the  State  Finance  Law  and  which 
is  evidently  the  section  of  such  law  referred  to  in  your  letter. 

It  is  not  necessary  that  contracts  should  be  awarded  for  the 
completion  of  the  canal  before  any  of  them  are  binding.  Such 
condition  is  expressly  precluded  by  the  provisions  of  the  law 
quoted  and  also  of  the  original  Barge  Canal  Referendum  Act, 
which  contemplated  clearly  the  letting  of  contracts  by  piecemeal 
by  definite  contract  sections. 

There  is  nothing  whatever  in  the  situation  presented  which 
suggests  the  propriety  of  withholding  the  payments  upon  con- 
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tracts  already  entered  into.  There  is  nothing  to  indicate  that 
such  contracts,  together  with  the  costs  of  the  necessary  lands, 
structures  and  waters  and  all  other  expenses  of  the  work,  will 
exceed  the  amount  of  bonds  authorized  by  law  for  such  improve- 
ment and  the  amount  realized  on  the  sale  of  abandoned  canal 
lands.  If  it  should  become  apparent  that  the  entering  into 
further  contracts  will  more  than  exhaust  the  funds  which  may  be 
applicable  for  this  purpose  until  the  limitations  of  the  statute, 
such  further  contracts  should  not  be  made. 

The  question  as  to  the  cost  of  lands,  structures  and  waters  is 
highly  problematical.  It  is  stated  by  the  state  engineer  that  such 
cost  will  exceed  the  amount  estimated  therefor.  It  is  not  a  mat- 
ter which  can  be  the  subject  of  exact  computation.  Claims  to 
very  large  amounts  have  been  filed.  It  is  possible  that  they  may 
be  very  materially  reduced  in  actual  judgments.  The  amount  to 
be  realized  by  the  sale  of  abandoned  canal  lands  is  also  prob- 
lematical. In  many  cases  this  land  may  be  extremely  valuable, 
especially  where  the  old  canal  runs  through  now  populous  cities. 

In  my  opinion  it  would  be  absurd  to  suspend  this  great  work 
upon  the  apprehension  that  funds  may  not  be  available.  I  do  not 
believe  that  the  legislature  will  permit  the  loss  of  this  great  in- 
vestment of  the  people's  money  for  the  lack  of  a  small  percentage 
additional.  It  may  in  the  end  perhaps  be  necessary  and  perhaps 
not.  It  may  be  that  with  efficient  management  of  the  work  of 
construction,  and  a  careful  economy  in  the  expenditure  of  the 
people's  money,  the  necessity  for  a  further  appropriation  than 
those  already  authorized  may  be  avoided.  If  not,  it  is  to  be 
hoped  and  expected  that  whatever  sums  are  necessary  will  be 
made  available  for  the  honest  and  economical  completion  of  the 
work. 

As  I  read  the  report  of  the  state  engineer,  it  was  with  this 
apprehension  in  mind  that  he  requested  the  legislature  to  make 
provision  for  further  funds  for  the  purpose  in  order  that  the 
work  might  not  cease  for  lack  of  funds  in  future. 

You  are  therefore  advised,  in  response  to  your  inquiry,  that 
further  payments  from  the  Barge  canal  appropriation  may  prop- 
erly be  made. 
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In  the  Matter  of  Construing  the  Military  Law. 

(Opinion  dated  February  28,  1913.) 

Apportionment  of  United  States  funds  to  the  Veteran  Corps  of  Artillery. 

The  Veteran  Corps  of  Artillery  of  the  state  of  New  York  is  entitled  to 
share  in  the  distribution  of  the  United  States  funds,  alloted  to  the  sup- 
port of  the  militia  in  this  state,  according  to  its  effective  strength  to  be 
determined  by  the  adjutant-general. 

The  adjutant-general  submitted  the  following  inquiry :  "  Is 
the  Veteran  Corps  of  Artillery  of  the  state  of  New  York  entitled 
to  a  portion  of  the  funds  of  the  United  States  allotted  to  the 
support  of  the  militia  of  this  state  and  disbursed  by  the  adjutant- 
general  i " 

Carmody,  Attorney-General. —  The  Veteran  Corps  of  Artillery 
of  the  state  of  New  York  is  the  oldest  military  organization  of 
the  state.  It  was  organized  in  1790  exclusively  by  officers  and 
soldiers  who  had  served  in  the  Continental  army  of  the  Revolu- 
tionary war,  and  the  organization  of  the  corps  was  approved  by 
Governor  Clinton  March  8,  1791. 

The  membership  of  the  corps  at  the  present  time  is  confined  to 
male  descendants  of  original  members  or  of  members  who  had 
served  honorably  in  the  War  of  1812.  This  limitation  as  to 
membership  was  confirmed  by  chapter  91  of  the  Laws  of  1895  of 
the  state  of  New  York.  The  corps  has  from  time  to  time  during 
its  existence  received  ordnance  and  ammunition  furnished  by  the 
state.  In  the  War  of  1812  the  corps  was,  for  a  time,  assigned  to 
garrison  North  Redoubt  in  New  York  harbor,  and  was  afterward, 
by  order  of  Governor  Tompkins,  attached  for  artillery  duty  to  a 
division  of  the  New  York  State  Artillery.  In  a  report  to  the 
assembly  of  the  state  of  New  York  under  date  of  March  15, 

1813,  the  corps  was  reported  by  Governor  Tompkins  as  being 
ready  to  enter  service  at  a  moment's  warning.     On  September  2, 

1814,  it  entered  the  United  States  military  service  for  a  period  of 
six  months  imder  a  call  for  militia  issued  by  President  Madison. 
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The  first  National  Military  Law  was  enacted  by  congress  on 
May  8,  1792,  the  title  of  the  act  being  "An  act  more  effectually 
to  provide  for  the  national  defense  by  establishing  an  uniform 
militia  throughout  the  United  States."  Included  in  this  act  of 
congress  was  the  following  provision: 

All  corps  of  artillery^  cavalry  and  infantry  now  existing  in  any  state,  which, 
by  any  law,  custom  or  usa^e  thereof  have  not  been  incorporated  with  the 
militia,  or  are  not  governed  by  the  general  regulations  thereof,  shall  be  allowed 
to  retain  their  accustomed  privileges,  subject,  nevertheless,  to  all  other 
duties  required  by  law  in  like  manner  as  the  other  militia. 

This  act  of  1792  was  re-enacted  in  1874  and  became  a  part  of 
the  United  States  Eevised  Statutes.  The  act  of  congress  of  1874 
continued  in  force  until  January  21,  1903,  when  it  was  amended 
in  many  particulars  and  was  finally  re-enacted  by  congress  on 
May  27,  1908. 

In  section  1  of  the  act  of  Congress  of  1903  and  also  in  the 
same  section  of  the  act  of  1908  it  is  provided  that  the  militia 
shall  consist  of  every  able  bodied  male  citizen  and  of  every  able 
bodied  male  of  foreign  birth  who  has  declared  his  intention  to 
become  a  citizen  who  is  more  than  eighteen  and  less  than  forty- 
five  years  of  age,  and  that  the  militia  shall  be  divided  into  two 
classes,  namely,  the  organized  militia  to  be  known  as  the  National 
Guard  of  the  state  and  the  remainder  to  be  known  as  the  reserve 
militia. 

Section  3  of  both  acts  provides: 

That  the  regularly  enlisted,  organized  and  uniformed  active  militia  in  the 
several  states  and  territories  and  the  District  of  Columbia  who  have  hereto- 
fore participated  or  shall  hereafter  participate  in  the  apportionment  of  the 
annual  appropriation  provided  by  section  1661  of  the  revised  statutes  of  the 
United  States,  as  amended,  whether  known  and  designated  as  national  guard, 
militia  or  otherwise  shall  constitute  the  organized  militia.  On  and  after 
January  21,  1910,  the  organization,  armament  and  discipline  of  the  organized 
militia  in  the  several  states  and  territories  and  the  District  of  Columbia  shall 
be  the  same  as  prescribed  for  the  regular  army  of  the  United  States,  subject 
in  time  of  peace  to  such  general  exceptions  as  may  be  authorized  by  the 
secretary  of  war. 

Included  in  section  3  of  both  acts  is  a  provision  as  follows : 
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And  provided  further.  That  any  corps  of  artillery,  cavalry  and  infantry 
existing  in  any  of  the  states  at  the  passage  of  the  act  of  May  eighth,  seventeen 
hundred  and  ninety -two,  which,  by  the  laws,  customs,  or  usages  of  the  said 
states,  have  been  in  continuous  existence  since  the  passage  of  said  act,  under 
its  provisions  and  under  the  provisions  of  section  two  hundred  and  thirty-two 
and  sections  sixteen  hundred  and  twenty-five  to  sixteen  hundred  and  sixty, 
both  inclusive,  of  title  sixteen  of  the  Revised  Statutes  of  the  United  States, 
relating  to  the  militia,  shall  be  allowed  to  retain  their  accustomed  privileges, 
subject,  nevertheless,  to  all  other  duties  required  by  law,  in  like  manner  as 
the  other  militia. 

The  Veteran  Corps  of  Artillery  of  the  state  of  New  York  has 
been  in  continuous  existence  since  the  act  of  congress  of  May  8, 
1792.  In  a  report  made  by  the  adjutant-general  of  the  United 
States  army  under  date  of  November  27,  1906  and  submitted  to 
congress  by  the  then  secretary  of  war,  Hon.  'William  Howard 
Taft,  the  Veteran  Corps  of  Artillery  was  reported  as  one  of  the 
ancient  chartered  organizations  comprehended  under  section  3  of 
the  act  of  congress  approved  January  21,  1903,  as  "  existing  in 
any  of  the  states  at  the  passage  of  the  act  of  May  8,  1792,  which 
have  been  in  continuous  existence  since  the  passage  of  said  act 
under  its  provisions  1625  to  1660  both  inclusive  of  title  sixteen 
of  the  Revised  Statutes  and  entitled  to  retain  their  accustomed 
privileges,  subject  nevertheless  to  all  other  duties  required  by 
law  in  like  manner  as  the  other  militia." 

This  report  to  congress  so  far  as  the  same  relates  to  the  Veteran 
Corps  of  Artillery,  is  as  follows: 

1790.    Veteran  Corps  of  Artillery,  New  York  City. 
Organized  November  25,  1790,  by  Veterana  of  the  Revolutionary  War. 
Has  retained  its  original  title  since  the  date  of  organization. 
It  is  kno^Ti  also  as  the  Veteran  Corps  of  Artillery  of  the  State  of  New  York 
and  h€t8  altcays  been  a  part  of  the  regularly  enrolled  mitiiia  of  the  state. 
Served  during  the  War  of  1812. 
Organized  strength  127  officers  and  men. 

The  provisions  of  the  Military  Law  of  the  state  of  New  York 
in  relation  to  the  organized  and  reserve  militia  are  practically  the 
same  as  the  provisions  of  the  Military  Act  of  congress.  Section 
6  of  the  Military  Law  of  the  state  of  New  York  provides  that 
the  militia  of  the  state  shall  be  divided  into  two  parts :  the  active 
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and  the  reserve  militia,  and  provides  that  the  active  militia  shall 
consist  of  the  organized  and  uniformed  military  forces  known  as 
the  Xational  Guard.  The  reserve  militia  consists  of  all  those 
liable  to  serve  but  not  serving  in  the  National  Guard  or  the  Naval 
Militia  of  the  state. 

Section  30  defines  the  composition  of  the  National  Guard  of  the 
state  and  includes  as  a  part  of  the  same,  "  the  organizations  form- 
ing the  National  Guard  at  this  date."  The  Military  Law  is  chap- 
ter 41  of  the  Laws  of  1909,  as  amended,  and  is  a  re-enactment  of 
chapter  231  of  the  Laws  of  1908.  The  term  "  National  Guard  " 
was  first  applied  to  the  state  militia  by  chapter  477  of  the  Laws 
of  1862,  under  which  act  it  was  provided  that  the  organized 
militia  of  this  state  should  be  known  as  the  National  Guard  of 
the  state  of  New  York  and  that  the  National  Guard  should  in- 
clude the  present  uniformed  militia  of  the  state.  Prior  to  that 
time  the  legislature  had  enacted  chapter  254  of  the  Laws  of  1849, 
chapter  398  of  the  Laws  of  1854  and  chapter  536  of  the  Laws  of 
1855  relating  to  the  militia  of  New  York  and  Richmond  coun- 
ties. In  each  of  these  acts  of  the  legislature  there  was  a  pro- 
vision that  ^'  the  several  uniformed  corps  in  said  counties,  as  then 
organized,  should  constitute  the  uniformed  military  force  of  the 
first  division,  and  all  the  privileges  and  immunities  heretofore 
enjoyed  by  the  said  corps,  shall,  except  as  modified  by  this  act, 
remain  in  fidl  force  and  shall  apply  to  the  several  corps  of  said 
division.  The  Veteran  Corps  of  Artillery  was  one  of  the  uni- 
formed corps  in  the  county  of  New  York  at  the  time  these  laws 
were  enacted  by  the  legislature. 

The  corps  has  been  recognized  by  several  special  acts  of  the 
legislature  of  the  state  of  New  York,  including  chapter  91  of  the 
Laws  of  1895,  relating  to  the  duties  and  privileges  of  members; 
chapter  328  of  the  Laws  of  1904  relating  to  its  board  of  directors 
and  qualifications  for  membership,  and  chapter  350  of  the  Laws 
of  1907  relating  to  the  qualifications  of  officers  and  the  use  of  the 
armories  of  the  state  by  the  corps. 

The  organization  seems  to  have  been  recognized  by  section  3  of 
the  act  of  Congress  of  May  27,  1908,  which  imposes  upon  its 
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members  the  duties  required  by  law  of  the  other  militia.  I  think 
it  was  the  intention  of  congress  to  include  this  corps  and  the 
other  military  organizations  coming  within  the  provisions  of  this 
section  as  a  part  of  the  organized  militia.  The  power  of  the 
legislature  of  this  state  to  limit  the  act  of  congress  relating  to  the 
National  Guard  is  a  doubtful  question.  However  this  may  be 
the  Military  Law  of  the  state  does  not  expressly  exclude  such 
organizations  and,  in  my  opinion,  therefore,  the  Yeteran  Corps 
of  Artillery  of  the  state  of  New  York  is  entitled  to  participate  in 
the  United  States  funds  allotted  to  the  militia  of  this  state,  and 
it  is  proper  for  the  adjutant-general,  as  the  disbursing  officer  of 
said  funds,  to  make  payments  therefrom  to  said  Veteran  Corps  of 
Artillery  for  such  purposes  as  are  contemplated  by  the  act  of 
congress  making  the  appropriation. 

The  question  of  the  effective  strength  of  the  Veteran  Corps  of 
Artillery  is,  of  course,  one  for  the  administrative  discretion  of 
the  adjutant-general  and  I  assume  that  payments  to  the  corps 
out  of  the  funds  supplied  by  the  United  States  Government, 
should  be  regulated,  to  some  extent  at  least,  by  the  effectiveness 
of  the  organization  in  case  the  same  should  be  called  upon  for 
active  duty. 


In  the  Matter  of  Construing  The  Public  Health  Law,  as  to 

Expenses  for  Care  of  Indians. 

(Opinion  dated  February  28,  1913.) 

Section  36  —  relief  of  Indians  —  sufficiency  of  appropriation. 

The  commisaioner  of  health  is  authorized  to  pay  out  of  the  appropria- 
tion for  his  department  the  expenses  for  the  care  of  an  Indian  family  ill 
with  typhoid  fever. 

Eugene  H.  Porter,  M.  D.,  commissioner  of  health,  Albany, 

N.  Y.,  submitted  an  inquiry  as  to  whether  the  health  commissioner 

may  pay  a  claim  out  of  sums  appropriated  for  his  department  in 

1912,  the  facts  being  as  follows :  ^'A  claim  has  been  presented  to 
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the  oommissioner  of  health  amounting  to  $314  for  food,  team  hire 
and  physician's  services  incurred  through  the  care  of  a  family 
of  St  Regis  Indians  suffering  from  typhoid  fever  and  residing 
on  the  reservation  in  the  tovsm  of  Bombay,  Franklin  county. 
The  family  was  cared  for  by  the  health  officer  of  the  village  of 
H(^ansburg  and  the  items  have  his  approval." 

Cabmody,  Attorney-General. —  Section  101  of  the  Poor  Law 
provides  for  the  temporary  care  of  Indians  under  the  direction  of 
the  state  board  of  charities  where  their  physical  condition  pre- 
vents their  removal  to  an  alms  house.  The  section  is  not  ap- 
plicable to  this  case,  however,  in  view  of  the  provisions  of  section 
36  of  the  Public  Health  Law.     It  provides: 

f  36.  Relief  of  indigent  Indiana  in  case  of  epidemic.  Whenever  an  epidemic 
of  a  contagious  or  infectious  disease  shall  prevail  among  the  Indians  of  any 
nation,  tribe  or  band  in  this  state,  the  overseer  of  the  poor  of  any  town  in 
which  the  reservation  of  such  nation,  tribe  or  band,  is  wholly  or  partly  sit- 
uated, may  in  accordance  with  rules  and  regulations  adopted  by  the  state 
commissioner  of  health,  cause  needed  medical  attendance,  provisions  and  main- 
ten  \nce  to  be  furnished  to  any  indigent  Indian  residing  in  the  town,  or  a 
member  of  whose  family,  is  afflicted  with  such  disease,  while  such  disease  shall 
continue;  and  tlie  cost  thereof  after  being  audited  as  herein  provided  shall  be 
a  state  charge.  A  verified  statement  of  any  expenses  incurred  under  this 
section  shall  be  transmitted  by  the  overseer  of  the  poor  to  the  state  commis- 
sioner of  health.  Such  commissioner  shall  examine  into  the  matter,  and  if 
satisfied  that  such  expenses  were  properly  and  necessarily  incurred  in  accord- 
ance with  the  rules  and  regulations  of  the  state  commissioner  of  health,  shall 
audit  and  allow  the  same,  and  when  so  audited,  the  amount  thereof  shall  be 
paid  by  the  state  treasurer  on  the  warrant  to  such  overseer  of  the  poor. 

I  am  of  the  opinion  that  this  is  meant  to  exclusively  apply 
where  the  disease  is  contagious  and  infectious  and  its  control 
comes  within  the  peculiar  duties  of  the  state  and  local  health 
departments.  I  believe  that  the  term  "  epidemic  "  should  be  con- 
strued to  apply  to  a  case  of  this  kind  and  not  be  defined  as  apply- 
ing only  where  the  disease  spreads  over  a  larger  portion  of  terri- 
tory. 

The  bill  submitted  when  properly  audited  is  therefore  clearly 
payable  under  this  law.  The  only  question  then,  is  whether  or 
not  the  legislature  has  provided  funds  out  of  which  it  may  be 
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paid.     At  page  1165  of  the  Appropriation  Bill  for  1912  (chap. 
546)  it  is  provided: 

SXTFPBESSINO    EPIDEMICS. 

For  the  suppreflsion,  control  and  prevention  of  epidemics  of  infectious  and 
contagious  diseases  and  tuberculosis  exhibits  in  the  several  municipalities  of 
the  state  thirty  thousand  dollars,  or  so  much  thereof  as  may  be  necessary. 
($30,000.) 

This  provision  I  believe  to  be  broad  enough  to  include  these 
expenses  and  they  should  be  paid  out  of  that  fund,  if  not  already 
disbursed. 


In  the  Matter  of  Construing  thb  Tax  Law,  Section  256. 

(Opinion  dated  February  28,  1913.) 

Mortgage  taxes  —  contingent  indebtednesa  —  subrogation  of  junior  encum- 
brancea. 

A  mortgage  containing  clauses  which  simply  recite  rights  and  privi- 
leges well  recognized  at  law  and  in  equity  or  which  are  conferred  by  statu- 
tory authority  is  not  made  thereby  indeterminate  and  taxable  as  such. 

The  State  Board  of  Tax  Commissioners  submitted  the  follow- 
ing statement  of  facts  and  four  inquiries  therewith: 

A  mortgage  recorded  in  the  office  of  the  county  clerk  of  Queens 
county  contains  the  following  clause: 

And  the  said  mortgagor  does  further  covenant  and  agree  that  in  default  of 
the  payment  of  the  interest  on  any  prior  mortgage  or  of  the  payment  of  all 
taxes,  charges  and  assessments  which  may  be  imposed  by  law  upon  the  said 
mortgaged  premises  or  any  part  thereof,  that  it  shall  and  may  be  lawful  for 
the  said  mortgagee,  without  notice  or  demand  from  the  mortgagors,  to  pay 
the  amount  of  any  such  interest,  tax,  charge  or  assessment  with  any  expenses 
attending  the  same,  and  any -amount  so  paid,  the  said  mortgagor  covenants 
and  agrees  to  repay  to  the  said  mortgagee  with  interest  thereon,  without 
notice  or  demand  and  the  same  shall  be  a  lien  on  the  said  premises  and  be 
secured  by  the  said  bond  and  by  these  presents,  and  the  whole  amount  thereby 
secured,  if  not  then  due,  shall  thereupon,  if  the  mortgagee  so  elect,  become 
due  and  payable  forthwith. 

Another  contains  a  clause  as  follows: 
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All  sums  paid  on  account  of  this  contract  and  the  reasonable  expenses  of 
the  examination  of  the  title  are  hereby  made  liens  against  the  premises,  but 
such  liens  shall  not  -continue  after  default  by  the  purchaser  under  this 
contract. 

Inquibies* 

1.  Does  the  provision  in  this  mortgage  as  to  payment  of  inter- 
est make  it  contingent  and  indeterminate? 

2.  Does  the  provision  as  to  the  payment  of  taxes  and  assess- 
maits  make  the  mortgage  contingent  and  indeterminate? 

3.  Is  a  mortgage  which  provides  premiums  of  insurance  paid 
by  the  mortgagee  security  to  be  regarded  as  an  indeterminate 
mortgage  ? 

4.  Does  the  provision  as  to  payment  of  the  expenses  of  search 
make  the  mortgage  indeterminate? 

Cabmody,  Attorney-General. —  In  an  opinion  dated  January 
30th^  it  was  said  that  mortgages  containing  very  general  clauses 
by  which  the  mortgagors  agreed  to  be  bound  in  the  instrument 
for  any  and  all  expense  made  by  the  mortgages  in  satisfying  a 
senior  encumbrance  and  for  payment  of  any  expense  of  litigation 
including  counsel  fees  were  indeterminate  mortgages. 

Applied  to  instruments  containing  such  broad  covenants  the 
interpretation  was,  I  believe,  correct.  But  in  the  case  presented 
the  mortgagor  binds  himself  in  the  same  security  for  the  pay- 
ment of  (1)  insurance  charges,  (2)  taxes  and  assessments,  (3) 
interest  on  prior  mortgages,  (4)  expenses  in  searching  the  title. 

A  covenant  adding  insurance  premiums  paid  by  the  mortgagee 
to  the  obligation  is  not  more  than  a  recital  of  a  right  recognized 
under  section  271,  subdivision  2  of  the  Heal  Property  Law  pro- 
viding for  the  construction  to  be  placed  upon  such  a  clause. 

Under  the  doctrine  of  Sidenberg  v.  Ely,  90  N.  T.  257,  that 
where  a  mortgagee  pays  taxes,  assessments,  water  rates  and  like 
charges,  they  are  made  charges  against  the  mortgaged  property  re- 
gardless of  any  clause  in  the.  mortgage  to  that  effect. 

The  rights  conferred  by  subrogation  are  very  broad  and  the 
payment  of  interest  is  protected  under  the  doctrine  as  interpreted 
in  Clark  v.  Mackin,  95  N.  Y.  346.     Enough  has  been  said  here 
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to  make  clear  that  the  specific  charges  mentioned  in  the  first  three 
inqiiiries  would  be  properly  a  charge  against  the  mortgage  r^ard- 
less  of  recitals  in  the  instruments. 

I  am  therefore  of  the  opinion  that  where  under  recognized 
principles  of  law  or  of  equity,  or  where  by  statutory  authority  the 
mortgagee  becomes  subrogated  to  any  payment  recitals  in  the 
instrument  recognizing  these  rights  in  no  way  make  a  mortgage 
contingent  or  indeterminata 

Eegardless  of  any  special  significance  to  be  given  to  the  ustr  of 
the  phrase,  "  principal  indebtedness  "  in  section  25*6  of  the  Tax 
Law,  I  think  it  is  clear  that  recognized  rights  which  attach  as  a 
matter  of  law  rather  tlian  through  the  agreement  of  the  parties  do 
not  make  the  mortgage  contingent,  although  they  may  or  may  r>  t 
accrue.  Clauses  securing  such  rights  are  recc^ized  as  standard 
and  to  construe  the  law  a&  applicable  where  they  appear  and  inap- 
plicable where  the  clause  is  omitted  and  reliance  placed  upon  the 
right,  would  throw  the  administration  of  the  law  into  confusion. 

The  last  inquiry  as  to  the  expenses  of  the  examination  of  title 
comes,  I  believe,  within  the  ruling  of  the  first  opinion.  The  right 
to  such  exp^ises  springs  entirely  from  the  agreement  of  the 
parties  and  its  appearances  as  a  covenant  evidently  makes  the 
instrument  to  that  extent  contingent  and  indeterminate. 


In  the  Matter  of  the  Readjustment  of  the  debt  of  the  Hudson 

AND  Manhattan  Railroad  Company. 

(Opinion  dated  February  28,  1913.) 

Stock  Tzantfer  Tax  Law — taxes  payable  in  connection  with  the  Hndson  and 
Manhattan  Railroad  Company. 

Under  the  provisions  of  the  plan  and  agreement  for  the  readjustoienl 
of  the  debt  of  the  Hudson  and  Manhattan  Railroad  Company  a  stock 
transfer  tax  is  payable  (1)  at  the  time  of  the  deposit  of  the  stock  or 
voting  trust  oertificates,  as  the  case  may  be,  with  the  depositary,  (2)  at 
the  time  when  the  certificates  so  deposited  are  taken  from  the  depositary 
by  voting  trustees  appointed  by  the  readjustment  managers  and  (3)  at 
the  time  when  any  deposit  of  stock  is  forfeited  to  or  sold  by  the  readjust- 
ment managers  on  the  failure  of  the  depositor  to  pay  the  assessment 
against  his  stock  provided  for  by  the  plan. 
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Hon.  William  Sohmer,  State  Comptroller,  submitted  an  in- 
quiry as  to  what,  if  any,  stock  transfer  taxes  are  payable  under 
the  plan  and  agreement  for  the  readjustment  of  the  debt  of  the 
Hudson  and  Manhattan  Railroad  Company. 

Cabmodt,  Attorney-General. —  The  agreement  and  accompany- 
ing plan,  so  far  as  material,  provide  that  stockholders  who  be- 
come parties  thereto  must  deposit  their  stock  certificates  or  voting 
trust  certificates  with  the  Guaranty  Trust  Company  of  New 
York,  the  depositary  therein  named,  endorsed  in  blank  or  accom- 
panied by  proper  instruments  of  transfer  in  blank,  on  or  before  a 
fixed  date,  under  an  agreement  which  will  vest  voting  power  in 
respect  to  such  stock  for  a  period  of  five  years  from  the  date  of 
the  said  agreement  in  voting  trustees  to  be  named  by  the  read- 
justment managers,  provided  they  elect  to  accept  such  assign- 
ments or  transfers. 

The  depositors  also  agree  immediately  upon  the  deposit  of  their 
stock  as  aforesaid  to  deliver  to  the  depositary  irrevocable  proxies 
or  powers  of  attorney  in  respect  thereto,  authorizing  the  mana- 
gers or  their  substitutes  to  represent  and  vote  the  deposited  shares 
of  stock  at  any  regular  or  special  meeting  upon  any  question  that 
may  come  before  the  said  meeting  and  giving  them  full  right  and 
power  so  to  do.  The  depositors  are  to  receive  from  the  deposi- 
tary certificates  entitling  them  only  to  the  rights  and  benefits 
specified  in  the  plan  and  agreement. 

It  is  further  provided  in  substance,  that  all  stock  so  deposited 
shall  be  held  in  escrow  by  the  depositary,  and  except,  under  cer- 
tain conditions  which  it  is  unnecessary  to  here  refer  to,  shall  not 
be  delivered  to  the  managers,  and  that  the  assignments  and  trans- 
fers to  the  managers  shall  not  become  effective  unless  and  until 
formal  acceptance  thereof  shall  be  made  by  the  managers  in  the 
manner  by  the  agreement  provided,  in  which  event  the  title 
thereto  shall  pass  forthwith  from  the  depositors  and  vest  in  the 
managers,  with  the  right  to  transfer  the  same  into  their  own 
names  or  the  names  of  other  parties  as  voting  trustees  for  a 
period  of  five  years,  as  under  article  IX  of  the  plan  provided. 
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If^  on  the  other  hand,  the  plan  ia  abandoned  the  certificates  of 
stock  or  voting  trust  certificates  are  to  be  returned  to  the  de- 
positors. 

The  plan  provides  for  an  assessment  of  eight  dollars  and  fifty 
cents  against  each  share  of  stock  so  deposited,  and  that  in  case 
any  depositor  fails  to  make  such  payment  his  stock  shall  be  for- 
feited to  the  readjustment  managers  who  may  either  hold  or 
transfer  the  same. 

/  As  frequently  pointed  out  in  former  opinions,  the  language  of 
section  270  of  the  Tax  Law  is  very  comprehensive,  and  inten- 
tionally so.  It  applies  not  only  to  sales  and  transfers  but  also 
to  deliveries  of  stock. 

It  imposes  a  tax  upon  '^  all  sales  or  agreements  to  seU,  or  memo- 
randa of  sales  of  stock  and  upon  any  and  all  deliveries  or  trans- 
fers of  shares  or  certificates  of  stock,  whether  made  upon  or  shown 
by  the  books  of  the  association,  company  or  corporation,  or  by  any 
assignment  in  blank,  or  by  any  delivery,  or  by  any  paper  or  agree- 
ment or  memorandum  or  other  evidence  of  sale  or  transfer, 
whether  intermediate  or  final,  and  whether  investing  the  holder 
with  the  beneficial  interest  in  or  legal  title  to  said  stock,  or 
merely  with  the  possession  or  use  thereof  for  any  purpose  or  to 
secure  the  future  payment  of  money  or  the  future  transfer  of  any 
stock    *    *    V 

The  portion  which  I  have  italicized  was  written  into  the 
statute  for  the  first  time  by  chapter  352  of  the  Laws  of  1911, 
and  for  the  purpose,  as  I  understand  it,  of  rendering  taxable  just 
such  transactions  as  will  take  place  on  the  delivery  and  deposit  of 
the  stock  pursuant  to  the  plan  and  agreement  under  consideration.^ 

This  plan  and  agreement,  as  I  construe  it,  provides  for  an 
intermediate  delivery  or  transfer  of  the  certificates  to  the  deposi- 
tary for  the  purpose  of  holding  the  same  subject  to  the  provisions 
of  the  plan,  by  the  terms  of  which  delivery  or  transfer  the  man- 
agers are  authorized  to  represent  and  vote  the  deposited  shares 
prior  to  the  vesting  of  the  title  thereto  in  the  managers.  Such, 
in  my  opinion,  constitutes  a  delivery  to  the  depositary  of  such 
shares  or  certificates  within  the  meaning  of  section  270,  calling 
for  the  payment  of  a  tax  upon  the  making  of  such  deposit. 


/ 
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B^"  the  terma  of  the  agreement  the  title  to  the  stock  passes  to 
the  managers  upon  their  formal  acceptance  of  the  assignments  or 
transfers,  as  provided  for  by  the  second  paragraph  of  the  contract, 
and  I  am  of  the  opinion  that  a  second  tax  is  payable  when,  if 
ever,  the  title  so  passes. 

If  the  managers  declare  a  forfeiture  of  the  stock  of  any  de- 
positor, as  provided  for  in  article  V  of  the  plan,  the  legal  title 
passes  from  the  depositors  to  the  managers  upon  the  happening 
of  which  event  a  tax  is,  in  my  opinion,  also  payable. 

To  simunarize,  I  am  of  the  opinion  that  a  tax  is  payable: 

1.  At  the  time  of  the  deposit  of  the  stock  or  voting  trust  cer> 
tificatcs,  as  the  case  may  be,  with  the  depositary. 

2.  At  the  time  when  the  certificates  so  deposited  are  taken  from 
the  depositary  by  the  voting  trustees  appointed  by  the  readjust- 
ment managers. 

3.  At  the  time  when  any  deposit  of  stock  is  forfeited  to  or 
sold  by  the  readjustment  managers  on  the  failure  of  any  depositor 
to  pay  the  assessment  standing  against  the  stock.     // 


In    the   Matter   of   Determining   among   what    Institutions    a 
Charity  Trust  Fund  may  be  Distributed. 

(Opinion  dated  February  28,  1013.) 

IflmdUtioBS  upon  the  authority  of  ezecntors  under  such  trust 

A  gift  in  trust  for  "  such  charitable  and  benevolent  associations  aad 

institutions  of  learning"  as  the  executors  may  select,  does  not  permit 
the  executors  to  give  part  of  the  fund  to  unincorporated  schools  main- 
tained by  incorporated  churches. 

Thomas  F.  Gilroy,  Jr.,  of  New  York  city,  as  attorney  for  the 
executors  of  Daniel  Cunningham,  deceased,  submitted  an  inquiry 
as  to  whether  they  may  give  a  part  of  the  fund  to  imincorporated 
schools  maintained  by  incorporated  churches.  They  are  con- 
vinced that  it  was  the  wish  of  the  testator  that  a  part  at  least  of 
the  fund  be  so  used. 
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Cabmody,  Attorney-General. —  It  is  well  established  that  there 
iQBSt  be  in  the  objects  of  the  institutions  oompetent  to  take  under 
such  a  gift  only  sudi  purposes  as  would  justify  the  gift  The 
schools  in  question  are^  as  schools,  not  incorporated;  and  the 
churches  are  not  charitable  and  benevolent  within  the  meaning  of 
the  will,  notwithstanding  the  benevolence  which  they  represent 
and  the  charity  which  they  distribute.  Nor  are  the  schools  in 
themselves  associations  or  institutions  within  the  meaning  of  the 
will,  for  the  church  is  in  each'  case  the  institution  and  the  school 
is  only  one  of  its  activities.  I  am  of  the  opinion  that  where  a 
school  is  incorporated  as  a  school,  it  may  be  selected  by  the 
executors  of  this  will  as  a  beneficiary  notwithstanding  any  rela- 
tion which  it  may  bear  to  a  church  or  other  religious  corporation ; 
but  that  a  church,  although  incorporated,  may  not  receive  any 
part  of  the  fund  for  use  in  an  unincorporated  school  or  otherwise. 


In  the  Matter  of  the  Status  of  Employees  of  fte  Palisades  Inter- 
state Park  Commission  under  the  Civil  Service  Law. 

(Opinion  dated  February  28,  1913.) 

State  Constitution,  article  s,  section  9  — Civil  Servce  Law^  section  x  and  sec- 
tion a,  subdivision  3  —  civil  service  defined  —  what  positions  are  within. 

Any  person  who  is  employed  by  the  state  or  a  civil  division  thereof 
or  by  any  goYernmental  board  or  agency  and  who  receives  compensation 
from  the  public  funds,  is  within  the  civil  service  of  the  state^  provided 
the  position  is  not  a  military  one. 

Employees  of  the  Palisades  Interstate  Park  Commission  are  within  the 
civil  service  of  the  state,  although  such  commission  is  an  interstate 
commission  by  comity  and  arrangement  with  the  state  of  New  Jersey. 

Where,  however,  employees  of  the  commission  in  this  state  are  perform- 
ing duties  of  a  character  which  necessarily  require  interstate  control  and 
employment,  the  State  Civil  Service  Commission  is  justified  in  classifying 
the  positions  in  the  exempt  class,  inasmuch  as  competitive  examinations 
would  not  be  practicable  to  fill  such  positions. 

Hon.  John  C.  Birdseye,  secretary  of  the  state  civil  service 
commission,    submitted    an   inquiry   as   follows:    "Are  the   em- 
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ployees  of  the  commissioners  of  the  Palisades  Interstate  Park  of 
the  state  of  New  York  in  the  civil  service  of  the  state  of  New 
York  and  thus  subject  to  the  civil  service  provision  of  the  Con- 
stitution of  the  state,  article  5,  section  9  V^ 

Cabmodt,  Attorney-General. —  The  facts  upon  which  this  in- 
quiry is  based  are  as  follows : 

By  chapter  170  of  the  Laws  of  1900  there  was  constituted  a 
commission  by  the  name  and  style 'of  "  The  Commissioners  of  the 
Palisades  Interstate  Park."  Ten  commissioners  were  provided 
for,  five  of  them  to  be  citizens  and  residents  of  the  state  of  New 
York  to  be  appointed  by  the  governor  by  and  with  the  consent  of 
the  senate.  Laws  of  1900,  chap.  170,  §  1.  This  commission 
was  created  for  the  purpose  of  selecting  and  locating  lands,  as 
well  as  acquiring  them  for  the  establishment  of  a  ertate  park  and 
the  preservation  of  the  scenic  beauty  of  the  Palisades.  Id.,  §  4. 
The  act  further  provided  (§  2)  as  follows: 

Such  board  shaU  annually  choose  from  among  its  members  a  president,  a 
vice-president,  jtreasurer  and  secretary  and  appoint  such  other  officers  and 
employees  as  it  may  deem  necessary  to  carry  out  the  purpose  of  this  act;  it 
may  also  determine  the  compensation  of  such  appointees  and  remove  them 
at  pleasure,  and  make  all  reasonable  rules  and  regulations  respecting  the 
same. 

This  chapter  of  the  Laws  of  1900  (chap.  170)  has  been 
amended  by  chapter  691  of  the  Laws  of  1906  and  by  chapters 
361,  362,  363  and  364  of  the  Laws  of  1910.  By  chapter  363 
of  the  Laws  of  1910  the  state  treasurer  is  directed  to  provide 
for  the  sale  of  bonds  to  the  amount  of  two  million  five  hundred 
thousand  dollars,  to  be  expended  by  the  commissioners  of  the 
Palisades  Interstate  Park  for  the  extension  and  improvement  of 
the  park  under  their  jurisdiction. 

It  appears  that  there  are  at  present  in  the  employ  of  this 
commission  certain  employees ;  a  chief  of  police  receiving  $1,200 
per  annum,  an  assistant  chief  of  police  receiving  $900  per  annum 
and  thirteen  patrolmen  or  watchmen  who  do  duty  during  the  open 
season  from  March  first  to  December  first  each  year  and  receive 
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$60  per  month.  These  employees  are  paid,  in  part  at  least,  by 
moneys  derived  from  the  aforesaid  bond  issue. 

It  also  appears  that  there  is  a  commission  in  the  state  of  Xew 
Jersey  of  the  same  name  and  created  at  the  same  time  for  the 
same  purposes  as  the  New  York  commission.  Through  comity 
between  the  two  states  the  members  of  both  the  New  York  and 
the  New  Jersey  commission  are  the  same  and  they  practically 
constitute  one  commission.  The  employees  in  question  are  also 
in  the  employ  of  the  New  Jersey  commission  and  their  salaries 
are  borne  in  part  by  the  state  of  New  Jersey  as  employees  of 
the  New  Jersey  commission.  The  employees  in  question  patrol 
the  park  property  both  of  the  state  of  New  York  and  New  Jersey. 

Carmody,  Attorney-General. —  Article  5,  section  9,  of  the  Con- 
stitution of  the  state  of  New  York,  provides : 

Appointments  and  promotions  in  the  civil  service  of  the  state,  and  of  aU 
the  civil  divisions  thereof,  including  cities  and  villages,  shall  be  made  accord- 
ing to  merit  and  fitness  to  be  ascertained,  so  far  as  practicable,  by  examina- 
tions which,  so  far  as  practicable,  shall  be  competitive. 

This  is  the  fimdamental  law  of  the  state  and  every  position 
in  the  civil  service  is  necessarily  subject  to  it.  If,  therefore,  the 
employees  of  the  Palisades  Interstate  Park  commission  are  in 
the  civil  service,  they  are  necessarily  subject  to  this  conrtitu- 
tional  provision.  Section  two  of  the  Civil  Service  Law  defines 
civil  service  as  follows: 

3.  The  "  civil  service  '*  of  the  state  of  New  York  or  any  of  its  civil  divisions 
or  cities  includes  all  offices  and  positions  of  trust  or  employment  in  the 
service  of  the  state  or  of  such  civil  division  or  city,  except  such  offices  and 
positions  in  the  militia  and  the  military  departments  as  are  or  may  be 
created  under  the  provisions  of  article  eleven  of  the  constitution. 

The  employees  under  consideration,  concededly,  are  in  the 
employ  of  a  state  commission  which  is  performing  a  govern- 
mental duty;  and  their  salaries  are  paid  in  part  out  of  moneys 
of  the  people  of  the  state.  Clearly  they  are  a  part  of  the  civil  ser- 
vice of  the  state  under  any  fair  and  reasonable  definition  of  such 
term ;  to  hold  them  not  a  part  of  the  civil  service  would  open  the 
way  for  many  evasions  of  the  civil  service  principle  of  our  Con- 
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stitution.  The  arrangement  with  the  state  of  New  Jersey  that 
the  commission  should  be  complimentary  to  a  similar  commission 
created  by  that  state  can  not  affect  the  constitutional  question. 
I  am,  therefore,  of  the  opinion  that  the  employees  in  question 
are  in  the  civil  service  of  the  state  and  are  subject  to  the  civil 
service  provisions  of  the  state  Constitution. 

However,  in  view  of  the  interstate  character  of  the  commis- 
Bion,  and  in  view  of  the  fact  that  the  conjoining  of  the  two  com- 
missions is  essential  to  the  proper  performance  of  their  duties,  I 
am  of  the  opinion  that  your  commission  would  be  justified  in 
classifying  the  positions  in  question  in  the  exempt  class. 


In  the  Matter  of  Construing  the  Tax  Law,  Section  21,  Subdi- 
visions 2  and  3. 

(Opinion  dated  March  3,  1913.) 

▲ssesament-roll  —  form  of  description  of  real  property  on  roll. 

The  description  of  property  upon  an  asaesament-roU  need  not  necessarily 
be  given  by  metes  and  bounds. 
Form  of  assessment  considered. 

The  state  board  of  tax  commissioners  submitted  an  inquiry  as 
follows : 

The  state  board  of  tax  commissioners  in  directions  issued  to 
local  assessors,  dated  July  24,  1912,  states: 

In  describing  a  farm  give  the  name  of  the  road  on  which  it  is  located  and 
whether  it  is  on  the  north,  south^  east  or  west  or  on  both  sides.  Give  also 
the  land  by  which  it  is  bounded  on  at  least  two  other  sides.  Also  give  the 
number  of  and  the  kind  of  buildings  on  the  lot;  that  is,  whether  frame  or 
brick,  etc.,  and  the  number  of  stories  thereof.  If  this  method  does  not  produce 
a  sufficient  description  to  identify  the  farm,  add  further  details.  You  may 
take  as  many  lines  of  the  assessment-roll  as  are  necessary  to  make  the  descrip- 
tion complete.  If  the  property  is  located  in  a  city  or  village,  the  side  of 
street,  avenue  or  place  and  house  number  and  the  area  or  linear  dimensiona 
should  be  given  as  well  as  a  description  of  the  particular  kind  of  property 
assessed,  such  as  a  dwelling  house,  apartment  house,  manufacturing  plant,  the 
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number  of  stories  aod  the  character  of  construction,  such  as  brick,  wood  or 
concrete,  etc-  ♦  ♦  • 

The  description  is  important  in  part  1  and  part  3  of  the  roll.  In  part  1  a 
proper  description  of  the  real  property  sufficiently  accurate  to  identify  it,  is 
the  vital  part  of  the  assessment.  The  board  does  not  undertake  to  outline  a 
particular  method  of  description  for  one  method  would  not  meet  the  needs  of 
all  counties,  yet  it  wishes  to  emphasize  the  importance  of  a  proper  description 
of  the  property  assessed  to  be  inserted  in  the  second  column  of  part  1  of  the 
new  roll,  which  the  statute  says  shall  be  *'  sufficiently  accurate  to  identify 
the  same."  As  an  aid  to  the  assessors  in  complying  with  this  requirement  of 
the  statute,  there  may  be  printed  in  the  second  column  of  part  1  so  much  of 
the  description  of  real  property  in  a  given  tax  district  as  in  common  to  all  tlic 
real  property  located  therein.  In  cities  and  villages  as  a  part  of  the  descrip- 
tion, the  street  and  house  number  may  be  given  in  the  second  column,  as  well 
as  a  description  of  the  particular  class  of  property  assessed,  such  as  dwelling 
house,  apartment  house,  manufacturing  plant,  business  house;  and  the  char- 
acter of  the  construction,  such  as  brick,  wood  or  concrete,  and  the  number  of 
stories. 

Permission  is  given  to  assessors,  if  they  wish,  to  insert  the  linear  dimen- 
sions of  the  boundaries  of  the  real  property  to  be  assessed,  rather  than  the 
area. 

The  question  has  been  raised  whether  or  not  the  directions 
given  there  are  sufficient  to  meet  the  requirements  of  section  21 
of  the  Tax  Law  as  amended  in  1912.    He  asks: 

Is  a  description  like  the  following  of  a  house  and  lot  in  a  village  sufficient 
under  the  statute  and  under  the  constitution?  "One  lot  and  dwelling  house 
thereon,  on  west  side  Church  Ave.,  known  as  No.  20  —  house  frame  2%  stories 
—  lot  contains  16,000  square  ft." 

Again  is  a  description  like  this  sufficient  where  a  lot  has  been  conveyed 
without  giving  its  dimensions  as  very  often  happens  and  where  the  lot  is 
assessed  to  Henry  Jones  as  owner? 

"  Bounded  on  the  east  by  Church  Ave.,  on  the  north  by  lands  of  John  Doe, 
on  the  west  by  lands  of  Richard  Roe  and  on  the  south  by  lands  of  Charles 
Smith,  containing  approximately  18,000  sq.  ft.' 


}i 


Cabmody,  Attorney-General. —  Section  21  of  the  Tax  Law 
before  its  amendment  in  1912,  provided  in  subdivision  2:  "in 
the  second  column,  the  quantity  of  real  property  taxable  to  each 
person  with  a  statement  thereof  in  such  form  as  the  commis- 
sioners of  taxes  shall  prescribe."  It  now  provides  in  subdivi- 
sions 2  and  3: 

§  21.  Preparation  of  assessment-roll.     2.  In  the  second  column,  a  descrip- 
tion of  such  parcel  or  portion  of  real  property  separately  assessed,  sufficiently 
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accurate  to  identify  the  same.  As  soon  as  the  tax  map  of  the  district  shall  be 
prepared  and  adopted  by  the  assessors,  the  number  or  numbers  of  such  parcel 
or  portion  on  the  tax  map  shall  be  entered  and  shall  be  deemed  a  sufficient 
description  thereof. 

3.  In  the  third  column,  a  statement  of  the  approximate  quantity  of  the 
square  feet,  rods  or  acres  contained  in  such  parcel,  or  portion  or  a  statement 
of  the  linear  dimensions  thereof. 

A  very  able  brief  on  the  question  has  been  submitted  in  which 
the  following  authorities  are  urged  as  sustaining  the  proposition 
that  the  directions  of  the  board  of  tax  commissioners  are  not 
minute  enough  in  their  requirements: 

Lawton  v.  City  of  New  Rochelle,  114  App.  Div.  883,  885;  Matter  of  N.  Y.  C. 
&  H.  R.  R.  R.  Co.,  70  N.  Y.  191,  193;  Matter  of  N.  Y.  C.  &  H.  R,  R.  R.  Co., 
90  id.  342,  348,  349;  Zink  v.  McManus,  121  id.  259,  265;  French  v.  City  of  New 
Rochelle,  141  App.  Div.  8;  Noxon  v.  City  of  New  Rochelle,  63  Misc.  Rep.  232; 
Buffalo  Loan,  T.  &  S.  D.  Co.  v.  Depew  Mfg.  Co.,  66  id.  630,  633,  634. 

I  am  of  the  opinion,  however,  that  these  cases  and  others  read 
in  connection  with  the  amended  Tax  Law  do  not  require  that 
the  description  shall  do  more  than  properly  identify  the  property 
and  to  put  the  owner  upon  notice  of  the  tax.  The  cases  are  not 
so  positive  in  their  assertions  as  to  what  is  required  as  they  are 
in  their  condemnation  of  what  was  actually  lacking  in  descrip- 
tion.    So  in  the  Lawton  case,  the  only  description  was: 

"Description  of  property.  Location 

Land  Huguenot  Street " 

In  Allter  v.  Village  of  St.  JohnsviUe,  180  App.  Div.  297,  300, 
the  description  was: 

"  Description.  Location 

Alitor,  Wesley  &  Co., 

Occupation,  Union  Knitting  Co.  N.  Division  Street  ^' 

In  the  French  case  the  description  was: 

"Description  of  property.  Location 

Plot  of  land  600  x  600  Webster  &  Winyah  Ave." 

The  Zink  case  evidently  goes  further,  but  that  was  construing 
a  provision  of  the  Eevised  Statutes  which  required  the  land  to  be 
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described  in  the  assessment-roll  by  boundaries.  No  such  require- 
ment now  is  specifically  made  although  such  description  would 
in  many  cases,  I  think,  be  advisable.  The  contention  is  made 
that  an  assessment  of  property  for  taxation  is  subject  to  the  same 
principles  of  construction  as  condemnation  for  public  use.  This 
is  not  true,  however,  since  the  exercise  of  the  taxing  power  and 
of  the  right  of  eminent  domain  are  two  widely  distinct  powers. 

I  am  of  the  opinion  that  under  the  statutes  as  it  now  exists, 
there  is  ample  authority  in  the  cases  cited  for  the  rule  that  the 
description  in  the  assessment-roll  be  no  more  exact  than  to  prop- 
erly identify  the  property. 

The  requirements  of  the  statute  then  being  sufficient,  the  ques- 
tion as  to  what  is  meant  by  proper  identification  should  be 
answered.  I  think  that  the  rules  laid  down  in  directions  to 
assessors,  quoted  above,  very. well  cover  the  situation. 

Replying  to  specific  instances  mentioned,  I  think  that  the  two 
descriptions  submitted  would  probably  be  held  by  the  courts  to 
be  sufficient.  In  order  to  avoid,  however,  the  confusion  which 
would  result  from  a  decision  to  the  contrary,  I  would  strongly 
advise  that  such  description  be  amplified  to  comply  with  the  sug- 
gestion of  your  honorable  board. 


In  the  Matter  of  Construing  Sections  6  and  6  of  the  General  Cor- 
poration Law. 

(Opinion  dated  March  7,  1913.) 

Corporate  name  —  use  of  English  language  —  indication  of  corporate  capacity 
—  the  nativea  of  Marsico  Vetere  Mutual  Aid  Society  of  New  York. 

The  use  of  a  geographical  name  is  permitted  in  the  title  of  a  corpora- 
tion. 

A  membership  corporation  havihg  for  its  purposes  the  giving  of  yolun- 
tary  aid  and  the  furtherance  of  charity  among  its  members  is  not  a 
charitable  corporation  and  exempted  from  the  provisions  of  section  6  of 
the  General  Corporation  Law  requiring  the  use  of  words  in  its  title 
indicating  that  it  is  a  corporation. 
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The  secretary  of  state  submitted  the  foUowing: 

"  There  has  been  submitted  to  the  secretary  of  state  a  cer- 
tificate of  incorporation  entitled  as  follows :  *  Certificate  of  In- 
corporation of  The  Natives  of  Marsico  Vetere  Mutual  Aid  So- 
ciety of  New  York.     (Marsico  Vetere  is  a  town  in  Italy.)' 

"  Its  purposes  are  given  as: 

"  '  Fird.  That  the  particular  objects  for  which  said  corpora- 
tion is  formed  are  as  follows,  viz. :  In  order  to  give  mutual 
voluntary  aid  and  protection  to  its  members  and  establish  the 
relationship  of  fraternal  brotherhood  among  them;  and  to  volun- 
tarily further  the  practices  of  Christian  charity,  benevolence  and 
aid  towards  all  who  are  in  need  and  deserving  of  assistance.' 

"  1.  Does  the  name  comply  with  section  5  of  the  General  Cor- 
poration Law  which  requires  corporate  names  to  be  in  the  Eng- 
lish language  ? 

"  2.  Is  the  proposed  corporation  such  a  benevolent  or  charitable 
corporation  as  to  come  within  the  exception  contained  in  section 
6  of  the  General  Corporation  Law,  as  amended  by  chapter  2  of 
the  Laws  of  1912,  requiring  the  name  of  the  corporation,  or  an 
affix  or  prefix  thereto,  to  clearly  indicate  that  it  is  a  corporation  ?  " 

Cabmody,  Attomey-General. —  In  an  opinion  printed  at  page 
653  of  the  attorney-general's  report  for  1912  it  was  held  that 
coined  words  and  foreign  derivatives,  if  not  in  accepted  use  and 
phrases  from  other  languages,  must  be  excluded  from  tiie  title  of 
a  corporation.  At  the  time  it  was  recognized,  however,  that  the 
secretary  of  state  had  been  accepting  titles  containing  the  proper 
names  of  persons  and  the  practice  was  not  condemned. 

Marsico  Vetere  is  the  name  of  a  town  in  Italy.  It  has  been 
used  to  designate  a  recognizable  locality,  and  I  believe  that  the 
same  reason  for  allowing  the  use  of  names  of  persons  in  a  title 
would  apply  to  this  case.  I  am  of  the  opinion  that  a  proper 
name  of  this  kind  used  in  a  title'  does  not  necessarily  violate  the 
statute  requiring  the  title  of  a  corporation  to  be  in  the  English 
language.  A  name  may  be  used  in  any  language,  and,  as  long 
as  the  word  or  words  are  so  used,  I  believe  the  requirements  of 
the  statute  are  met. 
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I  believe  the  sentence,  "  I  have  been  at  Marisco  Vetere,"  would 
undoubtedly  be  considered  to  be  in  the  English  language,  although 
the  use  of  an  Italian  proper  name  is  necessary  to  complete  its 
sense.  For  the  same  reason  I  believe  the  use  of  a  foreign  proper 
name  of  place  or  person  may  be  used  in  a  corporate  name  without 
giving  rise  to  proper  criticism  that  such  use  removes  the  name 
from  the  English  language. 

The  second  question  requires  a  consideration  of  section  6  of 
the  General  Corporation  Law,  as  amended  in  1912.     It  provides: 

•  •  •;  nor  shall  any  corporation  except  a  religious,  charitable  or  benevolent 
corporation  be  authorized  to  do  busineaa  in  this  state  unless  its  name  has 
such  word  or  words,  abbreviation,  affix  or  prefix  therein  or  thereto  as  will 
clearly  indicate  that  it  is  a  corporation  as  distinguished  from  a  natural 
person,  firm  or  copartnership; 

The  phrasing  is  somewhat  loose  and  evidently  is  intended  to 
express  the  general  purpose  of  the  legislature  rather  than  to 
clearly  indicate  its  exact  application  to  specific  cases. 

What  are  religious  and  benevolent  corporations  may  be  deter- 
mined with  some  certainty  in  view  of  the  provisions  of  the  re- 
lifijious  and  benevolent  corporations  laws.  "  Charity  "  may  how- 
ever cover  a  multitude  of  purposes  and  l^islative  intents  without 
reference  to  its  scriptural  application.  The  broad  sweep  of  our 
law  has  not,  however,  left  its  definition  untouched.  Ignoring 
references  made  to  the  term  in  its  technical  use  in  connection  with 
charitable  purposes,  there  is  much  case  law  baaed  on  facts  similar 
to  those  examined  hera  It  was  said  in  Franta  v.  Bohemian 
Eoman  Catholic  Central  Union,  54  L.  R.  A.  788 : 

An  act  to  be  charitable  in  a  legal  sense  must  be  designed  for  some  public 
benefit  open  to  an  indefinite  and  vague  number.  That  is,  the  persons  to  be 
benefited  must  be  vague,  uncertain,  and  indefinite  until  they  are  selected  or 
appointed  to  be  the  particular  beneficiaries  of  the  trust  for  the  time  being. 
Money  contributed  bj  the  members  of  a  club  to  a  common  fund  to  be  applied 
to  the  relief  and  assistance  of  the  particular  members  of  the  club  when  in 
sickness,  in  want  of  employment,  or  other  disability  is  not  a  charitable  fund, 

•  *  *.  It  is  not  charity  to  give  to  your  friend  because  of  friendship,  no* 
to  your  associate  in  a  society  because  of  your  duty  imposed  by  the  laws  of 
that  society. 

Vol.  Ill  — 28 
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And  again  in  Burke  v.  Eoper,  79  Ala.  138,  142,  it  was  said: 

A  common  fund  created  by  voluntary  contributions  the  benefits  being^ 
restricted  to  the  members  of  the  association  has  not  ordinarily  been  considered 
a  charitable  fund. 

Very  nearly  in  point  is  the  case  of  Young  Men's  Protestant 
Temperance  &  Benevolent  Society  v.  City  of  Fall  Eiver,  160 
Mass.  409.     It  was  there  held : 

Payment  of  sickness  and  funeral  benefits  for  members  only  out  of  an 
income  chiefly  derived  from  regular  compulsory  dues  paid  by  such  members, 
is  not  a  use  for  a  benevolent  or  charitable  purpose  within  Pub.  St.  c.  11, 
section  5,  c.  1,  3,  exempting  from  taxation  real  estate  societies  devoting  their 
entire  income  to  benevolent,  charitable  and  other  purposes. 

See  also  Morning  Star  v.  Bayslip,  23  Ohio  St.  144,  146 ;  State 
Counsel  v.  Board  of  Eeview,  196  111.  441. 

Referring  also  to  our  statute  law  we  find  a  definition  of  "  State 
Charitable  Institutions  "  in  section  2  of  the  State  Charities  Law, 
necessarily  somewhat  narrower  but  indicating  an  intention  to 
confine  the  term  "  charities  "  as  in  the  cases  cited. 

Further,  in  the  Constitution,  article  VIII,  section  11,  it  is 
provided : 

The  legislature  shall  provide  for  a  state  board  of  charities  which  shall 
visit  and  inspect  all  institutions,  whether  state,  county,  municipal,  incor- 
porated or  not  incorporated,  which  are  of  a  charitable,  eleemosynary,  correc- 
tional or  reformatory  character, 


•    •    • 


Certainly  no  voluntary  association  of  this  sort  would  subject 
itself  to  such  a  visitation.  I  am  of  the  opinion  that  the  proposed 
corporation  is  subject  to  the  provisions  of  section  6  of  the  Gen- 
eral Corporation  Law,  and  its  name  should  conform  thereto. 


In  the  Matter  of  the  Provisions  of  Section  841  of  the  Town  Law. 

(Opinion  dated  March  8,  1913.) 

Town  hall  —  destruction  by  fire  —  use  of  insurance  money. 

Money  received  in  payment  of  the  insurance  on  a  town  hall  destroyed 
by  fire  may  not  be  applied  to  the  reconstruction  of  the  building  unless 
authorized  by  vote  of  tlie  town  electors. 
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Hon.  T.  B.  Humphrey,  Esq.,  supervisor,  town  of  Clinton,  sub- 
mitted the  following: 

"  Where  a  building  used  as  a  town  hall,  polling  place  and  town 
clerk's  office  has  been  burned,  may  the  money  received  from  in- 
surance be  applied  to  the  acquisition  of  a  new  site  and  the  con- 
struction of  a  new  building  without  a  vote  of  the  town  ? " 

Caemody,  Attorney-General. —  Construction  of  town  houses 
are  provided  in  article  XVII  of  the  Town  Law.  Section  341  of 
the  Town  Law  provides: 

I  341.  Erection  and  control  of  town  house.  Sites  shall  be  purchased  and 
bouses  erected  by  the  town  board  in  the  name  of  the  town,  and  shall  be 
controlled  by  the  town  board;  and  the  electors  may,  from  time  to  time,  vote 
such  sum  of  money  as  may  be  necessary  to  keep  any  town  house  in  repair 
and  insured. 

Under  this  section  it  is  necessary  for  the  town  electors  to  vote 
in  money  for  repairs  or  insurance.  Under  section  340,  the  erec- 
tion of  the  town  house  in  the  first  place  must  be  authorized  by  a 
vote  of  the  people  upon  submission  of  a  proposition. 

There  is  no  authority  under  which  the  sum  received  trough 
insurance  may  be  regarded  as  standing  in  place  of  the  town  hall 
for  use  in  its  reconstruction.  The  money  should  be  paid  over 
into  the  general  funds  of  the  town  as  would  any  other  fund  for 
the  disposition  of  which  no  provision  of  law  had  been  made. 

If  the  reconstruction  of  the  town  hall  be  considered  a  repair, 
a  vote  by  the  town  electors  is  required.  If  tiie  building  is  totally 
destroyed,  likewise  a  vote  is  required  for  a  new  building. 

The  provisions  of  the  several  statutes  providing  the  polling 
places  and  clerk's  office  shall  be  provided  do  not  contemplate  the 
erection  of  a  building  therefor  by  the  officers  who  are  required 
to  provide  them.  I  think  that  places  may  be  rented  for  such  pur- 
poses where  there  is  no  town  hall  or  other  town  building  in  which 
they  can  be  accommodatedp 
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In  the  Matter  of  Vacancies  in  the  Office  of  Justice  of  the  Peace. 

(Opinion  dated  March  11,  1913.) 

Town  LaWy  sections  44,  103  and  130  —  justice  of  the  peace  —  filling  of  vacan- 
cies. 

Where  a  vacancy  exists  in  the  office  of  jnstioe  of  the  peace  for  a  term 
which  would  have  expired  December  31,  1913,  and  in  August,  1912,  such 
vaoancy  was  filled,  the  town  being  one  in  which  its  biennial  town  meet- 
ings are  held  in  the  spring,  the  person  appointed  to  fill  the  vacancy  holds 
his  office  until  the  biennial  town  meeting  in  1913,  at  which  time  the 
vacancy  is  filled  by  election  for  the  balance  of  the  unexpired  term. 

B.  H.  Van  Valkenburgh,  Esq.,  of  Ancram,  N".  Y.,  submitted 
the  following: 

^'  In  a  town  wheEre  the  biennial  town  meeftings  are  held  in 
the  spring,  when  a  vacancy  occurs  in  the  office  of  justice  of  the 
peace  for  a  term  which  would  expire  Deoember  31,  1918,  and  an 
appointment  is  niade  to  fill  the  vacancy  in  August,  1912,  when 
does  the  term  of  the  person  so  appointed  expire,  and  what  action, 
if  any,  should  be  taken  at  the  biennial  town  meeting  in  1913  ?" 

Cabmody,  Attorney-General. —  Section  103  of  the  Town.  Law 
provides  that  justices  of  the  peace  in  towns  shall  be  divided  into 
two  classes  who  shall  hold  office  for  -the  term  of  four  years,  com- 
mencing on  the  first  day  of  January  succeeding  their  election. 

In  the  case  under  consideration  a  vacancv  occurred  in  the  office 
of  a  justice  of  the  peace  whose  term  would  have  expired  Decem- 
ber 31,  1913.  An  appointment  was  made  as  authorized  by  sec- 
tion  130  of  the  Town  Law.     This  section  also  provides: 

A  person  so  appointed  to  the  office  of  justice  of  the  peace  shall  hold 
the  office  until  the  next  biennial  town  meeting,  unless  the  appointment  shall 
be  made  to  fill  the  vacancy  of  an  officer  whose  term  will  expire  on  the 
thirty- first  day  of  December  next  thereafter,  in  which  case  the  term  of  office 
of  the  person  so  appointed  shall  expire  on  the  thirty-first  day  of  December 
next  succeeding  his  appointment. 

Section  44  of  the  Town  Law  provides : 

If  there  shall  be  any  vacancies  in  the  office  of  justice  of  the  peace  of  any 
town  at  the  time  of  holding  its  biennial  town  meeting,  persons  shall  then 
also  be  chosen  to  fill  such  vacancies,  who  shall  hold  their  offices  for  the 
residue  of  the  unexpired  term  for  which  they  are  respectively  elected. 
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From  a  reading  of  these  two  sections,  I  am  confident  that  in  a 
case  such  as  the  one  under  consideration,  the  person  appointed 
August,  1912  holds  his  office  until  the  next  biennial  town  meeting, 
at  which  time  his  successor  should  be  chosen  to  fill  the  balance  of 
the  unexpired  term.  The  exception  in  section  130  plainly  refers 
to  the  filling  of  a  vacancy  for  a  term  expiring  on  the  thirty-first 
day  of  December  of  the  same  year  in  which  it  occurs,  which  is 
not  the  case  in  this  instance. 


In  the  Matter  of  the  Authority  of  the  Governor  in  Regard  to 
the  Operation  of  Prisons  During  a  Vacancy  in  the  Office  of 
Superinteoident. 

(Opinion  dated  March  12,  1913.) 

Constitution,  article  V,  section  4  —  Prison  Law,  section  zao  —  superintendent 
of  state  prisons  —  vacancy  in  office. 

Where  there  is  a  vacancy  in  the  office  of  the  superintendent  of  prisons, 
it  is  the  duty  of  the  governor  to  see  that  the  laws  in  reference  to  the 
prisons  are  executed.  So  far  as  those  duties  have  heen  delegated  to  the 
clerk  by  the  superintendent,  they  can  still  be  discharged  by  that  officer 
if  he  remains  in  office.  If  he  does  not  so  remain  it  wiU  be  the  duty  of 
the  executive,  to  the  best  of  his  ability,  to  administer  the  affairs  of  the 
office.  He  can  avail  himself  of  the  benefit  of  the  clerical  force,  but  can- 
not delegate  to  any  member  of  such  force  any  discretionary  power  which 
theretofore  devolved  upon  the  superintendent. 

Hon.  William  Sulzer,  Governor,  submitted  a  query  as  follows: 
Upon  a  vacancy  in  the  office  of  superintendent  of  prisons,  wha4; 
provision  may  be  made  for  the  administration  of  that  office  pend- 
ing the  appointment  and  confirmation  of  a  successor  ? 

Cabmodt,  Attorney-General. —  The  office  of  superintendent  of 
fiftate  prisons  is  created  by  article  V,  section  4>  of  the  state  Consti- 
tution, which  is  as  follows : 

Superintendent  of  aiate  prisonSf  appointment;  potoers  and  duties  of. 
§  4.  A  superintendent  of  state  prisons  shaU  be  appointed  by  the  governor, 
by  and  with  the  advice  and  consent  of  the  senate,  and  hold  his  office  for  five 
years,  unless  sooner  removed;  he  shall  give  security  in  such  amount,  and  with 
such  sureties  as  shall  be  required  by  law  for  the  faithful  discharge  of  his 
duties;  he  shall  have  the  uiperintendence,  management  and  control  of  state 
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prisons,  subject  to  such  laws  as  now  exist  or  may  hereafter  be  enacted;  he 
shall  appoint  the  agents,  wardens,  physicians  and  chaplains  of  the  prisons. 
The  agent  and  warden  of  each  prison  shall  appoint  all  other  officers  of  such 
prison,  except  the  clerk,  subject  to  the  approval  of  the  same  by  the  superin- 
tendent. The  comptroller  shall  appoint  the  clerks  of  the  prisons.  The 
superintendent  shall  have  all  the  powers  and  perform  all  the  duties  not 
inconsistent  herewith,  which  were  formerly  had  and  performed  by  the  inspect- 
ors of  state  prisons.  The  governor  may  remove  the  superintendent  for  cause 
at  any  time,  giving  to  him  a  copy  of  the  charges  against  him,  and  an 
opportunity  to  be  heard  in  his  defense. 

The  duties  of  the  superintendent  are  further  amplified  in  sec- 
tion 120  of  the  Prison  Law.     This  provides  in  part: 

I  120.  Office,  powers  and  duties  of  superintendent.  The  superintendent 
of  state  prisons  shall  have  his  office  in  the  city  of  Albany.  He  shall  have 
the  superintendence,  management  and  control  of  the  state  prisons  and  of 
the  convicts  therein,  and  of  all  matters  relating  to  the  government,  discipline, 
police,  contracts  and  fiscal  concerns  thereof.  He  shall  have  power  and  it 
shall  be  his  duty  to  inquire  into  all  matters  connected  with  said  prisons. 
He  shall  make  such  rules  and  regulations,  not  in  conflict  with  the  statutes 
of  this  state,  for  the  government  of  the  officers,  guards  and  employees  of  the 
prisons,  except  the  clerks  and  assistant  clerks,  who  shall  be  subject  to  such 
rules  and  regulations  as  shall  be  prescribed  by  the  comptroller,  and  in  r^ard 
to  the  duties  to  be  performed  by  them,  and  for  the  government  and  discipline 
of  each  prison,  as  he  may  deem  proper,  and  shall  cause  such  rules  and 
regulations  to  be  recorded  by  the  clerk  of  the  prison,  and  a  printed  copy 
thereof  to  be  furnished  to  each  officer  of  the  prison  on  his  appointment.  He 
shall  also  prescribe  a  system  of  accounts  and  records  to  be  kept  at  each 
prison,  which  system  shall  be  uniform  at  all  of  said  prisons,  and  he  may  also 
make  rules  and  regulations  for  a  record  of  photographs  and  other  means  of 
identifying  each  convict  received  into  said  prisons.  The  superintendent  of 
state  prisons  may  delegate  to  his  clerk  authority  to  certify,  in  the  absence 
of  the  superintendent,  estimates  on  all  funds  to  the  comptroller,  to  sign  orders 
for  the  transfer  of  convicts,  to  sign  orders  for  the  discharge  of  insane  crim- 
inals, whose  term  of  imprisonment  has  expired,  to  approve  vouchers,  to 
approve  bills  and  pay  rolls  for  payment  by  the  comptroller. 

There  seems  to  be  no  provision  in  the  law,  or  in  the  Constitu- 
ton,  for  the  exercise  of  the  powers  of  the  superintendent  of  state 
prisons  in  case  of  his  inability  to  act,  or  in  case  of  a  vacancy  of 
office,  except  the  delegation  to  the  clerk  which  has  been  quoted. 

If  there  is  therefore  no  such  incumbent  to  the  office  of  superin- 
tendent of  state  prisons,  there  is  no  other  express  provision  of 
the  law  specifically  applicable  to  this  case.  I  consider,  however, 
that  the  administration  of  the  prisons,  and  of  the  laws  applicable 
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thereto,  cannot  properly  be  permitted  to  fail  on  account  of  the 
fact  that  there  is  no  incumbent  of  this  office. 

Article  IV,  section  1,  of  the  Constitution  provides: 

The  executive  power  shall  be  vested  in  a  governor,    •    •    • 

Article  IV,  section  4,  in  reference  to  the  governor,  provides : 

He  shall  expedite  all   such  measures  as   may   be   resolved   upon  by  the 
Legislature,  and  shall  take  care  that  the  laws  are  faithfully  executed. 

Resort  must  be  had  to  this  duty  of  the  governor  in  this  case  of 
emergency  during  the  time  necessarily  elapsing  between  the  re- 
moval of  a  superintendent  and  the  confirming  of  his  successor.  I 
believe  it  is  the  duty  of  the  governor  to  see  that  the  laws  with 
reference  to  the  prisons  are  executed.  So  far  as  those  duties  have 
been  delegated  to  the  clerk  by  the  superintendent,  I  believe  they 
can  still  be  discharged  by  that  officer  if  he  remains  in  office.  If 
he  does  not  so  remain,  it  will  be  the  duty  of  the  executive,  to  the 
best  of  his  ability,  to  administer  the  affairs  of  the  offica  lie 
can,  of  course,  avail  himself  of  the  benefit  of  the  clerical  force, 
but  cannot  delegate  to  any  member  of  such  force  any  discre- 
tionary power  which  theretofore  devolved  upon  the  superin- 
tendent. 


In  the  Matter  of  the  Authority  of  the  Highway  Commission  to 

Use  Certain  Bead  Funds. 

(Opinion  dated  March  12,  1913.) 

Highway  Law  —  use  of  moneys  raised  pursuant  to  chapter  398  of  the  Laws 
of  1913. 

The  highway  commission  cannot,  in  its  discretion,  use  funds  appro- 
priated by  the  legislature,  for  the  construction  of  roads  along  specific 
routes,  for  other  roads,  and  apply  other  funds  appropriated  for  the  same 
general  purpose  to  the  specific  routes,  except  by  legislative  authority. 

The  Honorable,  the  senate  of  the  state  of  New  York  submitted 
an  inquiry  as  follows: 

"  May  money  raised  pursuant  to  chapter  298  of  the  Laws 
of  1912  and  appropriated  for  the  construction  and  improvement 
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of  State  routes  be  utilized,  in  the  discretion  of  the  highway  com- 
mission, in  the  completion  of  routes  in  Warren  and  Essex  coun- 
ties, contracts  for  which  have  been  heretofore  let,  and  money 
raised  under  the  previous  bonds  issue  apportioned  for  the  pay- 
ment of  the  expenses  of  such  construction  or  improvement;  and 
may  such  money  apportioned  under  the  former  bond  issue  be 
apportioned  by  the  legislature  for  the  construction  and  improve- 
ment of  other  routes  in  such  counties  ?  " 

Cabmody,  Attorney-General. —  I  assume  that  the  inquiry  of 
your  honorable  body  as  above  outlined  applies  solely  to  state 
routes  in  the  counties  of  Warren  and  Essex. 

The  state  routes  in  these  two  counties  are  described  in  section 
120  of  the  Highway  Law  and  are  parts  of  routes  No.  22  and 
No.  25. 

Funds  for  the  consftruction  of  these  roads,  especially  so  far  as 
these  counties  are  concerned,  were  appropriated  by  chapter  133 
of  the  Laws  of  1911  out  of  the  moneys  realized  from  the  bonds 
issued  in  accordance  with  the  provisions  of  chapter  469  of  the 
Laws  of  1906,  as  amended  by  chapter  718  of  the  Laws  of  1907^ 
and  by  said  appropriation  act  became  immediately  available.. 

All  of  the  contracts  for  the  construction  of  these  roads  in  these 
counties  I  understand  have  been  let  but  some  have  not  been  com- 
pleted, although  the  funds  therefor  are  available  under  the  appro- 
priation made  by  chapter  133  of  the  Laws  of  1911. 

Chapter  298  of  the  Laws  of  1912  provides  a  new  fund  for  the 
construction  and  improvement  of  highways. 

This  office  in  a  recent  opinion  to  your  honorable  body  held  that 
a  portion  of  such  funds  were  available  to  construct  or  improve  the 
state  routes  designated  in  section  120  of  the  Highway  Law,  but 
the  question  here  is,  may  such  funds  be  used  for  the  construction 
of  roads  along  routes  that  have  been  provided  for  by  a  specific  ap- 
propriation from  the  avails  of  the  previous  bond  issue  and  may 
the  funds  provided  by  such  specific  appropriation  be  used  for 
other  roads  in  such  counties  in  the  discretion  of  the  highway 
conmiission  ? 
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The  Constitution,  article  III,  section  21,  provides: 

Appropriation  bUU.  |  21.  No  money  shall  ever  be  paid  out  of  the  treasury 
of  this  state  or  any  of  its  funds,  or  any  of  the  funds  under  its  management, 
except  in  pursuance  of  an  appropriation  by  law;  nor  unless  such  payment 
be  made  within  two  years  next  after  the  passage  of  such  appropriation  act; 
and  every  such  law  making  a  new  appropriation,  or  continuing  or  reviving 
an  appropriation,  shall  distinctly  specify  the  sum  appropriated,  and  the 
object  to  which  it  is  to  be  applied;  and  it  shall  not  be  sufficient  for  such  law 
to  refer  to  any  other  law  to  fix  such  sum. 

Section  36  of  the  State  Finance  Law  provides: 

Specific  appropriation  not  to  he  used  for  other  purposes.  Money  appro- 
priated for  a  specific  purpose  shall  not  be  used  for  any  other  purpose;  and 
the  comptroller  shall  not  draw  a  warrant  for  the  payment  of  any  sum  appro- 
priated, unless  it  clearly  appears  from  the  detailed  statement  presented  to 
him  by  the  person  demanding  the  same  as  required  by  this  chapter,  that 
the  purposes  for  which  such  money  is  demanded  are  those  for  which  it  was 
appropriated.   •   •   • 

The  funds  for  the  construction  of  the  roads  along  the  state 
routes  mentioned  in  the  inquiry  were  provided  for  by  a  specific 
appropriaton  for  that  purpose  (Laws  of  1911,  chap.  133)  and 
can  only  be  used  for  the  purpose  for  which  they  were  appro- 
priated so  long  as  the  law  making  the  appropriation  remains  un- 
changed and  the  only  authority  that  can  change  the  law  is  the 
legislature. 

The  highway  commission  cannot,  therefore,  without  legislative 
sanction  use  money  appropriated  for  the  construction  of  certain 
roads  in  the  construction  of  other  roads. 

It  was  held  in  the  former  opinon  to  your  honorable  body,  that 
funds  raised  pursuant  to  chapter  298  of  the  Laws  of  1912  could 
be  used  to  construct  or  improve  the  roads  along  the  State  routes 
described  in  section  120  of  the  Highway  Law.  It  was  not  in- 
tended to  hold  that  such  funds  could  be  used  on  any  state  routes 
for  which  especially  appropriated  funds  from  the  avails  of  tHe 
former  bond  issue  were  available  and  sufficient  for  the  purpose. 

Such  a  use  could  be  made  only  by  legislative  authority. 
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In  the  Matter  of  Erroneous  Classification  Under  the  State  Civil 

Service  Law. 

(Opinion  dated  March  13,  1913.) 

Civil  Service  Law,  section  as --^removal  of  a  regular  clerk  in  the  county  of 
Kings  —  effect  of  erroneous  classification  by  the  state  civil  service  com- 
mission on  such  removal. 

A  regular  clerk  in  the  county  civil  service  of  the  county  of  Kings  may 
be  removed  without  "  an  opportunity  of  making  an  explanation  "  where, 
at  the  time  of  his  removal  his  position  is  in  the  exempt  class,  although 
such  classification  is  thereafter  changed  by  the  state  civil  service  com- 
mission to  the  competitive  class  under  the  direction  of  a  writ  of 
mandamus. 

Hon,  Edmund  O'Connor,  commissioner  of  records,  Kings 
county,  submitted  the  following: 

"  On  January  1,  1898,  Kichard  S.  Steves  was  appointed  to 
the  position  of  chief  clerk  in  the  office  of  the  commissioner  of 
records  in  the  county  of  Kings.  This  position  was  then  in  the 
exempt  class.  In  June,  1900,  it  was  classified  in  the  competi- 
tive class  and  thereupon  Steves  was  'covered'  into  the  competi- 
tive class  without  having  taken  any  competitive  examination. 
On  July  28,  1911,  the  State  Civil  Service  Commission  reclassi- 
fied his  position  in  the  exempt  class,  and  on  August  9,  1911,  he 
was  removed  from  his  position  by  the  then  commissioner  of  rec- 
ords for  being  absent  without  leave.  A  written  notice  of  his  re- 
moval and  its  cause  was  sent  both  to  Steves  and  to  the  State  Civil 
Service  Commission.  On  December  17,  1912,  the  State  Civil 
Service  Commission,  pursuant  to  a  peremptory  writ  of  mandamus 
issued  out  of  the  Supreme  Court,  reclassified  the  position  in  the 
competitive  class.  It  appears  that  Steves  is  neither  a  Civil  or 
Spanish  War  veteran  or  a  veteran  of  the  Philippine  insurrections 
or  a  volunteer  fireman.  Was  the  said  Steves  legally  removed 
from  his  position  as  chief  clerk  in  the  office  of  the  commissioner 
of  records  of  Kings  county  ?  " 
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Cabmody,  Attomey-GeneraL —  In  my  opinion  of  Febmary  1, 
1913,  to  the  secretary  of  the  state  civil  service  commission,  in 
relation  to  the  right  of  Steves  to  reinstatement  in  the  position  of 
chief  clerk,  I  stated  that  the  only  restrictions  upon  the  power  of 
removal  of  employees  from  the  state  and  county  service  were  con- 
tained in  sections  22  and  25  of  the  Civil  Service  Law.  There- 
fore, the  question  here  presented  is  whether  or  not  Steves  was 
removed  in  accordance  with  the  provisions  of  these  secftions  so 
far  as  they  are  applicable  to  him  and  his  position. 

Inasmuch  as  he  is  not  a  veteran  or  a  volunteer  fireman,  he  was 
not  entitled  "  to  a  hearing  upon  due  notice  upon  stated  charges," 
as  required  by  section  22  in  cases  where  veterans  and  volunteer 
firemen  are  to  be  removed. 

However,  as  I  pointed  out  in  my  former  opinion,  section  22 
also  provides  that  "  in  every  county  of  the  state  wholly  included 
within  the  limits  of  a  city  but  not  comprising  the  whole  of  such 
city,  any  regular  clerk  *  *  *  or  person  holding  a  position  in 
the  classified  state  civil  service,  subject  to  competitive  examina- 
Hon,  shall  be  allowed  an  opportunity  of  making  an  explanation," 
etc. 

The  position  in  question  is  in  Kings  county,  a  part  of  New 
York  city,  and  in  the  classified  state  civil  service,  and  it  would 
appear  that  Steves  must  be  considered  a  "  regular  clerk."  He 
would,  therefore,  have  to  be  removed  in  accordance  with  the  above 
provisions  of  section  22,  provided  his  position  was  "  subject  to 
competitive  examination  "  at  the  time  of  his  removal.  However, 
it  appears  that  when  he  was  removed  on  August  9,  1911,  his  posi- 
tion was  in  the  exempt  class,  having  been  classified  thereunder  on 
July  28,  1911.  Not  being  subject  to  competitive  examination  at 
the  time  of  his  removal  the  commissioner  of  records  had  a  plenary 
right  of  removal  so  far  as  the  provisions  of  section  22  are  con- 
cerned. It  is  true  that  after  his  removal  the  courts  determined 
that  the  classification  of  the  position  in  the  exempt  class  was 
erronous  and  it  was  reclassified  under  the  direction  of  the  court 
in  the  competitive  class.  However,  the  classification  of  the  posi- 
tion by  the  commission  in  the  exempt  class,  while  erroneous,  was 
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ncft  void  but  voidable.  In  the  case  of  Cbittenden  v.  Wurster, 
152  N.  Y.  345,  the  court,  speaking  of  erroneous  classifications, 
said: 

Such  clafiflification  is  not  void;  it  may  be  voidable  for  his  action  is  subject 
to  review;  but,  until  it  is  judicially  determined  that  his  classification  was 
erroneous,  it  is  a  protection  to  the  subordinate  heads  of  departments  and 
employees  acting  thereunder.  The  appointments  were  made  in  accordance 
with  the  statute  and  the  classification  as  it  then  existed. 

Also  in  the  case  of  People  ex  rel.  Terry  v.  Keller,  158  N.  T. 
187,  where  the  question  decided  was  analogous  to  the  question 
here  presented,  the  court  said  at  page  197 : 

One  of  the  most  important  of  these  rules  (rales  established  by  the  case  of 
Chittenden  v.  Wurster,  supra)  was  that  a  classification  once  made  was  good 
until  set  aside  or  modified  by  some  judicial  proceeding,  and  so  long  as  it 
remained  unchanged  by  the  action  of  some  judicial  authority,  it  bound  every 
one  and  protected  every  one  acting  under  it  or  holding  a  place  under  it. 

Therefore,  although  the  classification  of  the  position  in  the 
exempt  class  was  erroneous,  yet  the  commissioner  of  records  was 
warranted  in  assuming  that  such  classification  was  valid  until  the 
courts  had  declared  it  bad. 

If  the  position  had  been  in  the  competitive  class  at  the  time, 
I  am  of  the  opinion  that  the  provisions  of  section  22  under  dis- 
cussion would  have  been  applicable.  People  ex  rel.  Donnelly  v. 
Harvey,  127  App.  Div.  211.  Such  provisions,  however,  do  not 
entitle  a  person  removed  to  a  regular  trial.  If  an  opportunity 
for  explanation  is  given,  it  is  all  that  is  necessary.  People  ex  rel. 
Kennedy  v,  Brady,  166  N.  Y.  44.  In  view  of  the  fact  that  Conot- 
missioner  of  Records  Graff  removed  Steves  for  a  stated  cause  as 
appears  from  his  letter  of  removal,  it  would  appear  that  he  was 
endeavoring  to  comply  with  the  provisions  of  section  22  under 
discussion. 

Whether  or  not  Steves  was  removed  contrary  to  the  provisions 
of  section  25,  pointed  out  in  my  opinion  of  February  firart;,  is  a 
question  of  fact  which  can  be  best  determined  by  yourself. 
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In  the  Matter  of  Construing  Section  211  of  the  Prison  Law  and 

Section  1048  of  the  Penal  Law. 

(Opinion  dated  March  14,  1913.) 

■ 

Parole  of  prisoner  sentenced  to  death  whose  sentence  has  been  commated  to 
life  imprisonment. 

A  prisoner  originally  sentenced  to  death  whose  sentence  has  been  com- 
muted by  the  governor  to  life  imprisonment  is  not  entitled  to  parole. 

Hon,  Joseph  F.  Scott,  superintendent  of  ^tate  prisons,  siil)- 
mitted  a  query  as  to  whether  the  board  of  parole  has  authority 
to  grant  parole  to  a  prisoner  originally  sentenced  to  death  whose 
sentence  has  been  commuted  by  the  governor  to  life  imprison- 
ment. 

Carmody,  Attorney-General. —  Section  1048  of  the  Penal  Law 
is  as  follows : 

Murder  in  the  second  degree  is  punishable  by  imprisonment  under  an  inde- 
terminate sentence,  the  minimum  of.  which  shall  be  twenty  years  and  the 
maximum  of  which  shall  be  for  the  offender's  natural  life;  and  any  person 
serving  a  term  of  imprisonment  for  life,  under  an  original  sentence  for 
murder  in  the  second  degree,  on  the  first  day  of  September,  nineteen  hundred 
and  seven,  shall  be  deemed  to  be  thereafter  serving  under  such  an  indeter- 
minate sentence. 

Section  211  of  the  Prison  Law  is  as  follows: 

$211.  Prisoners  subject  to  parole.  Every  person  now  confined  in  a  state 
prison  under  sentence  for  a  definite  term  for  a  felony,  the  maximum  penalty 
for  which  is  imprisonment  for  five  years  or  less,  exclusive  of  fines,  who  has 
never  before  been  convicted  of  a  crime  punishable  by  imprisonment,  in  a 
state  prison,  shall  be  subject  to  the  jurisdiction  of  the  board  of  parole  for 
state  prisons  and  may  be  paroled  in  the  same  manner  and  subject  to  the 
same  conditions  and  penalties  as  prisoners  confined  under  indeterminate 
sentences.  The  minimum  and  maximum  terms  of  the  sentences  of  said 
prisoners  are  hereby  fixed  and  determined  to  be  as  foUows:  The  definite 
term  for  which  each  person  is  sentenced  shall  be  the  maximum  limit  of  his 
term,  and  one-third  of  the  definite  term  of  his  sentence  shall  be  the  minimum 
ihnit  of  his  tenn. 
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Upon  reading  the  foregoing  section  of  the  Penal  Law  it  is  clear 
that  a  prisoner  originally  sentenced  to  death  whose  sentence  has 
been  commuted  to  life  imprisonment  is  not  serving  under  an  in- 
determinate sentence  for  the  reason  that  his  original  sentence  was 
not  for  murder  in  the  second  degree. 

The  section  of  the  Prison  Law  above  quoted  shows  the  authority 
of  the  board  of  parole  to  grant  a  parole  to  a  prisoner  serving  a 
definite  sentence.  It  will  be  seen  that  this  section  makes  no  pro- 
vision for  parole  of  a  prisoner  under  a  definite  sentence  where 
such  sentence  is  not  for  a  term  of  years. 

From  a  reading  of  these  sections  it  is  my  opinion  that  a  pris- 
oner originally  sentenced  to  death  whose  sentence  has  been  com- 
muted by  the  governor  to  life  imprisonment  may  not  be  paroled 
by  the  board  of  parole. 


In  the  Matter  of  the  Constitutionality  of  a  Municipal  Ordinance 
Restricting  Licenses  of  Engineers  to  Residents. 

(Opinion  dated  March  16,  1013.) 

Charter  of  the  city  of  Buffalo —- ordinances. 

An  ordinance  adopted  by  the  common  council  of  the  city  of  Buffalo, 
requiring  that  engineers  be  licensed  and  that  no  person  shall  be  granted 
such  license  unless  he  be  a  resident  of  the  city  of  Buffalo,  is  constitu- 
tional and  applies  to  employees  of  the  Buffalo  State  Hospital. 

Hon.  John  C.  Birdseye  submitted  a  query  as  to  whether  the 
common  council  of  the  city  of  Buffalo  has  the  power  to  pass  an 
ordinance  restricting  the  granting  of  such  a  license  to  residents  of 
the  city  of  Buffalo  and  whether  such  an  ordinance  is  constitu- 
tional. 

The  facts  are  as  follows:  The  common  council  of  the  city  of 
Buffalo  has  adopted  an  ordinance  requiring  that  all  persons 
operating  any  steam  engine  or  boiler  shall  be  duly  licensed  and 
that  no  person  shall  be  granted  such  license  unless  he  be  a  resi- 
dent of  the  city  of  Buffalo.  Engineers  are  employed  by  the 
Buffalo  State  Hospital  to  take  charge  of  the  steam  plant  of  that 
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institution.  Appointments  to  this  position  are  made  from 
eligible  lists  furnished  by  the  civil  service  commission  as  a  re- 
sult of  competitive  examinations.  Persons  taking  the  examina- 
tion for  appointment  as  such  engineers  have  not  been  limited  by 
the  civil  service  commission  to  residents  of  Buffalo,  and  the 
present  eligible  list  is  composed  entirely  of  persons  who  are  not 
residents  of  the  city  of  Buffalo. 

Carmody,  Attorney-General. —  The  charter  of  the  city  of  Buf- 
falo, being  chapter  105  of  the  Laws  of  1891,  provides,  section  17, 
subdivision  7,  that  the  common  council  shall  enact  ordinances  "  to 
prohibit  any  person  who  has  not  been  duly  licensed  under  such 
regulations  as  the  common  council  may  prescribe,  from  running 
any  steam  engine,  stationary  or  otherwise,  in  the  city,  except  the 
engineers  of  duly  incorporated  steam  railroads,  and  engineers 
duly  licensed  by  the  authorities  of  the  United  States,  to  classify 
such  engineers  and  to  provide  for  the  appointment  by  the  mayor 
of  such  inspectors,  examiners  and  employees  as  may  be  required 
to  carry  out  such  ordinance." 

Pursuant  to  the  above  provision  of  the  city  charter,  the  com- 
mon council  has  enacted  ordinances  governing  the  examination  of 
engineers  and  the  inspection  of  steam  boilers,  sections  19  and  20 
of  which  are  as  follows: 

S  19.  Every  person  within  the  limits  of  the  city  of  Buffalo  in  charge  of 
or  operating  any  steam  engine  or  steam  boiler,  except  the  engineers  of  duly 
incorporated  steam  railroads,  while  engaged  in  operating  or  running  the 
locomotive  engines  of  said  railroads;  and  except  engineers  duly  licensed  by 
the  authorities  of  the  United  States,  while  engaged  in  operating  or  running 
engines  on  the  water  under  the  jurisdiction  of  the  United  States,  or  of  the 
state  of  New  York,  shall  appear  before  the  examiner  at  such  time  and  place 
as  he  shall  designate  by  notice  for  examination  as  to  his  qualifications  as  a 
stationary  engineer,  and  if  found  qualified  shall  be  licensed  as  this  ordinance 
provides. 

§  20.  No  person  shall  be  granted  a  license  unless  he  be  an  actual  resident 
of  the  city  of  Buffalo,  and  shall  be  a  citizen,  or  shall  have  declared  his 
intention  to  become  a  citizen  of  the  United  States. 

The  above  ordinances  were  adopted  by  the  common  council  of 
the  city  of  Buffalo  in  the  exercise  of  the  police  power  delegated 
to  such  common  council  by  the  legislatura     The  power  of  the 
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legislature  to  delegate  this  authority  to  municipalities  has  beea 
frequently  recognized  by  the  courts,  and  municipal  ordinances 
passed  in  pursuance  of  authority  from  the  legislature  have  the 
force  of  law  and  are  as  obligatory  as  if  enacted  by  the  legislature 
itself.  Village  of  Carthage  v.  Frederick,  122  X.  Y.  268,  271; 
City  of  Rochester  v.  Simpson,  134  id.  414,  417;  City  of  Buffalo 
V.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  152  id.  276,  280. 

It  seems  also  to  be  the  rule  that  valid  ordinances  adopted  by 
municipal  corporations,  pursuant  to  authority  conferred  by  the 
legislature,  bind  not  only  the  inhabitants  of  the  corporation  but 
also  strangers  or  nonresidents  coming  within  its  limits.  2  Dillon 
Mun.  Corp.,  §  628 ;  Buffalo  v.  Webster,  10  Wend.  100. 

The  Civil  Service  Law,  enacted  by  the  legislature  to  carry  out 
the  provisions  of  section  9  of  article  V  of  the  State  Constitution, 
that  appointments  in  the  civil  service  of  the  state  shall  be  made 
according  to  merit  and  fitness,  authorizes  the  civil  service  com- 
mission to  conduct  examinations  and  determine  the  relative  fitness 
of  applicants.  The  civil  service  commission  does  not,  however, 
exercise  police  power  nor  has  the  legislature  conferred  upon  the 
commission  exclusive  jurisdiction  to  determine  what  class  of 
persons  are  eligible  for  appointment.  In  certain  cases  the  power 
of  the  commission,  having  once  determined  that  a  competitive 
examination  is  practicable,  is  limited  to  a  determination  as  to  the 
merit  and  fitness  of  persons  of  a  certain  class.  For  example, 
applicants  for  examination  for  positions  as  assistant  physicians 
at  state  hospitals  are  limited  to  those  licensed  by  the  state  to 
practice  medicine.  Concerning  the  case  in  question  the  city  of 
Buffalo  acting  under  the  authority  of  the  legislature  determines 
the  class  of  persons  who  shall  be  eligible  to  act  as  engineers  within 
the  limits  of  the  city  and  the  civil  service  commission  deter- 
mines their  relative  merit  and  fitness  by  competitive  examina- 
tion. So  long  as  both  of  these  acts  are  performed  the  question 
as  to  which  determination  shall  be  made  first  is  not  very  materiaL 

The  power  to  adopt  ordinances,  such  as  the  one  in  question, 
seems  to  be  limited  only  by  the  qualification  that  such  ordi- 
nances must  be  reasonable.     When  the  ordinance  is  within  the 
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grant  of  power  conferred  upon  the  municipality,  the  presump- 
tion is  that  such  ordinance  is  reasonable,  and,  as  stated  in  Dillon 
on  Municipal  Corporations,  volume  2,  section  591,  the  power  of 
the  court  to  declare  an  ordinance  void  because  it  is  unreasonable 
should  be  carefully  exercised. 

In  my  opinion,  therefore,  the  ordinances  above  quoted  are 
valid  and  do  not  contravene  any  provision  of  the  Constitution. 
These  ordinances  apply  to  employees  of  the  Buffalo  State  Hos- 
pital as  well  as  to  other  engineers  within  the  city  and  I  think 
such  ordinances  should  be  taken  into  consideration  by  the  civil 
service  commission  when  examinations  are  held  for  these  posi- 
tions and  that  applicants  for  such  examination  should  be  noti- 
fied that  a  license  from  the  proper  authorities  of  the  city  of  Buf- 
falo must  be  obtained  before  entering  upon  employment 

It  may  be  urged  that  section  20,  requiring  that  no  person  shall 
be  granted  a  license  unless  he  be  an  actual  resident  of  the  city  of 
Buffalo,  is  unreasonable  as  applied  to  the  Buffalo  State  Hospital 

This  is  not  sufficiently  clear  to  permit  me  to  advise  that  such 
ordinance  be  disregarded.  If  the  l^islature  desires  to  except 
from  this  power  delegated  to  the  city  of  Buffalo,  aU  or  any  state 
institutions,  it  may  so  provide.  It  has  made  such  exception  as 
to  state  institutions  generally  in  regard  to  the  law  governing  hours 
of  labor.  Labor  Law,  §  3.  There  being  no  similar  express  ex- 
oeption  in  the  del^ation  of  power  here  conferred,  I  am 
•strengthened  in  the  belief  that  no  such  exception  was  intended. 
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In  the  Matter  of  the  Estate  of  Heney  W.  Everett,  New  York 

County. 

(Opinion  dated  June  6,  1913.) 

ProYisions  6f  amendment  to  §  241  of  the  Tax  Law— provision  of  order  entered 
protecting  aU  interested  persons. 

To  comply  with  the  provisions  of  section  241  of  the  Tax  Law,  the 
taxing  order  should  first  extend  the  tax  on  the  remainders  as  they  would 
be  taxable  if  they  had  actually  vested  in  possession  on  the  day  of  the 
appraisal,  and  this  statement  should  be  followed  by  the  extension  of 
the  tax  at  the  highest  rate  on  which  there  is  any  possibility  of  the 
remainders  ultimately  vesting. 

JeflFerson  Clark,  Esq.,  15  William  street  New  York  City,  hav- 
ing addressed  a  query  to  the  comptroller  as  to  the  application  of 
the  Transfer  Tax  Law,  the  following  opinion  was  rendered: 

SoHMEB,  Comptroller. —  Your  favor  of  the  third  inst  received. 
The  department  is  of  the  opinion  that  the  order  of  April  4,  1913, 
is  not  in  proper  form  to  enable  the  comptroller  to  comply  with 
the  provisions  of  the  amendment  to  section  24:1  of  the  Tax  Law- 
This  amendment  states  that. 

Whenever  the  tax  on  a  contingent  remainder  has  been  determined  at  the 
highest  rate  which  on  the  happening  of  any  of  said  contingencies  or  condi- 
tions would  be  possible  under  the  provisions  of  this  article,  the  state  comp- 
troller, in  the  counties  wherein  this  tax  is  payable  direct  to  him,  and  in  all 
other  counties  the  treasurer  of  said  counties,  respectively,  when  such  tax  is 
paid  shall  retain  and  hold  to  the  credit  of  said  estate  so  much  of  the  tax 
assessed  upon  such  contingent  remainders  as  represents  the  difference  between 
the  tax  at  the  highest  rate  and  the  tax  upon  such  remainders  which  would 
be  due  if  the  contingencies  or  conditions  had  happened  at  the  date  of  U,e 
appraisal  of  said  estate,  and  the  state  comptroller  or  the  county  treasurer 
shall  deposit  the  amount  of  tax  so  retained  in  some  solvent  trust  company 
or  trust  companies  or  savings  banks  in  this  state,  to  the  credit  of  such 
estate,  paying  the  interest  thereon  when  collected  by  him  to  the  executor  or 
trustee  of  said  estate,  to  be  applied  by  said  executor  or  trustee  as  provided 
by  the  decedent's  will. 
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Comptroller. 

To  comply  with  this  provision  the  taxing  order  should  first  ex- 
tend the  tax  on  the  remainders  as  they  would  be  taxable  if  they 
had  actually  vested  in  possession  on  the  day  of  the  appraisal,  and 
this  statement  should  be  followed  by  the  extension  of  the  tax  at 
the  highest  rate  on  which  there  is  any  possibility  of  the  re- 
mainders ultimately  vesting;  and  the  difference  between  the  tax 
at  the  highest  rate  and  the  other  tax  as  shown  to  be  due  in  the 
e^vtent  of  the  remainders  having  vested  at  the  date  of  the  ap- 
praisal would  be  the  amount  the  comptroller  should  retain  and 
pay  the  income  thereon  to  the  executors  of  the  estate  until  the  re- 
mainders ultimately  vested. 

The  order  as  entered,  however,  will  apparently  protect  the 
rights  of  all  interested  persons,  as  it  contains  the  following  pro- 
vision : 

Said  report  and  this  order  are  made  on  the  distinct  understanding  and 
agreement  by  and  between  the  parties  hereto  that  in  the  event  of  the  death 
of  anj  of  the  parties  in  interest,  so  that  under  the  provisions  of  the  will 
this  estate  will  vest  differently  than  as  provided  for  herein,  said  report  will 
be  remitted  for  reappraisal  in  accordance  therewith. 

This  provision  does  not,  however,  permit  me  to  hold  any  part 
of  the  tax  as  assessed  and  pay  the  income  therefrom  to  the 
executors. 


SUPERINTENDENT  OF  BANKS 


In  the  Matter  of  the  Exercise  of  Banking  Powers  hy  a  Corpora- 
tion formed  under  the  Business  Corporations  Law. 

(Ruling  made  March,  1913.) 

Bankiiig  Law,  vection  107  —  General  Corporation   Law,  section  aa,  as  amended 
by  chapter  771  of  the  Laws  of  .19x1 — sections  131  and  13a. 

A  corporation  organized  under  the  Business  Corporations  law  of  this 
•state  for  the  purpose  of  conducting  a  real  estate  business  which  enters 
into  contracts  with  individuals,  whereby  it  is  agreed  that  the  individuals 
will  pay  weekly  amounts  to  the  corporation  in  consideration  of  the 
agreements  upon  the  part  of  the  corporation  to  secure  suitable  locations 
for  homes  and  prepare  architect's  plans  for  houses,  and  in  the  event 
that  said  locations  and  said  plans  are  not  satisfactory  to  the  individuals, 
-to  return  the  sums  paid  in  after  they  amount  to  the  sum  of  $100,  with 
interest  thereon  at  four  per  cent  per  annum,  is  exercising  the  powers  of 
a  banifiing  corporation. 

Hon.  George  C.  Van  Tuyl,  superintendent  of  banks,  has  made 
41  ruling,  based  upon  an  opinion  of  the  Attorney-General,  that 
Manhattan  Mutual  Realty  Company,  a  corporation  incorporated 
under  the  provisions  of  the  Business  Corporations  Law  of  this 
state  is,  in  the  conduct  of  its  business,  violating  the  provisions  of 
the  Banking  Law  of  this  state. 

The  opinion  of  the  Attorney-General  is  as  follows: 
The  Manhattan  Mutual  Eealty  Company  was  incorporated 
April  4,  1908,  under  the  Business  Corporations  Law  of  this  state 
for  the  purpose  of  transacting  a  general  real  estate  business,  and 
the  special  feature  of  that  business  which  is  the  subject  of  this 
inquiry,  consists  of  issuing  so-called  home  contracts,  a  sample  of 
which  has  been  submitted  to  me,  and  which  provides  as  follows: 

It  is  hereby  agreed  as  follows:  1.  The  purchaser  agrees  to  pay  the  Com- 
pany, one  week  from  the  date  of  the  execution  of  this  contract  and  the  pay- 
ment of  said  sum  of  One  Dollar  ($1.00)  as  above  recited,  the  further  sum 
of  One  Dollar  ($1.00),  and  to  continue  to  pay  to  said  Company  the  sum 
of  One  Dollar  ($1.00)  each  week  thereafter  until  the  amount  of  One  Hundred 
Dollars   ($100.00)   shall  thus  have  been  paid; 
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2.  The  Company  agrees  in  secure  for  the  Purchaser,  by  the  time  oi  the 
completion  of  said  payment  of  One  Hundred  Dollars  ($100.00),  a  suitable 
location  for  a  Home,  and  to  prepare  for  said  Purchaser  architect's  plans  for 
a  House  thereon;  and,  if  the  said  location  and  plans  be  accepted,  and  the 
price  of  said  land  and  House  be  approved  by  the  Purchaser,  to  begin  at  onee 
the  erection  of  said  House  upon  the  terms  hereinafter  stated; 

3.  Should  the  Purchaser  decline  to  accept  the  location  and  plans  or  to 
approve  the  price  referred  to  in  the  preceding  paragraph,  and  should  the 
Company  be  unable  to  satisfy  him  in  that  regard,  he  shall  notify  the  Com- 
pany to  that  effect,  and  thereupon  the  Company  shall,  and  hereby  agrees  to, 
return  to  the  Purchaser,  within  sixty  (60)  days  from  said  notification,  the 
money  he  shall  have  paid  to  the  Company  from,  and  including,  the  execution 
of  this  contract,  with  interest  at  the  rate  of  four  (4%)  Per  Cent  per  annum; 

4^  In  the  event  of  an  agreement  on  location,  plans  and  price,  as  mentioned 
in  paragraph  2  hereof,  it  is  hereby  agreed  that  the  parties  hereto  will  at  once 
execute  and  enter  into  a  contract,  in  the  regular  and  customary  form  of  the 
purchase  and  building  contract  used  by  the  said  Manhattan  Mutual  Realty 
Company,  (of  which  a  copy  is,  for  convenience  and  certainty  of  reference, 
hereto  attached)  for  the  construction  of  said  House,  the  amount  of  the 
deferred  payment  covering  Land  and  House  not  to  exceed  Three  Thousand 
Dollars  ( $3,000.00 ) ,  and  to  be  paid  in  monthly  installments  of  Eight  Dollars 
and  Forty-five  Cents  ($8.45)  for  each  thousand  dollars  ($1,000.00)  of  said 
wnount. 

Section  22  of  the  General  Corporation  Law,  as  amended  by 
chapter  771  of  the  Laws  of  1911,  so  far  as  material,  reads  as 
follows : 

f  22.  ProKihiiion  of  hanking  potrers.  No  corporation,  domestic  or  foreign, 
other  than  a  corporation  formed  under  or  subject  to  the  banking  laws  of 
this  state  or  of  the  United  States,  except  as  permitted  by  such  laws,  shall 
by  any  implication  or  construction  be  deemed  to  possess  the  power  of  carry- 
ing on  the  business  of  discounting  bills,  notes  or  other  evidences  of  debt,  of 
receiving  deposits,  of  buying  and  selling  bills  of  exchange,  or  of  issuing  bills, 
notes  or  other  evidences  of  debt  for  circulation  as  money,  or  of  engaging  in 
any  other  form  of  banking. 

Section  107  of  the  Banking  Law  provides: 

No  corporation  without  being  authorized  by  law,  shall  employ  any  part 
of  its  property,  or  be  in  any  way  interested  in  any  fund  which  shall  bft 
employed  for  the  purpose  of  receiving  deposits. 

The  Manhattan  Mutual  Realty  Company,  in  receiving  money 
in  insrtalments  and  entering  into  a  contract  for  the  return  of  such 
money  at  the  option  of  its  customer,  with  interest  thereon,  is, 
in  my  opinion  in  effect  receiving  deposits  and  exercising  banking 
powers  in  violation  of  these  provisions  of  law. 
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Under  section  131  of  the  General  Corporation  Law,  an  action 
may  be  brought  to  procure  a  judgment  vacating  the  charter  or 
annulling  the  existence  of  a  corporation  upon  the  ground  that  it 
has  violated  any  provision  of  law  or  exercised  a  privilege  or  fran- 
chise not  conferred  upon  it  by  law. 

'Such  an  action  can  only  be  commenced  by  leave  of  the  court 
and  notice  of  an  application  for  such  leave  must  be  given  to  the 
corporation  affected  pursuant  to  section  132  of  the  General  Cor- 
poration Law. 

If  you  will  kindly  submit  to  me  specific  information  containing 
the  names  of  the  individuals  who  hold  said  contracts  of  said  cor- 
poration, together  with  the  amounts  paid  in  and  the  dates  and 
other  particulars  thereof,  this  department  will  take  such  action  as 
it  deems  necessary  in  the  premises. 


In  the  Matter  of  the  Exercise  of  Banking  Powers  in  violation  of 
Sections  10  and  22  of  the  General  Corporation  Law  and  Seo^ 
tion  107  of  the  Banking  Law. 

(Ruling  made  March,  1013.) 

Business  Corporations  Law,  section  a  —  General  Corporation  Law,  sections 
10  and  22  —  Banking  Law,  section  107  —  exercise  of  banking  powers  by 
corporations  organised  under  the  Business  Corporations  Law. 

Corporations  organized  under  the  provisions  of  the  Business  Corpora- 
tions Law  of  this  state  and  engaged  in  the  general  business  of  making 
loans  upon  leases  of  personal  property  and  de4ucting  interest  therefrom 
at  the  time  the  loans  are  made,  are  exercising  powers  prohibited  by 
sections  10  and  22  of  the  General  Corporation  Law,  and  in  violation  of 
the  provisions  of  section  107  of  the  Banking  Law. 

Hon.  George  C.  Van  Tuyl,  superintendent  of  banks  has  made 
a  ruling  that  the  Gotham  Clearing  House,  Incorporated,  located 
at  220  Fifth  avenue,  New  York  city,  and  the  Terminal  Clearing 
House  Association  located  at  200  Fifth  avenue  are  violating  the 
provisions  of  section  107  of  the  Banking  Law.  The  ruling  is 
made  pursuant  to  an  opinion  by  the  Attorney-General,  Hon. 
Thomas  Carmody,  rendered  March  29,  1913  as  follows: 
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From  the  information  submitted  by  the  superintendent  of 
banks  it  appears  that  these  corporations  are  engaged  in  the  busi- 
ness of  loaning  money  on  leases  of  personal  property  and  from 
the  affidavit  submitted  it  appears  that  the  method  by  which  such 
business  is  carried  on  is  as  follows : 

The  Grand  Union  Company,  a  domestic  corporation,  leases 
pianos,  organs  and  sewing  machines  at  a  stated  weekly  rental 
with  the  privil^e  to  the  lessee  to  purchase  the  same  at  a  value 
stated  in  the  lease  and  in  the  event  of  such  purchase  the  rent 
previously  paid  is  deducted  from  the  purchase  price. 

The  said  leases  are  then  delivered  to  either  of  the  corporations 
mentioned  above,  which  corporation  loans  thereon  to  the  Grand 
Union  Company  an  amount  equal  to  forty  per  cent  of  tiie  face 
value  of  the  leases  and  for  this  loan  retains  thereof  either  eight 
per  cent  or  six  per  cent  for  making  such  loan  and  the  loan  is  then 
payable  by  the  Grand  Union  Company  in  weekly  instalments  and 
when  so  paid  the  said  leases  are  returned,  and  in  the  event  that 
said  loans  are  not  paid  they  are  renewed  at  the  same  rates  of  in- 
terest. 

Under  its  certificate  of  incorporation  the  Terminal  Clearing 
House  Association  formed  pursuant  to  the  provisions  of  the  Busi- 
ness Corporations  Law  is  authorized  "  to  buy,  purchase,  acquire, 
*use,  hold,  settle,  collect,  deal,  sell  or  otherwise  dispose  of  business 
and  merchandise,  accounts,  including  instalments,  claims,  choses 
in  action  of  any  kind  and  description  except  bills  of  exchange." 

The  Gotham  Clearing  House,  Incorporated,  organized  under 
the  same  law  is  authorized  by  its  charter  "  to  carry  on  a  general 
agency  or  brokerage  business  excepting  however  the  purchase  and 
sale  of  bills  of  exchanga" 

Section  2  of  the  Business  Corporations  Law  provides  in  part 
as  follows: 

Except  as  provided  *  *  *  three  or  more  persons  may  become  a  stock 
corporation  for  any  lawful  business  purpose  or  purposes  other  than  a  moneyed 
corporation  or  a  corporation  provided  for  by  the  banking,  the  insurance,  the 
railroad,  and  the  transportation  corporations  laws. 

Section  10  of  the  General  Corporation  Law  provides: 
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No  corporation  eha,ll  poBaeas  or  exercise  any  corporate  powers  not  given 
by  law  or  not  necessary  to  the  exercise  of  the  power  so  given. 

Section  22  of  the  General  Corporation  Law  as  amended,  by 
chapter  771  of  the  Laws  of  1911  reads  as  follows: 

Sec.  22.  Prohihiiion  of  Banking  Powers,  No  corporation,  domestic  or 
foreign,  other  than  a  corporation  formed  under  or  subject  to  the  banking 
laws  of  this  state  or  of  the  United  States,  except  as  permitted  by  such  laws,, 
shall  by  any  implication  or  construction  be  deemed  to  possess  the  power  of 
carrying  on  the  business  of  discounting  bills,  notes  or  other  evidences  of 
debt,  of  receiving  deposits,  of  buying  and  selling  bills  of  exchange,  or  of 
issuing  bills,  notes  or  other  evidences  of  debt  for  circulation  as  money,  or 
of  engaging  in  any  other  form  of  banking. 

Section  107  of  the  Banking  Law  so  far  as  material  provides  as 
follows : 

No  corporation  without  being  authorized  by  law,  shall  employ  any  part  of 
its  property,  or  be  in  any  way  interested  in  any  fund  which  shall  be  em- 
ployed for  the  purpose  of  receiving  deposits,  making  discounts,  or  issuing 
notes  or  other  evidences  of  debt  to  be  loaned  or  put  into  circulatin  ba  money. 

I  think  it  is  quite  clear  from  reading  the  above  provisions  of 
law  that  the  corporations  mentioned  possess  no  powers  prohibited 
by  either  said  section  22  of  the  General  Corporation  Law  or  said 
section  107  of  the  Banking  Law,  notwithstanding  the  fact  that 
under  their  articles  of  incorporation  it  may  appear  that  they 
possess  such  powers. 

The  manifest  object  of  these  two  sections  is  to  prevent  banking 
operations  being  carried  on  by  any  corporation  not  authorized  by 
law  and  the  sections  are  violated  whenever  any  corporation,  with- 
out being  so  authorized,  uses  its  money  for  the  purpose  of  making 
loans  and  retaining  discounts  as  the  right  to  so  act  is  clearly  re- 
served to  corporations  organized  under  the  provisions  of  the 
Banking  Law. 

A  discount  has  been  defined  to  be:  "  taking  out  of  the  principal 
sum  and  the  retention  by  the  lender  at  the  time  of  the  loan  of  the 
interest  charged  for  the  use  of  the  principal."  14  Cyo.  298. 

It  means  interest  taken  in  advance.  New  York  Firemen's  In- 
surance Co.  V.  Eli  &  Parsons,  2  Cow.  678. 

To  discount  means  to  loan  the  advance  amount  of  a  security^ 
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deducting  interegrt     First  National  Bank  v.  Carleton,  43  App. 
Div.  6. 

Transactions  such  as  those  above  described  constituting  the 
general  business  of  the  two  corporations  mentioned  show  that 
these  corporations  are  using  their  funds  for  the  purpose  of  mak- 
ing discounts  and  in  my  opinion  are  thereby  violating  the  pro- 
visions of  section  107  of  the  Banking  Law.  Upon  receipt  of  ad- 
ditional specific  information  containing  the  dates  and  details  of 
these  and  other  similar  transactions,  this  department  will  take 
such  action  as  may  be  deemed  necessary  for  the  purpose  of  en- 
forcing the  provisions  of  the  Banking  Law. 


In  the  Matter  of  Investments  of  Savings  Banks  in  Bonds  of  the 

State  of  Tennessee. 

(Ruling  made  March,  1913.) 

Construing  section  146,  subdivision  3,  of  the  Banking  Law,  relative  to  savings 
hank  investments. 

The  refunding  bonds  of  the  state  of  Tennessee  issued  pursuant  to  an 
act  of  the  general  assembly  of  said  state  approved  by  the  governor  thereof 
February  21,  1913,  are  legal  investments  for  the  savings  banks  of  this 
state. 

Hon.  George  C.  Van  Tuyl,  superintendent  of  bai^ks,  has  made 
a  ruling,  based  upon  an  opinion  of  Attomej-General  Thomas 
Carmody,  that  bonds  of  the  st^te  of  Tennessee  issued  pursuant 
to  an  act  of  the  general  assembly  thereof  approved  by  the  governor 
of  said  state  February  21,  1913,  are  l^al  investments  for  the 
savings  banks  of  this  state. 

The  opinion  of  the  Attorney-General  rendered  March  29,  1913, 
is  as  follows: 

The  provisions  of  law  applicable  to  the  question  submitted  for 
my  determination  are  contained  in  section  146,  subdivision  3  of 
the  Banking  Law,  which  provides  as  follows: 
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§  146.  In  what  securities  deposits  may  be  invested.  The  trustees  of  any 
savings  bank  may  invest  the  moneys  deposited  therein  and  the  income  derived 
therefrom  only  as  follows: 

3.  In  the  stocks  or  bonds  or  interest-bearing  obligations  of  any  state  of 
the  United  States  which  has  not  within  ten  years  previous  to  making  such 
investment  by  such  corporation  defaulted  in  the  payment  of  any  part  of  either 
principal  or  interest  of  any  debt  authorized  by  the  legislature  of  any  such 
state  to  be  contracted;  and  in  the  bonds  or  interest-bearing  obligations  of 
any  state  of  the  United  States,  issued  in  pursuance  of  the  authority  of  the 
legislature  of  such  state,  which  have,  prior  to  May  twenty-ninth,  eighteen 
hundred  and  ninety-five,  been  issued  for  the  funding  or  settlement  of  any 
previous  obligation  of  such  state  theretofore  in  default,  and  on  which  said 
funding  or  settlement  obligation  there  has  been  no  default  in  the  payment 
of  either  principal  or  interest  since  the  issuance  of  such  funding  or  settle- 
ment  obligation,  and  provided  the  interest  on  such  funding  or  settlement 
obligation  has  been  paid  regularly  for  a  period  of  not  less  than  ten  years 
next  preceding  such  investment. 

From  the  information  submitted  to  me  it  appears  that,  pur- 
suant to  chapter  84  of  the  acts  of  the  general  assembly  of  the 
state  of  Tennessee  for  the  year  1883,  the  issue  and  sale  of  state 
bonds  for  the  funding  and  settlement  of  the  prior  defaulted 
obligations  of  the  state  were  authorized. 

These  bonds  issued  pursuant  to  said  act  mature  July  1,  1913, 
and  it  is  proposed  by  an  act  of  the  general  assembly  of  the  said 
state  approved  by  the  governor  thereof  February  21,  1913,  to 
authorize  the  issue  and  sale  of  bonds  refunding  them. 

It  also  appears  that  the  state  made  no  default  in  the  payment 
of  the  principal  or  interest  of  said  bonds  issued  pursuant  to  the 
act  of  1883. 

Said  subdivision  3  of  section  146  of  the  Banking  Law,  quoted 
above,  became  a  law  May  29,  1895,  and  is  contained  in  chapter 
813  of  the  Laws  of  that  year. 

The  requirements  of  the  said  section  having  been  complied 
with  in  the  issuance  of  the  said  bonds,  they  became,  subsequent 
to  the  passage  of  said  chapter  813  of  the  Laws  of  1895,  legal 
investments  for  the  savings  banks  of  this  state. 

The  refunding  bonds  proposed  to  be  issued  in  place  of  the  bonds 
which  are  to  mature  on  July  1,  1913,  are  not  "bonds  issued  for 
the  funding  or  settlement  of  any  previous  obligation  of  said  state 
theretofore  in  default,"   and   in   my  opinion   are  not  rendered 
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illegal  investments  for  the  savings  banks  of  this  state  by  reason 
of  the  fact  that  they  are  issued  subsequent  to  May  29,  1895. 

It  also  appears  that  there  are  some  conflicting  claims  between 
the  said  state  and  the  United  States  government  growing  out  of 
the  War  of  the  Rebellion  which  by  resolution  of  congress  are  in 
process  of  settlement  or  adjustment 

From  an  examination  of  the  information  submitted  in  reference 
to  these  claims^  it  does  not  seem  to  me  that  the  state  is  in  such 
default  as  to  render  illegal  the  investments  by  the  savings  banks 
of  this  state  in  the  stfid  refunding  bonds  authorized  by  said  acts 
of  the  general  assembly  of  Tennessee  approved  February  21, 
1913. 

It  is  also  proposed  by  said  act  of  this  year  to  issue  bonds  re- 
funding the  four  and  one-half  per  cent  redemption  and  peniten- 
tiary bonds  of  the  state  of  Tennessee  issued  under  chapter  97  of 
the  acts  of  the  general  assembly  of  1893  and  which  mature  on 
October  1,  1913. 

White  &  Kemble  in  their  analysis  of  the  New  York  State 
Banking  Law  give  it,  as  their  opinion,  that  the  bonds  of  the  state 
of  Tennessee  are  legal  investments  for  the  savings  banks  of  this 
state. 

I  have  examined  the  certificate  of  the  governor,  treasurer  and 
secretary  of  state  of  Tennessee,  and  as  it  appears  that  said  state 
has  made  no  default  in  the  payment  of  its  obligations  for  the 
past  ten  years,  I  am  of  the  opinion  that  said  refunding  bonds  pro- 
posed to  be  issued  pursuant  to  said  act  of  the  general  assembly  of 
the  state  of  Tennessee  for  this  year  are  legal  investments  for  the 
savings  banks  of  this  stata 
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In  the  Matter  of  the  Appeals  by  the  Supervisors  of  the  re- 
spective towns  of  German  Flats  and  Herkimer  from  the  act  or 
decision  of  the  Board  of  Supervisors  of  Herkimer  County  in 
the  Equalization  of  Assessments  and  Correction  of  the  Assess- 
ment Eolls  of  the  County  of  Herkimer,  made  in  January, 
1911. 

(Ruling  dated  June  26,  1913.) 

Seal  property  equalized  too  high  in  proportion  to  real  property  in  the  same 
county  —  costs  and  expenses  of  appeal  fixed  and  allowed  —  counsel  fees 
and  disbursements. 

The  appeals  made  by  the  supervisors  of  the  respective  towns  of  Crer^ 
man  Flats  and  Herkimer  from  the  equalization  of  the  aBsessments  and 
correction  of  the  assessment  rolls  of  the  county  of  Herkimer  as  made 
by  the  supervisors  of  said  county  in  January,  1911,  having  been  brought 
on  to  be  heard  in  the  surrogate's  rooms  in  the  court  house  in  the  village- 
of  Herkimer  on  the  24th  day  of  September,  1912,  and  subsequent  datea^ 
as  more  fully  appear  in  the  minutes  of  the  hearings^  and  having  heard 
and  examined  the  evidence  offered  by  the  respective  parties  and  listened 
to  the  arguments  of  counsel  as  made  at  Albany  on  the  7th  day  of  May, 
1913,  and  examined  the  briefs  submitted  by  counsel,  and  after  due  con- 
sideration, the  commissioners  rendered  the  following  decision: 

Per  Curiam. —  The  real  property  of  the  said  towns  of  German 
Flats  and  Herkimer  was  equalized  too  high  in  proportion  to  the 
real  property  of  certain  other  towns  and  the  city  of  Little  Falls 
in  the  county  of  Herkimer  by  the  board  of  supen^isors  of  the 
county  of  Herkimer  in  the  equalization  of  assessments  and  cor- 
rection of  the  assessment  rolls  for  said  county  for  the  year  1910; 
the  amount  of  such  excessive  and  unjust  equalization  for  the 
town  of  German  Flats  was  the  sum  of  $313,657;  the  amount  of 
such  excessive  and  unjust  equalization  for  the  town  of  Herkimer 
was  the  sum  of  $1,006,399. 

The  share  of  state  and  county  and  other  taxes  paid  by  said 
towns  respectively  upon  said  excessive  equalization,  was  as  fol- 
lows: 

460 


Matteb  of  Supebvisobs  of  Hebeimeb  County.       461 

State  Tax  Commiflsionen. 

By  the  town  of  German  Flats $1,393  57 

By  the  town  of  Herkimer 4,471  43 


The  STim  of  $1,393.57  is  credited  to  the  town  of  German  Flats 
and  the  sum  of  $4,471.43  is  credited  to  the  town  of  Herkimer, 
the  same  to  be  paid  under  levy  by  the  board  of  supervisors  of 
Herkimer  county  upon  the  real  and  personal  property  in  the 
towns  of  Fairfield,  Frankfort,  Litchfield,  Little  Falls,  Manheim, 
Newport,  Xorway,  Ohio,  Russia,  Salisbury,  Webb,  Wilmert  and 
Winfield  in  amounts  as  follows: 

Town  of  Fairfield $181  84 

Town  of  Frankfort 1,316  49 

Town  of  Litchfield 73  71 

Town  of  Little  Falls 33  70 

Town  of  Manheim 6  89 

Town  of  Newport 291  83 

Town  of  Norway 12'6  59 

Town  of  Ohio 121  11 

Town  of  Eussia 858  29 

Town  of  Salisbury 530  84 

Town  of  Webb 1,300  27 

Town  of  Wilmert 941  99 

Town  of  Winfield 81  45 


The  reasonable  costs  and  expenses  of  said  appeal  taken  by  the 
supervisor  of  the  town  of  German  Flats  which  is  certified  to  be 
the  sum  of  $2,000,  and  the  reasonable  costs  and  expenses  of  said 
appeal  taken  by  the  supervisor  of  the  town  of  Herkimer  which 
is  certified  to  be  the  sum  of  $2,000,  to  be  also  levied  by  the  board 
of  supervisors  at  their  next  annual  session  upon  and  collected 
from  the  county  of  Herkimer  except  the  towns  of  German  Flats 
and  Herkimer  and  paid  as  follows: 

To  the  attorney  for  the  town  of  German  Flats,  appellant,  for 
counsel  fees,  $1,000,  and  for  disbursements,  including  the  com- 
pensation and  expenses  of  stenographer,  which  said  appellant 
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town  has  incurred,  the  sum  of  $1,000;  and  to  the  attorney  for 
the  town  of  Herkimer,  appellant,  for  counsel  fees,  $1,000,  and 
for  disbursements,  including  the  compensation  and  expenses  of 
stenographer,  which  said  appellant  town  has  incurred,  the  sum  of 
$1,000. 

Thomas    F.    Byrnes,    Wiuliam   H.    Sulmvan,   Joseph    S. 
Schwab,  State  Tax  Commissioners. 


In  the  Matter  of  the  Appeals  by  the  Supervisors  of  the  re- 
spective towns  of  German  Flats  and  Herkimer  from  the  act 
or  decision  of  the  Board  of  Supervisors  of  Herkimer  County 
in  the  Equalization  of  Assessments  and  Correction  of  the  As- 
sessment Rolls  of  the  County  of  Herkimer,  made  in  January, 
1912. 

(Ruling  dated  June  26,  1913.) 

Seal  property  equalized  too  high  in  proportion  to  real  property  in  the  same 
county  —  costs  and  disbursements  on  appeal  disallowed. 

The  appeals  made  by  the  supervisors  of  the  respective  towns  of  Ger- 
man Flats  and  Herkimer  from  the  equalization  of  the  assessments  and 
correction  of  the  assessment  rolls  of  the  county  of  Herkimer  as  made 
by  the  supervisors  of  said  county  in  January,  1912,  having  been  brought 
on  to  be  heard  in  the  surrogate's  rooms  in  the  court  house  in  the  village 
of  Herkimer  on  the  24th  day  of  September,  1912,  and  subsequent  dates, 
as  more  fully  appear  in  the  minutes  of  the  hearings;  it  having  been 
stipulated  at  page  one  of  the  minutes  that  this  appeal  and  that  of 
1910  be  heard  together,  and  having  heard  the  evidence  and  briefs  sub- 
mitted and  arguments  of  counsel  made  at  the  office  of  the  state  board 
of  tax  commissioners  on  the  7th  day  of  May,  1913,  and  having  examined 
the  briefs  submitted  by  the  respective  counsel,  and  after  due  considera- 
tion, the  commissioners  rendered  the  following  decision: 

Pbb  Cubiam. —  The  real  property  of  the  said  towns  of  German 
Flats  and  Herkimer  was  equalized  too  high  in  proportion  to  the 
real  property  of  certain  towns  and  the  city  of  Little  Falls  in  the 
county  of  Herkimer  by  the  board  of  supervisors  of  the  county  of 
Herkimer  in  the  equalization  of  assessments  and  correction  of 
the  assessment   rolls  for  said   county   for  the  year   1911;   the 
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amount  of  such  excessive  and  unjust  equalization  for  the  town  of 
German  Flats  was  the  sum  of  $372,366;  the  amount  of  such  ex- 
cessive and  unjust  equalization  for  the  town  of  Herkimer  was  the 
sum  of  $984,017. 

The  share  of  state  and  county  and  other  taxes  paid  by  said 
towns  respectively  upon  said  excessive  equalization  was  as  fol- 
lows: 

County  and  state $2,281  11 

The  sum  of  $2,281.11,  is  credited  to  the  town  of  German  Flats 
and  the  sum  of  $6,028.08  is  credited  to  the  town  of  Herkimer, 
the  same  to  be  paid  under  levy  by  the'  board  of  supervisors  of 
Herkimer  county  upon  the  real  and  personal  property  in  the 
towns  of  Fairfield,  Frankfort,  Litchfield,  Little  Falls,  Manheim, 
Newport,  Norway,  Ohio,  Russia,  Salisbury,  Webb,  Wilmert  and 
Winfield  in  amounts  as  follows: 

Town  of  Fairfield $228  90 

Town  of  Frankfort 1,418  82 

Town  of  Litchfield 113  60 

Town  of  Little  Falls 418  49 

Town  of  Manheim 69  96 

Town  of  Newport 392  82 

Town  of  Norway 128  35 

Town  of  Ohio 126  13 

Town  of  Russia 915  88 

Town  of  Salisbury 620  15 

Town  of  Webb 3,091  37 

Town  of  Wilmert 665  38 

Town  of  Winfield 119  34 


No  costs  and  disbursements  are  allowed  in  this  appeal  as  a 
reasonable  allowance  was  made  by  the  board  in  a  similar  pro- 
ceeding having  to  do  with  the  equalization  of  assessments  for  the 
year  1910. 

Thomas  F.  Bybnes,  William  H.  Sullivan,  Joseph  S. 
Schwab,  State  Tax  Commissioners. 


COMMISSIONERS  OF  THE  LAND  OFRCE 


Extracts  from  the  Minutes  of  a  meeting  of  the  Comhissioxxrs 
OF  THE  Laxd  Office,  held  at  the  office  of  the  State  Comp- 
troller on  Tuesday,  the  fourteenth  day  of  January,  1913,  relat- 
ing to  Ghaxts  of  Laxd  bt  the  State. 

The  city  of  Buffalo,  by  Col.  Francis  G.  Ward,  conmiissioner 
of  public  works,  applied  for  the  correction  of  map  filed  in  the 
office  of  the  secretary  of  state  in  the  matter  of  the  application  of 
the  United  States  for  grant  of  lands  in  the  city  of  Buffalo  pursuant 
to  the  provisions  of  chapter  373,  Laws  of  1904,  patent  for  which 
issued  July  25,  1905. 

This  matter  was  before-  the  commissioners  of  the  land  office  at 
a  meeting  held  August  25,  1909,  and  after  listening  to  Mr.  Wil- 
liam S.  Rann  on  behalf  of  the  city  of  Buffalo,  the  matter  was  laid 
on  the  table. 

Col.  Francis  G.  Ward,  who  presented  the  matter  on  behalf  of 
the  city  of  Buffalo,  was  requested  to  file  with  the  board  a  written 
statement  of  facts  on  which  the  city  of  Buffalo  makes  its  con- 
tention, when  the  matter  will  be  considered  by  the  board. 


The  Cohoes  Company  applied  for  a  grant  of  land  under  waters 
of  the  Mohawk  river  at  the  foot  of  Cohoes  falls  in  the  city  of 
Cohoes,  Albany  county,  for  the  purpose  of  establishing  a  hydro- 
electric plant. 

Remonstrances  having  been  filed  against  the  granting  of  this 

application  on  behalf  of  various  citizens  and  taxpayers  of  the 

city  of  Cohoes,  the  matter  was  referred  to  the  standing  committee 

on  the  hearing  of  remonstrances,  who  submitted  the  following 

report : 
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STATE  OF  NEW  YORK: 

Office  of  the  Attob?tet-General, 

Albany,  January  14,  1913.^ 

Before  the  committee  on  the  hearing  of  remonstrances  of  the  commissioners 
of  the  land  office. 

In  the  Matter  of  the  Application  of  the  Gohoeb  Company  for  a  grant  of  land 
under  the  waters  of  the  Mohawk  river  near  the  foot  of  Cohoes  falls  in  the 
city  of  Cohoes,  Albany  county.- 

To  the  Commissioners  of  the  Land  Office: 

Oe.ntlemen. —  The  application  as  filed  asked  for  a  grant  of  6.27  acres  of 
land  for  the  purpose  of  establishing  thereon  a  hydro-electric  plant.  A  remon- 
strance was  filed  to  this  application  on  behalf  of  various  citizens  and  tax- 
payers of  the  city  of  Cohoes.  Hearings  were  had  upon  this  remonstrance 
before  your  committee  on  September  26,  October  9  and  December  17,  1012, 
and  January  14,  1913,  and  your  committee  visited  the  site  of  the  proposi^d 
grant  and  inspected  the  premises.  At  the  various  hearings  before  your  com- 
mittee a  large  number  of  persons,  property  owners  and  citizens  of  Cohoes, 
were  present.  Your  committee  was  also  attended  by  the  mayor  of  the  city, 
by  representatives  of  the  Cohoes  Chamber  of  Commerce,  the  Business  Men's 
Association  and  a  committee  of  the  Cohoes  common  council,  also  by  a  repre- 
sentative of  the  state  conservation  commission. 

It  developed  upon  these  hearings  that  the  applicant  did  not  need  the  whole 
of  the  6.27  acres  applied  for,  and  accordingly  the  applicant  filed  an  amended 
map  and  description  for  a  reduced  area  of  1«37  acres  to  meet  the  views  of 
the  state  conservation  commission  that  that  commission  has  an  interest  in 
the  question  of  the  possibility  of  the  development  of  the  surplus  horse- power 
from  the  canal  waters  and  in  the  question  of  site  for  the  use  of  such  surplus 
horse-power.  The  reduced  area,  therefore,  leaves  land  under  water  below  the 
falls  which  might  be  utilized  by  the  state.  There  has  been  practically  no 
opposition  to  this  application  in  its  amended  form;  in  fact,  various  bodies 
representing  organizations  in  the  city  of  Cohoes  have  filed  resolutions  approv- 
ing of  the  grant. 

The  attorney-general  hereby  reports  that  the  application  is  made  in  accord- 
ance with  the  statutes  relating  to  water  grants  and  also  in  accordance  with 
the  rules  and  regulations  of  the  land  board,  and  the  state  engineer  has 
reported  that  the  modified  map  and  description  have  been  examined  by  him 
and  have  been  found  to  agree,  and  the  area  of  land  therein  described  is  found 
to  be  correct;  that  the  waters  in  this  locality  are  not  navigable  and  therefore 
no  pier  or  bulkhead  line  has  been  established  at  this  point,  and,  in  so  far  aft 
the  engineering  features  are  concerned,  the  map  and  description  are  approved. 

The  state  comptroller  has  reported  an  appraisal  of  said  1.37  acres  at  $274. 

Your  committee,  however,  is  of  the  opinion  that  the  sum  of  $1,000  should 
be  charged  to  said  company  for  this  grant.  The  grant  should  be  made  upon 
the   following   conditions: 

That  the  grant  shall  in  no  way  interfere  with  the  rights  of  the  present 
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use  by  the  city  of  Cohoes  in  and  to  the  water  in  the  Mohawk  river  and 
the  canal,  as  they  exist  now,  or  may  exist  hereafter,  and  that  the  grant  shall 
in  no  way  interfere  with  the  riparian  rights  of  the  said  city. 

The  grant  to  be  made  upon  the  usual  condition  that  it  shall  be  subject  to 
revocation  by  the  state  under  its  trust  powers  for  the  benefit  of  the  people  of 
the  state. 

Respectfully  submitted, 

Thomas  Cabhodt, 

A  ttomey-OeneraL 

J.  J.  Kennedy, 

State  Treasurer, 

J.  A.  Benbel, 

Btate  Engineer  and  Surveyor. 

On  motion,  the  above  report  was  adopted  and  it  was  ordered, 
upon  payment  within  three  months  from  this  date  of  $1,000  on 
account  of  grant  and  $5  patent  fee,  that  letters-patent  for  re- 
stricted beneficial  enjoyment  issue  to  the  Cohoes  Company  for 
the  lands  under  water  described  in  amended  map  and  amended 
description.  The  patent  to  contain  in  addition  to  the  usual  con- 
ditions inserted  in  grants  of  land  under  water  outside  of  the  city 
of  Xew  York,  the  following : 

"  That  the  grant  shall  in  no  way  interfere  with  the  rights  of 
the  present  use  by  the  city  of  Cohoes  in  and  to  the  water  in  the 
Mohawk  river  and  the  canal,  as  they  now  exist,  or  may  exist  here- 
after, and  that  the  grant  shall  in  no  way  interfere  with  the 
riparian  rights  of  said  city.'' 


Alva  S.  Staples  applied  for  a  grant  of  7.43  acres  under  waters 
of  the  Hudson  river  at  Maiden,  in  the  town  of  Saugerties,  Ulster 
county,  for  restricted  beneficial  enjoyment. 

The  attorney-general  certifies  the  application  is  made  in  accord- 
ance with  the  provisions  of  the  statutes  relating  thereto ;  and  also, 
that  it  is  made  in  accordance  with  the  rules  and  regulations  of 
the  commissioners  of  the  land  office. 

The  state  engineer  reports :  "  The  description  accompanying 
this  application  and  the  accompanying  map  have  been  examined 
and  found  to  agree  and  the  area  of  the  lands  shown  thereon  esti- 


Grants  of  Land  by  the  State.  467 

Commissionen  of  the  Land  Office. 

mated  to  be  correct.  No  pier  or  bulkhead  line  has  been  estab- 
lished at  this  point  and  the  side  lines  of  the  lands  applied  for 
coincide  with  those  of  the  adjoining  grants.  The  use  of  the  lands 
applied  for,  for  the  purposes  specified  in  the  application  will  not 
interfere  with  navigation. 

The  comptroller  reported: 

"  That  said  land  containing  7  43/100  acres  is  appraised  by 
William  D.  Powers  and  Bemhard  Meyborg  at  $100  an  acre  or 
$743  and  that  their  joint  report  and  their  receipted  bills  for 
$11.38  for  expenses  incurred  in  making  the  appraisal  are  enclosed 
herewith. 

"  In  my  opinion  $30  in  addition  to  the  above  reported  costs 
should  be  charged  for  appraising  said  land." 

On  motion,  the  above  reports  were  adopted  and  it  was  ordered, 
upon  payment  within  three  months  from  this  date  of  $784.38  on 
account  of  grant  and  $5  patent  fee,  that  letters-patent  for  re- 
stricted beneficial  enjoyment  issue  to  Alva  S.  Staples  for  the 
lands  under  water  applied  for.  The  patent  to  contain  the  usual 
exception  and  reservation  relative  to  grants  of  land  under  water 
in  front  of  projected  streets  and  to  be  subject  to  revocation  by 
the  state  under  its  trust  powers  for  the  benefit  of  the  people  of 
the  state.  Also,  the  outside  line  of  the  grant  must  conform  to 
the  bulkhead  line,  if  one  be  hereafter  established,  by  the  United 
States  government. 


Oliver  H.  Payne  applied  for  a  grant  of  .534  of  an  acre  under 
waters  of  the  Hudson  river  in  the  town  of  Esopus,  Ulster  county, 
for  restricted  beneficial  enjoyment. 

The  attorney-general  certifies  the  application  is  made  in  accord- 
ance with  the  provisions  of  the  statutes  relating  thereto ;  and  also, 
that  it  is  made  in  accordance  with  the  rules  and  regulations  of 
the  commissioners  of  the  land  office. 

The  state  engineer  reports :  "  This  application  together  with 
the  accompanying  map  have  been  examined  and  have  been  found 
to  agree  and  the  area  of  land  as  shown  on  the  same  is  estimated 
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to  be  correct.  No  remonstrances  having  been  filed  and  no  pier 
or  bulkhead  line  having  been  established  at  this  point  and  in- 
asmuch as  the  use  of  such  lands  for  the  purposes  specified  in  the 
application  will  not  interfere  with  navigation  there  appears  to 
be  no  objection  to  the  granting  of  letters-patent  in  accordance 
with  this  application." 

The  comptroller  reported: 

"  That  said  land  containing  534/1000  of  an  acre  is  appraised 
by  Wm.  D.  Powers  and  Bernhard  Meyborg  at  $300  an  acre  or 
$160.20  and  that  their  joint  report  and  their  receipted  bUls  for 
$11.38  for  expenses  incurred  in  making  the  appraisal  are  enclosed 
hei*ewith. 

^^  In  my  opinion  $20  in  addition  to  the  above  reported  costs 
should  be  charged  for  appraising  said  land." 

On  motion,  the  above  reports  were  adopted  and  it  was  ordered, 
upon  payment  within  three  months  from  this  date  of  $191.58  on 
account  of  grant  and  $5  patent  fee,  that  letters-patent  for  re- 
stricted beneficial  enjoyment  issue  to  Oliver  H,  Payne  for  the 
lands  under  water  applied  for.  The  patent  to  contain  the  usual 
exception  and  reservation  relative  to  grants  of  land  under  water 
in  front  of  projected  streets,  and  to  be  subject  to  revocation  by 
the  state  under  its  trust  powers  for  the  benefit  of  the  people  of 
the  state. 


John  N.  Tilden  applied  for  a  grant  of  .924  of  an  acre  of  land 
under  waters  of  the  Hudson  river  in  the  town  of  Phillipstown, 
Putnam  county,  for  restricted  beneficial  enjoyment 

The  attorney-general  certifies  the  application  is  made  in  accord- 
ance with  the  provisions  of  the  statutes  relating  thereto;  and 
also,  that  it  is  made  in  accordance  with  the  rules  and  regulations 
of  the  commissioners  of  the  land  office. 

The  state  engineer  reports:  "  The  map  and  description  accom- 
panying this  application  have  been  examined  and  found  to  agree 
and  the  acreage  of  the  lands  applied  for  estimated  to  be  correct. 
The  pier  and  bulkhead  line  in  this  locality  has  not  as  yet  been 
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established  and  the  use  of  the  lands  for  the  purposes  specified 
in  this  application  will  not  interfere  with  navigation." 

The  comptroller  reported: 

"  That  said  land  containing  &24/1000  of  an  acre  is  appraised 
by  William  D.  Powers  and  Bernhard  Meyborg  at  $300  an  acre  or 
$277.20  and  that  their  joint  report  and  their  receipted  bills  for 
$11.38  for  expenses  incurred  in  making  the  appraisal  are  enclosed 
herewith. 

"  In  my  opinion  $30  in  addition  to  the  above  reported  costs 
should  be. charged  for  appraising  said  land." 

Mr.  N.  P.  Bushi^ell,  attorney  for  applicant,  appeared  before  the 
board. 

On  motion,  the  above  reports-  were  adopted  and  it  was  ordered,, 
upon  payment  within  three  months  from  this  date  of  $318.58 
on  account  of  grant  and  $6  patent  fee,  that  letters-patent  for 
restricted  beneficial  enjoyment  issue  to  John  N.  Tilden  for  the 
lands  under  water  applied  for.  The  patent  to  contain  the  usual 
exception  and  reservation  relative  to  grants  of  land  under  water 
in  front  of  projected  streets,  and  to  be  subject  to  revocation  by 
the  state  imder  its  trust  powers  for  the  benefit  of  the  people  of 
the  state. 


In  the  matter  of  the  application  of  Roswell  Eldridge  for  grant 
of  land  under  waters  of  Little  Neck  bay  in  the  town  of  North 
Hempstead,  Nassau  county,  which  was  granted  at  a  meeting  of 
this  board,  held  December  17,  1912,  the  applicant  desires  grant 
to  be  made  without  the  revocation  clause. 

On  motion,  the  matter  was  referred  to  the  standing  conmiittee 
for  consideration. 


In  the  matter  of  the  application  of  Frank  M.  Dain  and  Henry 
P.  Dain  for  modified  grant  of  land  under  waters  of  the  Hudson 
river  at  Peekskill,  Westchester  county,  applied  for  by  them  in 
1907,  Mr.  Nathan  Pi  Bushnell,  of  counsel  for  applicant,  appeared 
before  the  board  in  favor  of  the  grant. 
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State  engineer  reports: 

"  The  modified  map  and  modified  description  accompanying 
this  application  have  been  examined  and  found  to  agree.  The 
area  of  the  land  as  set  forth  in  the  application  is  estimated  to  be 
correct  No  pier  and  bulkhead  line  has  been  established  at  this 
point  and  the  papers  and  the  application  seem  to  be  in  satisfac- 
tory form.  The  granting  of  letters-patent  in  accordance  with  the 
petition  of  the  applicants  for  the  purposes  specified  will  not  inter- 
fere with  navigation." 

On  motion,  the  matter  was  referred  to  the  attorney-general 
for  report  as  to  present  title  of  applicants  to  the  adjacent  uplands. 


In  the  matter  of  the  application  of  John  Smith,  Jr.,  for  modi- 
fied grant  of  land  under  waters  of  the  Hudson  river  at  Peekskill, 
Westchester  county,  applied  for  in  1907,  Mr.  Nathan  P.  Bush- 
nell,  attorney  for  applicant,  appeared  before  the  board  in  favor 
of  the  grant. 

The  state  engineer  reported  thereon: 

"  Upon  examining  the  maps  and  description  an  error  was  found 
in  the  same  in  that  the  area  shown  was  incorrect.  The  matter 
had  been  taken  up  with  the  petitioner  and  an  amended  map  and 
description  prepared,  which  have  been  examined  and  found  to  be 
in  accord  with  the  facts  and  the  acreage  shown  is  estimated  to  be 
correct.  No  pier  and  bulkhead  line  has  been  established  at  this 
point  and  the  use  of  the  lands  petitioned  for,  for  the  purposes 
specified  in  this  application  will  not  interfere  with  navigation." 

On  motion,  the  matter  was  referred  to  the  attorney-general 
for  report  as  to  present  title  of  applicant  to  the  adjacent  uplands. 


Augusta  E.  Hemmer,  Clementine  L.  Kropff,  Hedwig  H.  Klip- 
stein,  Ida  H.  Montague,  Irma  H.  Schwarz  and  William  Kropff, 
trustee,  applied  for  an  extension  of  time  within  which  to  comply 
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with  conditions  contained  in  letters-patent  issued  to  applicants 
February  13,  1908,  for  lands  under  waters  of  Pugsley's  creek  in 
the  borough  of  the  Bronx,  in  the  city  of  New  York. 

The  attorney-general  approves  the  application  as  to  form. 

The  state  engineer  reports :  "  It  is  set  forth  that  the  said  appli- 
cants did  not  have  suflScient  funds  with  which  to  make  the  im- 
provements as  outlined  in  the  original  letters-patent,  but  that  it 
is  expected  that  sufficient  funds  will  be  realized  in  the  immediate 
future  to  enable  the  making  of  such  improvements  within  three 
years  from  February  13,  1913.  It  appears  that  the  applicants 
have  done  nothing  in  order  to  comply  with  the  conditions  of  the 
original  grant  in  the  erection  of  structures  and  performing  inci- 
dental work,  and  the  attention  of  the  land  board  is  therefore  called 
to  such  fact  to  the  end  that  the  same  may  be  in  mind  in  giving 
consideration  to  this  application  for  an  extension  of  time." 

On  motion,  it  was  ordered,  upon  payment  within  three  months 
from  this  date  of  $50  on  account  of  grant  and  $5  patent  fee,  that 
new  letters-patent  issue  to  applicants  covering  the  same  lands  and 
in  the  same  form  as  in  the  patent  of  Feburary  13,  1908.  The 
grant  to  be  subject  to  revocation  by  the  state,  under  its  trust 
powers  for  the  benefit  of  the  people  of  the  state,  and  the  time 
within  which  to  comply  with  conditions  to  be  limited  to  three 
years. 


Stuyvesant  Eeal  Estate  Company  applied  for  an  extension  of 
time  within  which  to  comply  with  conditions  contained  in  letters- 
patent  issued  to  Samuel  Eea,  January  4,  1902,  covering  lands 
now  owned  by  the  Stuyvesant  Real  Estate  Company,  applicant 
herein,  and  other  lands. 

The  first  extension  was  granted  to  Samuel  Eea  January  22, 
1907. 

The  second  extension  was  granted  to  the  applicant  herein,  Stuy- 
vesant Real  Estate  Company,  successor  in  title  to  Samuel  Rea, 
December  4,  1909. 

Mr.  Frank  Rumsey,  of  counsel  for  applicant,  appeared  before 
the  board  and  asked  that  the  application  be  held  in  its  present 
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form  with  power  to  convert  it  into  an  original  application,  and 
that  the  board  dispense  with  the  required  preliminaries  attend- 
ing original  applications,  except  the  publication  and  posting  of 
notice,  and  service  of  notice  of  application  upon  the  mayor  of 
the  city  of  Buffalo, 

Moved  and  seconded  that  the  request  be  granted ;  that  the  appli- 
cation be  held  in  its  present  form  and  the  applicant  be  permitted 
to  make  a  new  application  after  complying  with  the  requirements 
as  above  set  forth.    Carried. 


In  the  matter  of  the  application  of  Lulu  F.  Tirrell  for  the 
release  of  the  state's  interest  in  four  lots  of  land  at  Corona, 
Queen's  county,  which  escheated  to  the  state  on  the  failure  of 
heirs  of  Eliza  Ann  Kruger,  deceased,  which  at  a  meeting  of  this 
board  held  November  12,  1912,  was  granted  and  quit-claim  let>- 
ters-patent  ordered  to  issue  to  Lulu  F.  Tirrell,  upon  payment  of 
$4  patent  fee,  for  the  lands  applied  for,  the  grant  to  be  subject 
to  the  rights,  if  any,  of  the  city  of  Xew  York  under  its  tax  lease 
and  the  comptroller's  transfer  tax  receipt  for  the  claim  of  the 
state  of  5  per  cent  of  the  value  of  the  entire  real  and  personal 
estate  of  the  said  Eliza  Ann  Kruger,  deceased,  with  penalty  there- 
on, the  applicant  presented  the  following  certificate: 

STATE  OF  NEW  YORK: 

Gomptbolleb's  Office. 

In  the  Matter  of  the  Appraisal  of  the  Estate  of  Eliza  Ann  Kbuoeb,  late  of 
New  York  county,  deceased. 

I,  James  A.  Wendell,  deputy  comptroller  of  the  state  of  New  York,  do 
hereby  certify  that  it  appears  from  the  records  in  this  office  that,  upon  the 
affidavit  of  John  P.  Broomell,  copy  of  which  affidavit  was  filed  in  this  office 
on  the  21st  day  of  December,  1912,  an  order  was  made  by  Honorable  John  P^ 
Cohalan,  one  of  the  surrogates  of  New  York  county,  on  the  16th  day  of 
December,  1912,  determining  that  the  transfers  of  the  property  of  the  above 
named  decedent  were  not  liable  to  inheritance  tax;  that  it  further  appears, 
that  the  above  named  decedent  died,  a  resident  of  New  York  county,  on  the 
4th  day  of  October,  1895,  owning  certain  real  estate,  which  is  described  in 
the  affidavit  and  supplemental  affidavit  of  said  John  P.  Broomell,  in  sub- 
stance, as  follows: 
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All  that  certain  real  property  of  which  Eliza  Ann  Kruger  died  seized  and 
possessed  situated  at  Corona,  Queens  county,  N.  Y.,  consisting  of  four  lots 
each  20  feet  wide  by  100  feet  deep,  situated  on  the  westerly  side  of  Henry 
street,  360  feet  north  of  Jackson  avenue.  Corona,  being  the  same  premises 
conveyed  to  the  said  decedent  by  William  Ziegler  and  wife  on  August  25, 
1892,  by  deed  recorded  in  the  office  of  the  clerk  of  Queens  county  in  Liber 
939  of  Deeds,  at  page  266,  on  the  6th  day  of  September,  1892. 

And  I  further  certify  that  by  reason  of  the  determination  of  the  surrogate 
as  aforesaid,  exempting  the  above  estate  from  inheritance  tax  the  State  of 
New  York  has  no  lien  upon  the  real  estate  hereinbefore  described  for  tax 
due  upon  the  transfer  thereof. 

In  Witness  Whereof  I  have  hereunto  set  my  hand  and  affixed 
[seal]     my  official  seal  this  24th  day  of  December,  1912. 

J.  A.  Wendell, 
Deputy  Comptroller  of  the  State  of  Neio  York. 

Mr.  John  P.  Broomell,  attorney  for  applicant,  appeared  before 
the  board. 

On  motion,  the  resolution  of  November  12,  1912,  was  modified 
to  read  as  follows : 

On  motion,  it  was  ordered  that  quit-claim  letters-patent  issue  to 
Lulu  F.  Tirrell,  upon  payment  of  four  dollars  patent  fee,  for 
the  lands  applied  for,  the  grant  to  be  subject  to  the  rights,  if  any, 
of  the  city  of  New  York  under  its  tax  lease. 


Joseph  Haag  applied  for  a  parcel  of  land  on  Olinville  avenue 
in  the  borough  of  The  Bronx,  containing  about  forty-«ight  square 
feet,  and  which  is  part  of  land  covered  by  United  States  Loan 
Mortgage  No.  1035  given  by  Georges  de  St.  Mart  and  wife,  bid  in 
for  the  state  in  1903. 

The  comptroller  reported  thereon  as  follows: 

STATE  OF  NEW  YORK: 

Gomptbolleb'b  OincE, 

Albany,  Dec.  28,  1912. 

To  the  Oommisaionera  of  the  Land  Office,  Albany,  N,  Y.: 

Gentlemen. —  On  the  enclosed  application  to  purchase  with  offer  of  $100 
and  costs  of  sale  from  Joseph  Haag  for  a  small  parcel  or  portion  of  the  land 
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acquired  by  the  state  in  February,  1903,  through  foreclosure  of  loan  mort- 
gage No.  1036  given  by  Georges  de  St.  Mart  and  wife,  described  in  part  as 

New  York  County, 
New  York  City. 
Borough  of  The  Bronx, 
24th  Ward. 
Parcel  No.  12.     Bounded  beginning  in  W'ly  line  of  a  new  street  called  tho 
White  Plains  road,  S.  8*  19'  W.  331.15  feet  from  the  dividing  line  between 
lands  formerly  of  Thomas  Booth  and  land  of  W^olfe;  thence  at  right  angles 
to  last  mentioned  line  N.  81°  41'  W.  225  feet;  thence  at  right  angles  to  last 
mentioned  line  S.  8**  19'  W.  401.96  feet  to  land  now  or  late  of  Robert  Booth; 
thence  S.  80*'  26'  3"  E.  8.32  feet;  thence  N.  22**  4'  16"  E.  along  land  now 
or  formerly  of  Joseph  Hoag  143.52  feet;  thence  N.  19*'  32'  3"  E.  27.04  feet; 
thence  N.  21°  57'  16"  E.  along  land  now  or  formerly  of  George  McCausland 
and  land  now  or  formerly  of  James  Thwaite  170.01  feet  to  land  formerly  of 
Thomas  Booth;  thence  N.  8°   19'  E.  parallel  with  W*ly  lin^  of  said  White 
Plains  road  65  feet;  thence  S.  81°  41'  E.  at  right  angles  to  said  last  mentioned 
line  135  feet  to  W'ly  side  of  said  White  Plains  road;  and  thence  along  W'ly 
side  of  said  road  at  right  angles  to  said  last  mentioned  line  10  feet  to  begin- 
ning, together  with  all  right,  title  and  interest  of  said  parties  of  first  part 
in  said  road  in  front  of  the  property  above  described  to  center  of  said  road. 
Mortgage  No.  1035. 

I  have  the  honor  to  report: 

That  the  land  thus  acquired  as  above  described  contains  23,934  24/100 
square  feet  and  that  the  amount  due  thereon  for  principal,  interest  and  costs 
at  the  time  of  said  foreclosure  was  $5,296.14. 

The  collector  of  assessments  and  arrears  of  New  York  city  reports  liena 
for  assessments  and  taxes  against  said  property  amounting  to  $3,876.76. 

The  land  embraced  in  the  application  is  a  triangular  parcel  fronting  19.91 
feet  on  Olinville  avenue.  The  area  of  this  parcel  is  about  48  square  feet. 
Computing  its  cost  to  the  state  on  the  basis  of  the  proportion  that  its  area 
bears  to  that  of  the  land  covered  by  loan  mortgage  No.  1035  would  amount 
to  about  11  cents. 

This  basis  of  computation  does  not  appear  equitable  and  in  my  opinion 
a  value  should  be  placed  upon  the  land  based  upon  its  frontage  and  its  value 
to  the  applicant.  The  local  authorities  seem  to  have  taken  the  frontage  valua- 
tion as  they  report  to  the  applicant  the  proportion  of  the  taxes  and  assesa- 
ments  on  this  parcel  to  be  $74.72. 

Respectfully  submitted, 

Wm.  Sohmeb, 

Comptroller. 

The  applicant,  Mr.  Joseph  Haag,  appeared  before  the  board. 
On  motion,  the  matter  was  referred  for  appraisal  of  .the  lands 
applied  for  and  upon  filing  of  the  appraisal  with  the  clerk  of  the 
board,  the  matter  be  sent  to  the  state  engineer  and  surveyor  to 
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cause  said  lands  to  be  advertised  and  sold  pursuant  to  statute  and 
the  r^ulations  of  this  board  at  not  less  than  the  appraised  value 
with  addition  of  cost  of  advertising,  and  all  other  expenses  of 
sale.  The  terms  of  sale  to  require  the  purchaser  to  pay  the  full 
purchase  price  at  time  of  sale.  Notice  of  sale  to  be  published  in 
the  Bronx  Sentinel,  and  the  purchaser  to  receive  a  quit-claim 
patent  upon  production  of  the  treasurer's  receipt  in  full  of  pay- 
ment and  the  certificate  of  sale  of  the  state  engineer  and  sur- 
veyor for  such  lands.  The  sale  to  be  held  at  a  place  in  the  city 
of  New  York  to  be  designated  by  the  state  engineer  and  surveyor. 


In  the  matter  of  the  application  of  the  Tomkins  Cove  Stone 
Company  for  grant  of  land  under  waters  of  the  Hudson  river,  at 
Tomkins  Cove,  town  of  Stony  Point,  Kockland  county,  which 
was  granted  at  a  meeting  of  this  board  held  November  12,  1912, 
the  applicant  desires  the  grant  to  be  made  without  the  revocation 
clause. 

Mr.  Otto  H.  Korb,  attorney  for  applicant,  appeared  before  the 
board,  and  argued  in  favor  of  omitting  from  letters-patent  the 
revocation  clause  usually  inserted. 

The  attorney-general  suggested  that  the  attorney  for  applicant 
file  with  the  board  his  legal  reason  for  such  request,  and  on  mo- 
tion, the  matter  was  referred  to  the  standing  committee  for 
consideration. 


In  the  matter  of  the  application  of  the  town  of  Geddes,  pur- 
suant to  the  provisions  of  chapter  178  of  the  Laws  of  1910,  for 
an  exchange  of  lands  in  the  town  of  Geddes,  Onondaga  county, 
along  the  New  York  State  Fair  Grounds,  which  at  a  meeting  of 
this  board  held  November  28,  1911,  was  reported  on  by  the  attor- 
ney-general, and  on  December  28,  1911,  said  report  was  adopted 
and  the  reconmiendations  contained  therein  approved,  the  attor- 
ney-general now  submits  the  following  report,  amending  the  con- 
ditions contained  in  his  former  report: 
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STATE  OF  NEW  YORK: 

Office  of  the  ATrc»5iT-GE:«EEAi, 

Albany,  January  11,  1913. 
Before  the  cmnmissioners  of  the  land  office. 
In  the  Matter  of  Exchange  of  lands  in  the  town  of  Geddes  for  lands  along 
the    southerly    and   south    easterly   boundaries    of    New    York   State   Fair 
Grounds  pursuant  to  chapter  178  of  the  Laws  of  1910. 

To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  On  November  28,  1911,  I  ^nade  a  lengthy  report  to  your 
honorable  board  in  the  above  entitled  matter,  printed  in  full  upon  roar 
minutes  for  1911  at  pages  235  to  239,  and  therein  expressed  the  opinion  that 
your  honorable  board  might  lawfully  direct  that  a  grant  be  made  of  an 
easement  for  highway  purposes,  and  upon  the  conditions  imposed  as  afore- 
said by  the  state  fair  commission  and  upon  such  terms  as  you  may  prescribe, 
in  the  lands  described  as  parcel  one  in  said  act  of  the  legislature,  to  the 
town  of  GeddeH,  to  be  delivered  to  said  town  upon  proof  being  furnished 
the  attorney-general  that  parcel  two  in  said  act  has  been  legally  abandoned 
for  highway  pur))oses  and  that  said  parcel  two  has  been  duly  conveyed  by 
said  town  to  the  state,  and  that  the  Hal  comb  Steel  Company  has  also  duly 
conveyed  to  said  town  said  strip,  17  feet  wide  along  the  east  side  of  the 
present  old  Van  Vleck  road  for  purposes  of  the  new  highway  free  from  all 
encumbrances;  said  grant  to  be  subject  to  the  approval  of  the  attorney -general 
as  to  form.  This  report  was  adopted  by  your  board  and  the  recommendation 
therein  set  forth  approved  at  a  meeting  of  your  honorable  board  held  Decem- 
ber 28,   1911. 

Since  the  above  report  was  made  it  has  developed  upon  examination  of 
the  title  of  the  Halcomb  Steel  Company,  the  owner  of  the  17  foot  strip  along 
the  east  side  of  the  present  old  Van  Vleck  road,  required  for  the  purposes 
of  the  new  highway,  that  the  property  of  the  Halcomb  Steel  Company  is 
subject  to  two  mortgages  given  to  trustees  to  secure  bondholders,  one  for 
$800,000  dated  July  15,  1005,  and  another  for  $550,000  dated  January  15, 
1011.  I  am  informed  that  these  mortgages  were  given  without  any  clause 
authorizing  the  trustee  to  release  any  part  of  the  mortgaged  premises,  and 
also  that  the  consent  of  all  the  bondholders  is  a  practical  impossibility.  The 
Halcomb  Steel  Company  now  offer  to  take  from  the  state  fair  commission 
a  deed  of  the  third  parcel  of  land  described  in  the  act,  chapter  178  of  the 
Laws  of  1010,  containing  .066  acre  in  the  southeast  corner  of  the  state  fair 
grounds  upon  the  express  condition  that  the  Halcomb  Steel  Company  shall 
fully  pay  and  discharge  the  said  mortgages  and  that  said  condition  shall  be 
coHHtrued  as  a  condition  precedent  to  the  vesting  of  title  in  said  Halcomb 
Steel  Company  to  the  said  tract  of  land  in  the  southeeast  comer  of  the  state 
fair  ground  property.  Under  these  circumstances  I  would  suggest  that  the 
recommendations  following  my  former  report  be  amended  so  as  to  permit  of 
the  acceptance  from  the  Halcomb  Steel  Company  of  its  deed  to  the  17  foot 
strip  subject  to  said  mortgage.  All  the  other  conditions  to  be  carried  out 
as  formerly  provided. 

Bespectfully  yours, 

Thomas  Cabmodt, 

A  ttomey-GeneraU 
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On  motion,  the  above  report  was  adopted  and  the  transfer 
ordered  in  accordance  therewith,  said  transfer  to  be  approved  by 
the  attorney-generaL 


The  attorney-general  presented  the  following  report: 

STATE  OF  NEW  YORK: 

OrricfE  OF  THE  Attobnet-General, 

AuBANT,  December  23,  1912. 

People  vs.  Malone  et  al. 

To  the  Honorable  The  Commiaaioners  of  the  Land  Office,  Albany,  N.  Y.: 

Gentlemen. —  I  have  the  honor  pursuant  to  the  provisions  of  section  19S1 
of  the  Code  of  Civil  Procedure  to  report  that  on  the  29th  day  of  November, 
1912,  in  an  action  of  ejectment  instituted  pursuant  to  the  provisions  of  sec- 
tion 1977  of  the  Code  a  judgment  was  duly  entered  in  the  office  of  the  clerk 
of  the  county  of  Albany,  vesting  the  people  of  the  state  of  New  York  by 
escheat  from  Catherine  Grimes,  deceased,  title  to  the  following  described 
property,  to  wit: 

"All  that  tract  or  parcel  of  land,  situate  in  the  City  of  Albany,  County  of 
Albany  and  State  of  New  York,  with  the  buildings  thereon  in  the  fourth 
ward  of  said  city,  bounded  and  described  as  follows:  Beginning  at  a  point 
in  the  west  line  of  Church  Street  at  the  distance  of  twenty-five  (25)  feet 
northerly  from  the  intersection  of  the  west  line  of  Church  Street  with  the 
north  line  of  John  Street,  and  runs  from  thence  westerly  on  a  line  parallel 
with  the  north  line  of  John  Street  and  along  the  north  line  of  a  lot  hereto- 
fore conveyed  by  the  said  John  Woodworth  to  Michael  MoGuire  seventy-four 
(74)  feet,  then  northerly  twenty-nine  (29)  feet  on  a  line  parallel  with  the 
west  line  of  Church  Street,  then  easterly  seventy-four  (74)  feet  to  Church 
Street  on  a  line  parallel  with  the  north  line  of  John  Street,  then  southerly 
on  the  west  line  of  Church  Street  twenty-nine  (29)  feet  to  the  place  of 
beginning. 

"And  also  all  that  parcel  of  land  with  the  buildings  thereon  in  said  City 
of  Albany  lying  on  the  west  side  of  Church  Street  between  Westerlo  and 
John  Streets,  being  two  (2)  feet  in  width  in  front  and  rear  and  seventy- 
four  (74)  feet  in  depth,  and  adjoins  the  north  line  of  a  lot  of  twenty-nine 
(29)  feet  wide  and  seventy-four  (74)  feet  in  depth,  which  the  said  John 
Woodworth  on  or  about  the  22nd  day  of  February,  A«  D.  1837,  conveyed  to 
Thomas  Langan,  and  all  which  was  afterwards  conveyed  by  said  Thomas 
liangan  and  others  to  John  Langan;  the  premises  being  now  known  as  street 
number  95  Church  Street  in  said  city.  Being  the  same  premises  conveyed 
to  Catherine  Grimes  by  Thomas  Grimes  by  a  deed  of  conveyance  dated 
November  29,  1901,  and  on  the  21st  day  of  April,  1904,  at  12:35  o'clock  p.  M., 
recorded  in  Book  546  of  deeds  at  page  390,  in  the  Albany  County  Clerk's 
office." 
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On  this  property  is  a  four  apartment  tenement  house  occupied,  I  under- 
stand, by  four  or  more  tenants  who  up  to  this  date  have  been  paying  rents 
to  Eugene  D.  Flanigan,  Esq.,  of  this  city.  They  are  ready,  however,  as  I 
understand  it,  to  pay  the  rents  to  such  party  as  you  may  designate  to 
receive  it.  At  the  same  time  I  am  informed  that  there  is  some  disposition 
on  the  part  of  Mr.  flanigan  not  to  recognize  this  judgment.  Accordingly, 
if  for  any  reason  the  tenants  do  not  either  vacate  the  premises  or  attorn 
to  the  state,  I  would  suggest  that  you  communicate  the  fact  to  me  so  that 
I  can  apply  for  and  secure  a  writ  of  assistance  ousting  them  from  possession. 

Yours  very  truly, 

Thomas  Cabmodt, 

A  ttomey-  Oeneral, 

By  Edwabo  J.  MoNE, 

Deputy  Attomey-Oeneral. 

On  motion,  the  matter  was  referred  to  the  attorney-general  with 
authority  to  bring  proceedings  to  collect  rents  and  to  do  whatever 
else  he  deems  necessary  to  enforce  the  rights  of  the  state  relati%re 
to  this  property. 


Ellen  Egan  applied  under  section  11  of  the  Public  Lands  Law 
for  correction  of  letters-patent  issued  to  her  April  16,  1891. 
The  attorney-general  reported  thereon  as  follows: 

STATE  OF  NEW  YORK: 

Office  of  the  Attornet-Generai., 

Albany,  January  13,  1913. 
Before  the  commissioners  of  the  land  office. 
In  the  Matter  of  the  Application  of  Ellen  Eoan,  for  the  correction  of  letters* 
patent  to  certain  lands  in  Kings  county. 

To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  This  is  an  application  by  Ellen  Egan  for  the  correction  of 
letters-patent  to  certain  lands  known  as  lots  14  and  15  in  Dutch's  tracts 
Kings  county,  which  were  required  by  the  state  under  a  comptroller's  tax 
deed  in  the  year  1885.  Letters-patent  were  issued  to  Ellen  Egan,  who  is 
still  the  owner  of  said  premises  by  patent  dated  April  16,  1891.  Through  a 
clerical  error  this  patent  quit-claimed  to  Ellen  Egan  the  state's  interest  to 
lands  under  the  1881  sale  instead  of  the  1885  sale.  The  state  did  not  acquire 
these  lands  at  the  1881  sale,  but  they  were  acquired  at  the  1886  sale. 

It  is  my  opinion  that  your  board  have  full  power  to  grant  the  prayer  o* 
the  petitioner  and  issue  confirmatory  letters-patent  to  the  lands  as  applied  for. 

Respectfully  submitted, 

Thomas  Cabmodt, 

A  ttomey-Oeneral, 
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CommisBionerfl  of  the  Land  Office. 

On  motion,  the  above  report  was  adopted  and  it  was  ordered 
that  quit-claim  letters-patent  issue  to  Ellen  Egan  for  the  state's 
interest  derived  from  the  1885  tax  sale  in  and  to  lots  14  and  16, 
Dutch's  tract.  Kings  county* 


August  C.  Hofmann  applied  for  a  portion  of  the  abandoned 
Oswego  canal  in  the  city  of  Syracuse. 

The  attorney-general  reported  thereon  as  follows: 

state  of  new  YORK: 

Office  of  the  Attobnet-Genvbal, 

Albany,  January  13,  1013. 

Before  the  commisBioners  of  the  land  office. 

In  the  Matter  of  the  Application  of  August  C.  Hofmann  for  a  grant  of 
certain  abandoned  canal  lands  in  the  city  of  Syracuse. 

To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  By  a  resolution  of  the  canal  board  on  August  20,  1012,  a 
parcel  of  land  lying  east  of  the  center  line  of  the  north  side  cut  of  the 
Oswego  canal  in  the  city  of  Syracuse  between  Spring  street  and  First  North 
street  were  duly  abandoned 

The  applicant,  August  C.  Hofmann,  upon  whose  petition  the  resolution  of 
abandonment  was  made,  now  applies  to  your  honorable  board  for  a  conveyance 
of  said  abandoned  canal  lands.  He  has  complied  with  all  the  rules  and 
regulations  of  the  land  board  governing  such  applications,  has  duly  advertised 
his  notice  of  application  and  has  served  copies  thereof  upon  all  the  neighboring 
owners.  He  has  presented  an  abstract  of  title  showing  that  he  is  the  owner 
in  fee  of  all  of  the  lands  lying  immediately  adjoining  the  said  abandoned 
canal  lands. 

Your  honorable  board  have  full  power  to  sell  these  lands,  and  I  recommend 
that  they  be  appraised. 

Respectfully  yours, 

Thomas  Cabmodt, 

A  ttomey-  General. 

On  motion,  the  above  report  was  adopted  and  the  application 
referred  for  appraisal  of  the  lands  applied  for. 
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On  motion,  the  following  resolutions  were  adopted: 
Resolved  J  That  pursuant  to  section  17  of  the  Public  Lands 
Law,  the  attorney-general  of  the  state  of  New  York  be,  and  he 
hereby  is,  appointed  an  agent  to  prosecute  all  trespassers  upon 
state  farm  No.  398  in  the  town  of  Worcester,  Otsego  county, 
N.  Y.,  and  to  bring  and  maintain  such  actions  and  proceedings 
in  the  name  of  the  people  of  the  state  against  such  trespasser  or 
trespassers  for  penalties,  damages  or  recoveries  as  the  circum- 
stances may  warrant. 

Resolved,  That  pursuant  to  section  17  of  the  Public  Lands 
Law,  the  attorney-general  of  the  state  of  New  York  be,  and  ho 
hereby  is,  appointed  an  agent  to  prosecute  all  trespassers  upon 
state  farm  Xo.  106  in  the  town  of  Austerlitz,  Columbia  county, 
N.  Y.,  and  to  bring  and  maintain  such  actions  and  proceedings 
in  the  name  of  the  people  of  the  state  against  such  trespasser  or 
trespassers  for  penalties,  damages  or  recoveries  as  the  circum- 
stances may  warrant* 
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Highway  Department. 

The  following  conununication^  under  date  of  July  7,  1913,  was 
transmitted  by  Hon.  John  IST.  Carlisle,  state  highway  commis- 
sioner, to  Governor  William  Sulzer,  and  given  out  at  the  executive 
chamber  as  a  public  document —  Editoes. 

Hon.  William  Sulzeb, 

Oovemor  of  the  State  of  New  York,  Albany,  N.  Y.: 

My  Deab  Goveenob. —  My  attention  has  been  called  to  an 
article  on  the  editorial  page  of  the  Albany  Evening  Journal, 
which,  among  other  things,  states  that  the  state  highway  depart- 
ment is  proposing  to  use  a  patented  material,  handled  by  only  one 
concern,  and  to  award  contracts  without  advertising  for  bids. 

This  article  is  so  absolutely  misleading  and  without  foundation 
that  it  should  not  be  permitted  to  pass  without  an  answer. 

So  far  as  patented  material  is  concerned  the  statement  is  abso- 
lutely  false  in  every  respect.  We  have  not  decided  to  use  any 
patented  article,  and  intend  to  comply  literally  with  the  provisions 
of  the  Highway  Law  against  their  use  except  under  circumstances 
which  afford  reasonable  opportunity  for  competition.  The  article 
apparently  referred  to  an  order  which  was  sent  to  the  comp- 
troller for  the  purchase  of  a  small  quantity  of  Roslyn  Grit  to  use 
in  the  maintenance  department  in  repairing  of  state  roads.  This 
article  is  not  a  patent  article,  but  is  a  by-product  which  could 
be  bought  very  cheaply  and  which  would  result  in  a  large  saving 
to  the  state.  No  order  for  this  material  has  been  placed,  and  aa 
long  as  any  question  is  raised  in  relation  to  it,  it  probably  will  not 
be  used. 

So  far  as  the  statement  in  the  article  is  concerned  which  states 
that  we  intend  to  award  contracts  without  advertising  for  bids,  the 
statement  is  also  absolutely  misleading  in  every  respect. 

Under  the  Highway  Law,  the  commissioner  of  highways  has  the 
right  to  do  repair  work  under  his  direction,  and  in  order  to 
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facilitate  the  repair  of  the  roads  we  submitted  to  the  comptroller 
£  proposition  as  to  whether  or  not  we  could  buy  material  to  place 
on  the  roads  instead  of  buying  the  material,  as  we  have  the  right 
to  do,  and  then  employ  labor,  as  we  have  the  right  to  do,  to  place 
the  material  on  the  roads. 

The  comptroller  ruled  that  we  could  not  buy  the  material  on 
the  roads,  and  as  the  law  now  provides  that  all  matters  amounting 
to  more  than  $1,000  must  first  be  submitted  to  the  comptroller 
for  approval,  we  have  accepted  this  ruling  and  will  now  be  oblige  J 
to  advertise  for  bids  for  all  classes  of  maintenance  work  which  we 
are  not  able  to  do  under  our  own  direction.  This  will  greatly 
delay  the  repairing  of  the  State  roads,  and  I  am  trying  now  to 
organize  forces  under  my  personal  control  as  the  statute  pro- 
vides, to  do  work,  but  the  main  repair  work  of  resurfacing  and 
oiling  will  have  to  go  by  contract. 

The  falsity  of  the  statement  was  the  alleged  proposition  that 
we  were  going  to  award  contracts  without  bids,  which  we  never 
intended  to  do  because  even  the  matter  which  we  submitted  to  the 
comptroller  was  submitted  in  conjunction  with  propositions  from 
different  contractors  to  do  the  work. 

I  am  still  thoroughly  of  the  opinion  that  the  legislature  should 
pass  the  law  which  we  requested,  giving  us  the  right  within  ninety 
days  from  June  twenty-third  to  make  repair  contracts  without 
public  letting  upon  procuring  bids  from  three  reputable  bidders 
and  having  the  contracts  first  submitted  to  the  comptroller  for 
his  approval.  This  will  absolutely  safeguard  every  interest  of 
the  State,  and  will  result  in  accomplishing  what  the  people  are 
clamoring  for :  the  prompt  and  speedy  repair  of  their  roads. 

Tours  very  truly, 

(Signed)         J.  N.  Cablislb, 

Commissioner. 
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Executive  Depabtment. 

The  following  statement  was  given  out,  at  the  executive 
chamber,  imder  date  of  July  8,  1913,  relative  to  eflForts  on  the 
part  of  the  state  of  New  York  to  secure  uniform  motor  vehicle 
legislation  among  certain  states  enumerated  in  such  statement. — 
Editobs. 

"  Chapter  644  of  this  year's  laws  provides  for  the  appointment 
by  the  governor  of  three  commissioners  to  act  with  the  conmiis- 
sioners  appointed  by  the  governors  of  the  states  of  Maine,  Ver- 
mont, New  Hampshire,  Massachusetts,  Bhode  Island,  Connecti- 
cut, New  Jersey,  Pennsylvania,  Delaware  and  Maryland,  whose 
duty  it  shall  be  to  ascertain  whether  the  laws  of  the  above  men- 
tioned states  and  this  state  in  reference  to  defining  motor  ve- 
hicles and  providing  for  the  registration  of  the  same  and  licens- 
ing of  drivers  thereof,  fixing  rules  regulating  the  use  and  speed 
of  motor  vehicles;  fixing  the  amount  of  license  and  registration 
fees;  prescribing  and  regulating  process  and  service  thereof  and 
proceedings  for  the  violation  of  the  provisions  of  acts  relative  to 
same  and  penalties  for  said  violations,  can  be  so  amended  that 
the  laws  of  the  above  mentioned  states  and  this  state  be  imiform 
in  the  above-mentioned  o?  other  particulars. 

"  Governor  Sulzer  to-day  announces  the  following  appoint- 
ments: 

"  Samuel  Walter  Taylor,  the  well  known  editor  of  the  Eider 
and  Driver,  of  New  York  city. 

"  Fay  C.  Parsons,  Cortland,  N.  Y.,  editor  of  the  Cortland 
Democrat,  and  chairman  of  the  executive  committee  of  the  New 
York  State  Democratic  Editorial  Association.  He  is  intensely 
interested  in  the  question  of  enactment  of  proper  legislation  in 
relation  to  motor  vehicles  and  their  use. 

"Arthur  J,  Deer,  Homell,  N.  Y.,  president  of  the  New  York 
State  Automobile  Association." 

The  following  correspondence  between  Governor  William 
Sulzer  and  Hon.  Josephus  Daniels,  Secretary  of  the  Navy,  relative 
to  the  maintenance  of  a  school  for  the  education  of  pupils  from 
the  various  counties  of  the  state  in  the  science  and  practice  of 
navigation,  has  been  given  out  for  publication. —  Editobs. 
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To  THE  Honorable  Josephxts  Daniels,  Secretary  of  the  Navy, 
Washington,  D.  C: 

Sib, —  I  have  received  your  letter  of  the  23d  tilt.,  asking 
whether  or  not  the  services  of  the  Newport  as  a  nautical  school- 
ship  are  still  urgently  needed. 

In  reply,  permit  me  to  inform  you  that  chapter  332  of  the 
Laws  of  1913  of  this  state  provides  for  the  maintenance  of   a 
school  for  the  education  of  pupils  from  the  various  counties   of 
the  state  in  the  science  and  practice  of  navigation.     It  is  also 
provided  that  in  the  event  of  the  board  of  education  of  the  city 
of  New  York  deciding  to  discontinue  the  New  York  Nautical 
School  and  notifying  the  Governor  of  such  intention  and  of  the 
purpose  of  the  city  of  New  York  to  transfer  to  the  state  the 
present  training  ship  Newport,  the  governor  shall  appoint  a  board 
of  governors  to  consist  of  a  commissioner  of  education  and  eight 
appointed  members  to  conduct  a  new  school  to  be  known  as  the 
New  York  State  Nautical  School. 

The  course  of  action  suggested  in  the  law  has  already  been 
followed  by  the  board  of  education  and  myself.  I  recently  re- 
ceived from  the  department  of  education,  of  New  York  city,  a 
report,  resolutions  adopted  by  that  body,  and  a  letter,  of  which 
the  following  are  copies: 

To  the  board  of  education : 

The  executive  committee  of  the  Nautical  School  rcBpectfully  reports  that 
chapter  321  of  the  Laws  of  1913,  entitled  "An  act  to  amend  the  Greater  New 
York  charter,  in  relation  to  a  nautical  school,"  amends  section  1157  of  the 
Greater  New  York  charter  so  as  to  give  the  board  of  education  of  this  city 
discretion  in  the  matter  of  providing  and  maintaining  a  nautical  school,  and 
that  chapter  322  of  the  Laws  of  1913,  entitled  "An  act  to  provide  for  the 
maintenance  and  government  of  a  school  for  the  education  and  training  of 
pupils  from  the  various  counties  of  this  State  in  the  science  and  practice  of 
navigation,  seamanship,  steam  and  electrical  engineering,"  authorizes  the 
establishment  and  maintenance  of  the  New  York  State  Nautical  School,  pro- 
vided that  the  board  of  education  of  the  city  of  New  York  decides  to  dis- 
continue the  nautical  school  now  maintained  by  it  and  notifies  the  governor 
of  its  intention,  etc. 

The  board  of  education  on  January  22,  1913   (see  journal, 

pages  175-75)  adopted  the  following  resolution: 
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Resolved,  That  the  Nautical  School  maintained  by  the  board  of  education 
of  the  city  of  New  York  be  discontinued  on  and  after  October  31,  1913,  and 
that  the  proper  steps  be  taken  to  return  to  the  United  States  Government 
the  gunboat  Newport,  now  used  for  the  purposes  of  the  Nautical  School,  the 
same  being  coupled  with  a  resolution  requesting  the  corporation  counsel  to 
take  steps  toward  the  amendment  of  aection  1157  of  the  charter  substantially 
as  above  set  forth. 

The  committee  submite  for  adoption  the  following  resolutions: 

Resolved,  That  the  board  of  education  of  the  city  of  New  York  hereby 
declares  its  intention  to  discontinue  the  New  York  Nautical  School  on  October 
31,  1913,  and  its  purpose  to  transfer  to  the  state  the  training  ship  Ketcport 
and  the  equipment  now  used  by  said  school,  consiating  of  books,  charts,  instru- 
ments, apparatus  and  supplies. 

Resolved,  That  the  president  of  the  board  of  education  be,  and  he  is  hereby, 
requested  to  notify  the  governor  of  the  state  of  the  adoption  of  the  foregoing 
resolution  and  to  inform  him  that  the  training  ship  Ifewpori  will  not  be 
required  for  the  purposes  of  the  board  of  education  after  October  31,  1913. 

Adopted  by  the  board  of  education  of  the  city  of  New  York  at  a  meeting 
held  on  May  14,  1913. 

(Sgd.)  A.  Emebson  Palkeb, 

Seoretary* 

Depabthent  of  Education  —  The  City  of  New  Yosk. 
Office  of  the  Pbesidekt,  500  Pabk  Avenue, 

May  15,  1913. 
Hon.  William  Sulzeb,  Oovemor,  Albany,  Jf.  7.: 

Sib. —  In  accordance  with  the  inclosed  report  and  resolutions  adopted  by 
the  board  of  education  in  the  city  of  New  York  at  a  stated  meeting  held  on 
the  fourteenth  day  of  May,  1913,  I  have  the  honor  to  notify  you  of  the  inten- 
tion of  the  board  of  education  to  discontinue  the  New  York  Nautical  School 
and  of  its  purpose  to  transfer  to  the  state  the  present  training  ship  and 
the  equipment,  consisting  of  books,  charts,  instruments,  apparatus  and 
supplies  now  used  by  said  school. 

This  action  of  the  board  of  education  was  taken  in  pursuance  of  the  pro- 
visions of  chapter  322  of  the  Laws  of  1913. 

Respectfully  yours, 

(Sgd.)  T.  W.  Chubchill, 

Presdt.  Board  of  Education, 

I  have  appointed  as  the  board  of  governors  of  the  New  York 
State  Nautical  School  under  the  act  the  following  named : 

Jacob  W.  Miller,  of  New  York  city,  who  is  a  member  of  the 
Chamber  of  Commerce  of  the  State  of  New  York. 
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Eugene  F.  Moran,  of  New  York  city,  a  member  of  the  Mari- 
time Association  of  the  Port  of  New  York. 

Henry  M.  Randall,  of  Brooklyn,  a  member  of  the  Marine 
Society  and  its  president. 

Fred  B.  Dalzell,  of  New  York  city,  a  manber  of  the  New  York 
Board  of  Trade  and  Transportation. 

John  C.  Hatzel,  of  New  York  city,  an  alunmus  of  the  New 
York  Nautical  School. 

Edwin   T.   Douglas,   of  Buffalo,   a  member   of   the  Buffalo 
Chamber  of  Commerce. 

Charles  H.  Bissikmnmer,  of  Albany,  member  of  the  Albany 
Chamber  of  Commerce. 

Capt.  George  L.  Norton,  of  New  York  city,  a  member  of  the 
National  Board  of  Steam  Navigation. 

In  my  memorandum  approving  of  the  law  establishing  a  State 
Nautical  School,  I  said: 

"  I  have  always  been  strongly  in  favor  of  increasing  the 
efficiency  of  our  merchant  marine.  I  am  a  friend  of  lie  groat 
shipping  interests  of  the  United  States  and  have  done  all  in  my 
power  to  aid  in  a  practical  way  the  restoration  of  our  merchant 
marine.  While  in  congress  I  introduced  several  bills,  that  if 
enacted  into  law  would  give  our  own  people  our  over-sea  carrying 
trade. 

"  The  time  is  at  hand  to  place  the  American  flag  again  where 
it  was  before  the  civil  war,  on  every  sea  and  in  every  port.  We 
must  have  more  ships;  they  must  be  manned  by  and  owned  by 
Americans.  I  will  vigorously  support  every  measure  to  this  end 
until  our  prestige  on  the  seas  is  again  attained. 

"  It  is  a  deplorable  fact  that  our  once  great  and  powerful  deep 
sea  fleet  has  vanished,  and  that  an  ever-increasing  fleet  of  foreign 
vessels  throngs  our  ports  and  monopolizes  the  carrying  of  more 
than  nine-tenths  of  our  import  and  export  commerce." 

In  view  of  the  great  need  of  the  state  of  the  services  of  the 
Newport,  if  the  purposes  outlined  in  the  act  creating  the  State 
Nautical  School  are  to  be  carried  out,  I  should  greatly  r^ret 
to  learn  of  any  action  by  the  United  States  government  which 
would  deprive  the  state  of  the  use  of  the  ship. 
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I  think  also,  you  will  perceive  from  a  copy  of  the  act  establish- 
ing the  New  York  State  Nautical  School  herewith  enclosed,  and 
my  memorandum  upon  it,  that  the  state  of  New  York  is  engaged 
in  an  enterprise  of  a  national  character,  which  will  inure  greatly 
to  the  benefit  of  the  nation. 

We  surely  need  something  beyond  the  Naval  Academy  to  train 
our  boys  in  the  science  and  practice  of  navigation,  seamanship, 
steam  and  electrical  engineering.  New  York  is  our  greatest 
seaport.  What  more  practical  step  could  be  taken  in  behalf  of 
its  great  oonmierce  than  that  which  has  been  taken  by  the  estab- 
lishment of  this  State  Nautical  School. 

But  I  do  not  speak  solely  for  the  merchants  of  Now  York;  I 
am  thinking  also  of  the  merchants  of  the  other  seaports  of  our 
country.  The  instruction  obtained  in  the  school  could  not  be 
limited  to  those  only  who  would  serve  in  vessels  sailing  from 
New  York;  the  pupils  of  the  school  undoubtedly  in  many  cases 
would  seek  employment  elsewhere  and  thus  their  instruction  would 
be  nation-wide  in  its  effect. 

I  might  add  that  I  believe  one  of  the  essential  steps  toward 
the  recreation  of  American  commerce  in  American  ships  with 
foreign  lands,  in  every  ocean,  so  much  desired,  is  the  establish- 
ment of  just  such  schools  as  New  York  state  has  now  established. 
I  hope  it  will  receive  encouraging  support  from  the  United  States 
government. 

Very  respectfully  yours, 

Albany,  July  9,  1913.  William  Sttlzee. 

OmcB  or  THE  Secbetabt  —  Depabtment  of  the  Kavt, 

Wasbinoton,  July  11,  1913. 

Sib. —  I  beg  to  acknowledge  the  receipt  of  your  letter  of  July  0th,  pointing 
out  your  wish  that  the  "Sewpori  remain  assigned  to  the  Public  Marine  School 
of  the  city  of  New  York  until  October  thirty-first  next,  and  that  thereafter  the 
vessel  still  be  available  for  similar  duty  with  the  New  York  State  Nautical 
School  that  will  then  be  inaugurated. 

Although  the  department  is  disappointed  in  not  receiving  information  that 
the  services  of  the  Newport  might  soon  be  dispensed  with  by  the  state  of 
New  York,  for  there  is  a  real  need  for  that  vessel  in  general  service,  yet, 
for  the  present  at  least,  the  department  will  take  no  action  toward  the  with- 
drawal of  the  Newport  from  the  state  of  New  York;  for  the  department  is 
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desirous  of  fostering  in  every  practicable  manner  the  development  of  such 
nautical  schools  as  the  state  of  New  York  has  provided  for. 

Sincerely  yours, 

JosEPHtrs  Daioels. 

Hia  ExceUemeey,  The  Qovemor  of  New  York,  Executive  Chamber,  Albany, 

The  following  communication,  under  date  of  July  21,  1913, 
was  received  by  Governor  Sulzer  from  the  Professional  Corpo- 
rations of  Salonica,  and  given  out  at  the  Executive  Chamber  as 
a  public  document —  Editors. 

Ck>MMEBciAL  Cable  Qmca^ 

20  Broad  St., 

New  York. 

Hie  Excellency  the  Oovemor  of  yew  York  State,  July  21,  1913. 

Albanv,  N.  Y.: 
Deab  Sis. —  We  beg  to  enclose  herewith  a  cable  message  of  July  20th,  from 
Salonica,  which  we  are  directed  to  forward  to  your  Excellency. 

Respectfully,  Thk  Commebcial  Cable  Co. 

(Teanslation)  Saijonica, 

Hie  Excellency,  the  Oovemor  of  'Sew  York, 

Care,  People's  House,  Albany,  New  York: 

League  of  professional  corporations  of  Salonica  assembled  today,  the  16th 
of  July,  in  extraordinary  assembly,  has  the  honor  to  report  that  a  solemn 
meeting  held  a  few  days  ago  approved  for  transmission  to  European  govern- 
ments  a  resolution  of  protest  against  Bulgarian  crimes  officially  proven  such 
as  murders,  massacre  of  thousands  of  men,  old  men,  women  and  children, 
as  also  the  burning  of  flourishing  villages  of  Macedonia  and  Thrace.  Our 
league,  with  sorrow,  reports  that  these  Bulgarian  atrocities  pass  all  bounds 
in  injustice  and  cruelty  and  draw  particular  attention  to  the  primitive 
condition  of  savagery  of  the  Bulgarian  people  from  which  this  army  came. 
Our  league  is  of  the  opinion  that  the  Bulgarian  state  with  such  free  military 
organization  is  a  dangerous  menace  to  the  peace  of  Europe  and  consequently, 
in  the  interests  of  the  people  and  all  social  classes  of  Europe  for  whom  peace 
is  necessary,  the  league  invokes  your  serious  consideration  of  this  matter, 
whether  it  is  not  your  judgment,  in  view  of  the  revelations  made,  that  the 
miserable  Bulgarians  should  have  in  the  future  no  right  to  organiae  them- 
selves into  a  military  body,  and  whether  they  should  not  be  put  under  the 
protectorate  of  civilized  foreigners  who  could  gradually  educate  and  civiliae 
them. 

Please  give  publicity  to  this  appeal  in  organizations  throngfaoat  the  state 
and  nation. 

(Signed)        Fbesidbnt  of  the  PBOvcssioNait 

COBFOBATIONB  OF  SaLOKICA. 

Kballis, 
Halkias.  Secretary-QemerA 


n 
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The  following  correspondence,  relative  to  race-track  gambling 
at  'Saratoga  Springs,  N.  Y.,  has  been  given  out  for  publication 
from  the  Executive  Chamber. —  Editors. 

State  or  New  York, 

Executive  Chamber, 

Albany. 

July  23,  1913. 
Hon.  Lawrence  6.  McKelvet, 

Diatrici  Attorney,  Ba/ratoga  County, 

Saratoga   Springs,   New  York: 

Dear  Sib. —  Information  having  been  brought  to  my  attention  that  horae 
racing  will  shortly  be  renewed  in  your  county,  I  hereby  direct  you  to  take 
all  necessary  measures  and  precautions  to  enforce  the  laws;  to  use  all  the 
means  within  your  power  and  authority  to  secure  the  strict  enforcement  of 
the  laws  in  regard  to  gambling,  or  any  other  illegal,  unlawful  and  improper 
practices  or  acts,  relating  to  pool-selling,  book-making,  or  any  other  kind  of 
gambling,  and  further  to  prevent  all  wagers,  bets  or  stakes,  made  to  depend 
upon  any  horse  race,  in  the  nature  of  gambling  within  your  county. 

Your  attention  is  specifically  directed  to  article  I,  sectio^^  9,  of  the  Sjbate 
Constitution;  and  to  article  S8  of  the  Penal  Law,  entitled  "Gambling"; 
especially  under  said  article,  to  sections  986,  991  and  997  of  the  Penal  Law. 

You  will  be  held  strictly  accountable  for  the  performance  of  your  duty 
in  the  premises. 

Very  truly  yours, 

(Signed)        Wm.  Sulzeb. 


July  23,  1913. 
Hon.  Clabbnce  L.  Qbippin, 

Sheriff,  Saratoga  County, 

Corinth,  N.  Y.: 

Deab  Sib. —  Information  having  been  brought  to  my  attention  that  horse 
racing  will  shortly  be  renewed  in  your  county,  I  hereby  direct  you  to  talce 
all  necessary  measures  and  precautions  to  enforce  the  laws;  to  use  all  the 
means  within  your  power  and  authority  to  secure  the  strict  enforcement  of 
the  laws  in  regard  to  gambling,  or  any  other  illegal,  unlawful  and  improper 
practices  or  acts,  relating  to  pool-selling,  book-making,  or  any  other  kind  of 
gambling;  and  further  to  prevent  aU  wagers,  bets  or  stakes,  made  to  depend 
upon  any  horse  race,  in  the  nature  of  gambling  within  your  county. 

Your  attention  is  specifically  directed  to  article  I,  section  9,  of  the  State 
Constitution;  and  to  article  88  of  the  Penal  Law,  entitled  "Gambling"; 
especially,  under  said  article,  to  sections  986,  991  and  997  of  the  Penal  Law. 

You  will  be  held  strictly  accountable  for  the  performance  of  your  duty  in 
the  premises. 

Very  truly  yours, 

(Signed)         Wm.  Sulzeb. 
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G.  L.  Orippiiiy  Fred  Ruback, 

Sheriff  Under  SberifT. 

Sheeiff's  Offigb, 

Saratoga  County. 

Ballston  Spa,  July  26,  1913. 

To  hia  Excellency,  the  Governor,  Albany,  N.  T. 

Sib. —  Your  letter  of  July  23d  is  received.  Permit  me  in  reply  to  say,  that 
it  has  been  my  intention  to,  and  I  will  take  all  necessary  measures  and 
precautions  to  enforce  the  laws,  within  the  county  of  Saratoga,  and  to  use 
all  means  within  my  power  and  authority  to  secure  the  strict  enforcement 
of  the  laws  in  regard  to  gambling,  or  any  other  illegal,  unlawful  and  improper 
practices  or  acts,  relating  to  pool-selling,  book-making,  or  any  other  kind  of 
gambling,  and  further  to  prevent  all  wagers,  bets  or  stakes,  made  to  depend 
upon  any  horse  race,  in  the  nature  of  gambling  within  said  county. 

I  shall  be  very  glad  to  receive  suggestions  from  you  at  any  time,  as  to  the 
method  of  the  performance  of  my  duty  in  this  respect,  it  being  my  intention 
and  desire  to  oo-operate  with  you  fully  in  this  respect. 

Very  respectfully  yours, 

(Signed)         Clarence  L.  Grippin, 

Sheriff  of  Saratoga  County. 


Hon.  WiLUAM  SuLZEB,  July  26,  1913. 

Governor  of  the  State  of  New  York, 

Capitol,  Albany,  N.  Y.: 

Dkab  Sib. —  I  acknowledge  receipt  of  your  communication  of  July  23d, 
addressed  to  me  as  the  district  attorney  of  this  county,  and  have  given  the 
suggestion  therein  contained  that  careful  consideration  which  the  importance 
of  the  subject  merits. 

I  have  had  in  mind  for  some  time  the  various  constitutional  and  statutory 
provisions  to  which  your  letter  calls  attention,  and  have  made  plans  which 
I  believe  will  prove  adequate  to  meet  the  situation  and  result  in  the  proper 
enforcement  of  the  law. 

It  is  my  purpose  to  enforce  these  laws,  as  they  are  written,  to  the  extent 
of  my  power  and  understanding;  and  it  is  my  hope  that  the  work  of  the 
district  attorney's  office  of  this  county  may  commend  itself  in  this,  as  in  all 
other  respects. 

Appreciating  the  suggestion  contained  in  your  valued  communication,  and 
assuring  you  that  any  further  directions  will  be  accorded  prompt  attention 
and  careful  consideration,  I  am 

Yours  very  respectfully, 

L.  B.  McKelvet. 


n 
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Under  date  of  July  24,  1913,  the  following  comment  of  Gov- 
ernor Sulzer,  upon  the  disastrous  factory  fire  of  July  22,  1913,  at 
Binghamton,  N.  Y.,  was  given  out  for  publication  at  the  Executive 
Chamber. —  Editobs. 

"  It  is  one  of  the  prime  objects  of  the  State  Labor  Department 
to  establish  and  maintain  conditions  that  will  make  impossible 
such  a  heart  rending  tragedy  as  that  which  occurred  in  Bing- 
hamton yesterday.  It  seems  incredible  that  the  Triangle  Shirt 
Waist  Company  fire  of  1911  has  been  almost  duplicated  in  all  its 
most  horrible  features,  and  yet  it  was  this  Triangle  Shirt  Waist 
Company  fire  which  directly  led  to  the  appointment  of  the  Wagner 
investigating  committee,  charged  with  the  duty  of  investigating 
the  cause  of  that  fire,  and  of  recommending  legislation  calculated 
to  prevent  such  tragedies  in  the  future.  This  committee  did 
recommend  appropriate  legislation,  for  the  better  protection  of 
the  lives  of  factory  employees,  and  in  pursuance  of  these  recom- 
mendations laws  were  passed  last  year,  and  additional  laws  this 
year,  providing  for  a  more  rigid  inspection  of  factories,  and  more 
adequate  fire  escapes. 

"  But  labor  l^slation  is  valueless  without  an  efiicient  labor 
department  to  enforce  such  legislation.  I  have  no  hesitation  in 
saying  that  had  the  nomination  of  Mr.  John  Mitchell  as  Labor 
Commissioner  been  promptly  confirmed,  conditions  might  have 
been  established  which  would  have  prevented  the  Binghamton 
horror.  The  law  reorganizing  the  labor  department  which  was 
passed  this  year,  provided  for  the  appointment  of  sixty  additional 
factory  inspectors.  The  work  of  these  inspectors  is  sorely  needed. 
But  the  labor  department,  without  any  head  and  without  a  first 
deputy  is  paralyzed.  No  one  has  authority  to  make  the  appoint- 
ments which  should  be  made,  and  the  lives  and  health  of  the  wage 
workers  of  the  state  must  remain  in  peril,  because,  forsooth, 
Charles  F.  Murphy  is  not  permitted  to  select  a  labor  commis- 
sioner, instead  of  the  governor  of  the  state. 

"  In  a  message  to  the  senate  today  I  urged  that  the  nomination 
of  James  M.  Lynch,  as  labor  commissioner,  be  immediately  con- 
firmed to  the  end  that  the  demoralized  condition  of  the  labor  do- 
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partment  might  cease,  and  that  the  amendments  to  the  labor  law 
passed  this  year  might  be  promptly  enforced  for  the  protection  of 
the  lives  and  health  and  general  welfare  of  the  working  men  and 
women  of  the  state.  The  uncalled  for,  unnecessary,  and  wicked 
delay  of  the  senate  in  causing  the  present  demoralized  condition 
of  one  of  the  most  important  departments  in  the  state  may  result 
in  calamities  more  fearful  even  than  that  of  yesterday.  Ex- 
perience has  shown  that  employers  of  labor  will  not  properly  safe- 
guard the  lives  and  health  of  their  employees  except  through  the 
intervention  of  the  state.  Every  humanitariain  instinct,  and  every 
sentiment  of  social  justice  is  outraged  by  the  ignominious  ser- 
vility of  the  senate  of  the  state,  to  the  boss  who  controls  the 
legislatura" 


Under  date  of  July  27,  1913,  there  was  given  out  for  publi- 
cation, from  the  Executive  Chamber,  the  following  statement  by 
George  W.  Blake,  special  commissioner,  concerning  alleged  frauds 
in  the  Great  Meadows  Prison  matter. —  Editors. 

"  It  appears  that  when  I  was  a  witness  before  the  Frawley  com- 
mittee and  asked  on  what  I  based  my  statement  that  the  state  had 
lost  $500,000  through  the  construction  of  the  prison  buildings  at 
Great  Meadow  my  answers  to  questions  were  unsatisfactory, 
although  I  strove  to  make  them  convincing.  The  inference  seems 
to  have  been  drawn  that  my  charge  had  no  truth  in  it  and  that 
the  purpose  was  to  injure  some  innocent  persons. 

"  Of  course,  my  mind  was  entirely  free  of  any  such  idea.  Then 
and  now  I  have  only  one  thought  about  the  matter.  That  is  to 
get  at  the  precise  facts  in  the  most  simple  and  direct  fashion  to 
the  end  that  an  old  scandal  be  permanently  laid.  I  worked  for 
big  newspapers  for  many  years  and  wrote  for  them  many  columns 
of  news  relating  to  many  subjects.  During  all  this  period  I  never 
told  or  wrote  a  lie  wittingly  and  the  accuracy  and  sincerity  of 
my  work  was  never  questioned.  For  proof  of  this  I  refer  to  the 
many  editors  familiar  with  my  work.  Why  there  should  grow  up 
so  suddenly  this  doubt  of  my  honesty  it  is  difficult  for  me  to  under- 


State  Depabtmsnt  Notes.  493 


Executive  Department. 


stand.  I  have  remained  silent  under  the  attack  and  all  I  ask  now 
is  for  a  suspension  of  judgment  until  all  the  facts  in  relation  to 
the  Great  Meadow  prison  are  known. 

"  Many  of  the  preliminaries  attending  the  construction  of  the 
prison  were  of  such  a  character  as  to  create  suspicion  that  the 
state  would  not  get  the  full  value  of  the  money. 

^^  Some  of  the  preliminaries  were  the  awarding  of  the  contract 
on  a  percentage  basis  without  an  upset  price  and  then  an  allow- 
ance of  $75  a  day  for  the  use  of  the  contractor's  tools-  The  work 
was  not  completed  within  the  time  limit  and  an  extension  was 
granted  and  the  allowance  permitted  to  continue. 

"  I  have  only  the  ordinary  information  concerning  building 
operations,  but  it  is  my  impression  that  a  penalty  is  imposed  upon 
contractors  who  fail  to  keep  to  their  contracts  in  the  matter  of 
time.  But  in  this  case  a  reward  was  actu??!ly  paid  for  the  failure 
by  the  payment  of  a  lump  sum  of  $3,000,  in  lieu  of  $75  a  day 
for  the  use  of  the  tools.    This  would  be  a  total  of  $10,500. 

"  The  first  bill  introduced  in  the  legislature  provided  for  the 
appropriation  of  $350,000,  or  as  much  thereof  as  was  necessary 
for  constructing  buildings  and  a  stockade,  providing  heating,  light- 
ing, water  and  a  sewage  system,  and  for  furnishing,  equipping 
buildings,  shops  and  ofiicers. 

"But  the  contract  provided  only  for  the  construction  of  two 
prison  buildings,  including  heating,  lighting,  plumbing  and  a 
stockade. 

"  Nine  months  later  the  second  bill,  for  the  appropriation  of 
$738,000  was  introduced.  This  bill  called  for  the  completion, 
equipment  and  furnishing  of  the  north  wing  of  the  cell  house  and 
for  the  construction,  equipment  and  furnishing  of  a  cage,  con- 
necting corridors,  laundry  and  bath  house,  mess  hall,  kitchen, 
bakery,  store  house  and  power  house,  including  lighting,  heating, 
plumbing  and  a  permanent  sewage  system. 

"  The  contract  entered  into  provided  for  the  completing  of  the 
north  wing  of  the  cell  house,  for  heating  and  electrical  work. 

"  The  first  contract  was  dated  June  16,  1909,  and  the  second 
contract  was  dated  June  24,  1910 ;  a  comparison  of  the  words  of 
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the  act  appropriating  the  money  with  the  provisions  of  the  con- 
tracts entered  into,  will  show  that  the  work  contracted  for  did  not 
include  all  the  work  contemplated  by  the  measures  introduced  and 
passed. 

"  On  April  9,  1910,  Mr.  Ware,  the  state  architect,  said: 

When  we  got  this  appropriation  of  $o50,000  we  attempted  to  proportion 
this  over  the  work  we  thought  we  could  do.  We  figured  up  quickly  the 
dormitory  building  would  cost  so  much,  the  cell  house  would  cost  so  much, 
and  so  much  for  the  water  supply,  using  figures  furnished  the  lunacy  com- 
mission twenty  years  ago. 

"  So  it  appears  that  Mr.  Ware  understood  that  the  appropria- 
tion was  intended  to  cover  the  cost  of  at  least  two  buildings.  Mr. 
Ware  explained  that  the  contractors  had  been  paid  $269,000  and 
that  it  would  cost  $125,000  more  for  the  completion  of  "  that 
portion  of  the  cell  house  already  commenced  and  also  for  the  com- 
pletion of  the  dormitory,"  besides  the  $81,000  left  of  the  original 
appropriation.  Mr.  Ware  was  also  in  favor  of  giving  the  con- 
tractors, if  they  would  consent  to  an  upset  price,  the  contract  for 
completing  the  work  and  building  the  cage. 

"  Mr.  McKay,  of  the  prison  commission,  objected  to  having  the 
work  done  on  a  percentage  basis  because  the  cost  was  much  greater. 
Mr.  Ware  told  Governor  Hughes  that  percentage  work  would  cost 
ten  per  cent  more  than  by  lump  contract, 

"  I  think  it  will  be  generally  agreed  that  this  was  a  very  con- 
servative estimate  and  that  a  20  per  cent  increase  would  be  nearer 
the  mark.  It  was  finally  agreed  that  $175,000  be  taken  from  the 
appropriation  of  $738,000  and  that  $45,000  of  this  amount  be 
used  for  the  plumbing  work. 

"At  the  request  of  the  old  prison  commission,  Attorney-General 
O'Malley  referred  to  changes  in  the  plans  that  the  commission  was 
considering  and  which  would  increase  the  cost  of  the  work.  He 
said  that  these  changes  had  not  been  contemplated  when  the 
appropriation  of  $738,000  was  made  and  then  he  wrote: 

As  to  the  construction  of  the  north  wing  it  seems  clear  that  the  legislature 
intended  that  this  particular  part  of  the  work  should,  in  any  avent,  be  con- 
structed within  the  appropriation.  Your  attention  is  called  to  the  fact  that 
the  act  uses  the  words  ''completing"  and  ''completion,"  when  speaking  of 
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the  north  wing  and  of  the  buildings  already  in  course  of  construction.  There- 
fore, there  seems  to  be  no  doubt  that  the  north  wing  must  be  fully  completed, 
equipped  and  furnished  with  the  money  appropriated  by  this  act. 

"  Before  the  dormitory  building  was  completed  it  settled  at  one 
end  and  fell  away  from  the  roof  twelve  inches.  It  cost  about 
$41,000  to  repair  this  building.  For  doing  this  work  the  con- 
tractor's percentage  increased  from  seven  to  ten  per  cent. 

"  It  was  the  failure  in  making  the  proper  borings  that  entailed 
this  expenditure.  It  was  not  known  until  after  the  sinking  of  the 
building,  which  occurred  on  May  3rd  and  4th,  1910,  that  there 
was  a  layer  of  quicksand  under  the  site  of  the  dormitory,  as  well 
as  a  bed  of  unstratified  soft  blue  day. 

"An  engineer  was  employed  to  ascertain  why  the  building  set- 
tled. He  made  a  long  report  which  included  designs  for  new 
foundations.  He  declared  that  the  bed  of  soft  blue  clay  extended 
under  the  entire  building.  Only  one  end  of  the  building  settled 
at  that  time.  Will  there  be  other  settlements  entailing  the  ex- 
penditure of  other  large  sums  to  correct  it  ?  I  am  strongly  of  the 
opinion  that  this  will  be  necessary. 

"A  great  deal  of  the  work  in  equipping  the  cell  block  and  dormi- 
tory was  only  temporary  when,  in  my  opinion,  it  could  have  been 
made  permanent  if  a  complete  set  of  plans  had  been  prepared  and 
the  entire  prison  plant  contracted  for  and  built.  This  would  have 
made  unnecessary  the  temporary  work  and  would  have  resulted 
in  a  large  saving. 

"  I  have  no  special  interest  in  the  contracts.  The  only  thing 
that  interests  me  is  whether  the  state  got  the  full  value  of  the 
money  spent.    I  am  sure  there  was  much  bad  work. 

"A  member  of  the  old  prison  commission  assures  me  that  the 
roof  of  the  cell  block  is  not  fireproof;  the  dormitory  is  not  fire- 
proof and  I  have  no  doubt  but  that  the  correction  of  these  mis- 
takes will  entail  a  large  outlay. 

"  The  site  of  the  buildings  appear  to  have  been  selected  without 
any  effort  having  been  made  to  ascertain  whether  water  could  be 
obtained  on  the  prison  grounds.  It  cost  the  state  nearly  $43,000 
to  bring  water  into  the  prison  —  a  distance  of  two  miles.    After 
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an  analysis  it  was  discovered  that  the  water  was  unfit  to  drink. 
An  artesian  well  was  sunk  two  hundred  feet  east  of  the  dormitory 
building.    The  finding  of  this  water  was  an  accident. 

"  The  total  cost  for  the  construction  of  the  north  cell  block,  the 
dormitory  and  the  equipment,  including  the  repairs  of  the  dormi- 
tory, amounted  to  $787,035.02.  The  total  contract  price  for 
building  the  south  cell  block,  the  cage  and  connecting  corridors, 
laundry  and  bath  house,  mess  hall,  kitchen  building,  power  house, 
and  conduits,  with  the  necessary  equipment  amounts  to  $736,- 
329.04,  or  $50,705.98  less  than  for  the  work  of  the  north  cell  block 
and  dormitory.  Yet  these  later  contracts  call  for  the  construction 
of  buildings  which  are  of  far  greater  value  than  those  erected 
under  the  first  two  contracts. 

"According  to  the  principal  keeper  of  the  prison  it  will  cost 
$100,000  for  grading.  Evidence  given  before  the  Frawley  Com- 
mittee was  to  the  effect  that  only  $5,000  had  been  spent  up  to 
the  present  time,  but  there  has  been  very  little  grading  done  so  far. 

"  The  principal  keeper  testified  before  me  that  the  constructiua 
of  the  building  was  wrong  in  every  way. 

"  Since  my  report  has  been  so  bitterly  attacked  it  has  become 
necessary  to  have  a  thorough  investigation  made  by  a  grand  jury 
and  steps  in  that  direction  have  been  taken. 

"  Of  course,  there  are  many  things  in  connection  with  the  con- 
struction of  the  building  that  I  do  not  know.  If  I  knew  all  about 
it  there  would  be  no  need  of  a  grand  jury  investigation. 

"  This  investigation  ought  to  discover  the  reasons  for  the  giving 
of  one  contract  on  a  percentage  basis  without  an  upset  price; 
whether  charges  for  material  and  labor  were  just  charges ;  whether 
one  contractor  had  to  tear  dovm  some  of  the  work  built  by  another 
contractor  and  rebuild  it ;  why  the  first  contractors  got  an  increased 
percentage  on  work  that  had  to  be  rebuilt;  whether  bolts  were 
used  instead  of  rivets ;  whether  the  main  and  partition  walls  are 
properly  constructed,  and  all  the  facts  about  the  iron  work. 

"  There  are  a  great  many  things  that  have  to  be  proved,  and 
when  all  the  facts  are  known  I  believe  the  public  wiU  agree  with 


State  Department  Notes  497 


Executive  Department. 


me  that  mj  statement  that  the  loss  to  the  state  was  not  far  from 
the  truth. 

*'  Here  are  some  extracts  from  a  letter  from  Mr.  Ware,  dated 
November  21,  1910,  to  the  prison  commission: 

The  excess  cost  of  this  work  is  due  to  various  reasons.  In  preparing 
my  estimate  showing  the, cost  to  complete  from  April  Ist,  I  did  not  allow 
a  sullicient  amount  for  certain  branches  of  the  work;  viz.:  the  cost  of  laying 
the  front  brick  work;  inside  carpenter  work;  cost  of  laying  concrete  floors; 
and  plastering  and  painting.  Differences  in  prices  of  material  and  labor  has 
also  increased  the  cost  of  tlie  work.  Some  items  were  omitted  from  the 
original  estimate,  such  as  sand  and  gravel,  because  it  was  expected  that 
suitable  material  would  be  found  on  the  site,  but  subsequently  the  beds 
failed  to  yield  satisfactory  material.  The  amounts  allowed  for  hauling, 
freight,  insurance  charges,  other  field  expenses  and  miscellaneous  items  werQ 
insufficient. 

"  Geo.  W.  Blake, 

''  Commissioner/* 


The  following  communications  from  Governor  Sulzer  to  Hon. 
Thomas  Carmody,  Attorney-General,  have  been  given  out  at  the 
Executive  Chamber  for  publication. —  Editobs. 

State  of  New  York  —  Executive  Chamber, 

Albaitt,  July  28,  1913. 
Hon.    Thomas    Carmody,    Attorney-General,    Capitol,   Albany, 
N.  Y.: 

Dear  Sir. —  I  respectfully  request  that  you  furnish  me  with  a 
formal  opinion,  in  writing,  aA  to  whether  or  not  the  extraordinary 
session  of  the  present  legislature  which  convened  on  June  16, 
1913,  has  or  has  not  adjourned  sine  die,  and  ceased  to  exist  as  a 
legislative  body  in  session,  and  can  lawfully  meet  and  transact 
legislative  business  on  August  11,  1913. 

The  facts  are  as  follows : 

On  May  8,  1913,  I  issued  a  proclamation  in  due  form,  conven- 
ing the  legislature  in  extraordinary  session,  and  on  June  16, 
1913,  pursuant  to  such  proclamation,  the  extraordinary  session 
convened. 

Vol.  Ill  — 32 
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On  July  23,  1913,  the  legislature  held  a  session  at  which  I  am 
creditably  informed  there  were  present  but  seventeen  senators  and 
thirty-seven  aseemblymen,  less  than  a  quorum  or  majority  in 
either  house.  On  that  date,  and  at  that  session,  the  oflBcial  jour- 
nals of  the  houses  purport  to  show  that  a  concurrent  resolution 
was  adopted  in  the  following  language: 

Whereas,  the  legislative  committee  heretofore  appointed  to  examine  into 
the  methods  of  the  financial  administration  and  conduct  of  state  institutions, 
and  other  matters,  has  presented  a  report  requesting  further  time  in  which 
to  continue  its  investigations  and  to  frame  and  make  its  report,  and 

Whereas,  there  is  now  pending  before  this  legislature  certain  bills  relating 
to  the  selection  of  a  prison  site  and  other  proposed  legislation  which  demand 
the  further  consideration  of  the  committee  to  which  such  legislation  was 
respectfully  referred,  and 

Whereas,  it  is  the  sense  of  this  senate  that  such  further  time  for  such 
purpose  is  required, 

liesolved  (if  the  assembly  concur),  that  where  the  legislature  adjourn 
this  day  it  be  to  meet  again  on  Monday,  August  11,  1913,  at  8:30  p.  m. 

The  original  journals  of  the  respective  houses  for  the  session 
on  July  23,  1913,  respectively  show  that  twenty-eight  senators 
were  present  and  voted ;  and  that  ninety-eight  assemblymen  were 
present  and  voted  —  notwithstanding  the  fact  that  there  were 
only  seventeen  senators  present  and  thirty-seven  assemblymen 
present. 

The  Constitution,  article  III,  section  10  provides  that 

A  majority  of  each  house  shall  constitute  a  quorum  to  do  business. 

Article  III,  section  11  of  the  Constitution  provides: 

Neither  house  shall,  without  the  consent  of  the  other,  adjourn  for  more 
than  two  days. 

The  motion  to  adjourn  to  a  definite  day  is  amendable,  debatable 
and  open  to  reconsideration.  Consequently,  is  not  the  considera- 
tion and  passage  of  such  a  resolution,  the  performance  of  legisla- 
tive husiness  within  article  III  of  section  10  of  the  State  Consti- 
tution ? 

Is  it  not  settled  by  the  rules  of  the  senate  and  assembly  and  by 
legislative  precedent,  that  the  quorum  prescribed  by  article  III, 
section  10  of  the  State  Constitution  requires  the  physical  presence 
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of  a  majority  of  the  members  elected  to  each  house,  to  be  actually 
present  in  order  to  transact  legislative  business  ? 

Is  not  such  an  attempted  legislative  recess,  or  purported  ad- 
journment to  a  day  certain,  a  dissolution  of  the  present  extra- 
ordinary session  of  the  legislature,  which  in  law  and  in  fact,  and 
in  effect,  amounts  to  a  dissolution  of  the  present  extraordinary 
session,  as  it  is  not  in  accordance  with  the  constitutional  pro- 
vision ? 

Can  the  present  extraordinary  session,  under  the  existing  cir- 
cumstances, as  a  matter  of  law,  in  your  opinion,  rightfully  re- 
convene on  August  11,  1913,  and  transact  any  further  legislative 
business  ? 

Under  the  existing  circumstances,  can  the  present  duly  elected 
members  of  the  respective  branches  of  the  legislature  rightfully, 
and  pursuant  to  the  constitution  and  the  laws,  reconvene  as  a 
legislative  body  unless  the  governor  issue  a  further  proclamation 
under  article  IV  of  section  4  of  the  State  Constitution,  calling 
for  a  further  and  second  extraordinary  session  of  this  legislature  ? 

Your  early  attention  to  this  matter  is  respectfully  requested. 

Very  truly  yours, 

(Signed)         Wm.  Suxzbb. 


State  of  New  Toek  —  Executive  Chambsb^ 

Albany,  July  28,  1918. 
Hon.    Thomas   Cabmody,   Attomey-Oenerdl,    Capitol,   Albany, 
N.  Y.: 

Dear  Sir. —  I  respectfully  request  that  you  furnish  me  with  a 
formal  opinion,  in  writing,  concerning  the  scope,  authority,  juris- 
diction and  power  of  the  present  legislative  investigating  com- 
mittee, known  as  the  Frawley  committee. 

On  May  3,  1913,  at  the  regular  session  of  the  legislature  a  con- 
current resolution  was  adopted  which  gives  the  committee  power 
as  follows: 
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To  examine  into  the  methods  of  financial  administration  and  conduct  of 
all  institutions,  societies  or  associations  of  the  state,  which  are  supported 
either  wholly  or  in  part  by  state  moneys,  or  which  report  officially  to  the 
state;  into  the  functions  of  any  or  all  state  departments  concerned  in  the 
management,  supervision  or  regulation  of  any  of  such  departments;  the 
methods  of  making  purchases,  fixing  salaries,  awarding  contracts  for  sup- 
plies, buildings,  repairs  and  improvements,  the  sale  of  manufactured  articles, 
and  the  conduct  generally  of  the  business  of  all  such  institutions  and  de- 
partments for  the  purpose  of  reporting  to  the  next  seaaion  of  the  legislature 
such  laws  relating  thereto,  as  the  committee  may  deem  proper. 

During  the  present  extraordinary  session  of  the  legislature,  and 
on  June  25,  1913,  there  was  passed  a  concurrent  resolution  in- 
troduced by  Senator  Thompson,  a  copy  of  which  I  herewith  trans- 
mit for  your  consideration,  as  a  part  of  this  communication. 

I  made  no  recommendation  to  the  extraordinary  session  of  the 
legislature  relating  to  the  investigation  of  the  subjects  covered  or 
referred  to  in  the  resolution  introduced  by  Senator  Thompson, 
and  I  request  your  opinion  whether  such  resolution  is  not  null  and 
void  and  of  no  effect;  and  whether  or  not  its  passage  by  the 
senate  and  assembly  was  in  violation  of  the  Constitutional  pro- 
hibition contained  in  section  4,  article  IV  of  the  State  Constitu- 
tion, which  provides : 

At  an  extraordinary  session,  no  subjects  shall  be  acted  upon  except  such 
as  the  governor  may  recommend  for  consideration. 

Is  it  within  the  appropriate  and  legitimate  functions  of  the 
Frawley  investigating  committee,  through  its  counsel  or  other- 
wise, to  issue  a  request  in  letter  form,  and  send  the  same  to  state 
officials  and  other  citizens  of  the  state,  requesting,  in  substance, 
that  they  furnish  information  to  the  committee  or  its  counsel,  as 
to  what  campaign  contributions,  if  any,  they  may  have  made 
during  the  state  campaign  of  last  year,  which  resulted  in  my 
election  as  governor;  and,  further,  specifically  to  make  inquiry 
whether  such  campaign  contributions,  if  any,  were  made  by  cash 
or  by  check,  to  whom  and  when,  and  how  they  came  to  be  made, 
and  for  what  purposes  they  were  made?^ 

The  letter  of  the  counsel  to  the  Frawley  investigating  com- 
mittee, in  addition,  states  in  substance,  that  if  such  information  is 
furnished,  no  subpoena  to  testify  before  the  said  Frawley  investi- 
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gating  committee  on  such  subject  will  be  served  upon  the  person 
furnishing  such  information. 

Has  the  committee,  or  its  counsel,  any  authority  whatever  to 
make  such  a  demand  in  such  form  ? 

Has  a  person  served  with  a  subpoena  to  testify  before  the 
Frawley  investigating  committee,  and  who  appears  pursuant  to 
such  subpoena  before  said  conmaittee,  a  legal  right  when  placed 
upon  the  witness  stand  to  refuse  to  answer  any  questions  relating 
to  political  or  campaign  contributions,  on  the  ground  that  such 
questions  do  not  relate  to  the  subject  matter  within  the  jurisdic- 
tion of  such  conmiittee,  and  are  not  pertinent  to  any  subject  mat- 
ter concerning  which  said  committee  has  been  duly  authorized 
and  empowered  to  investigate  ? 

Has  the  said  Frawley  investigating  committee  any  legal  exist- 
ence or  legislative  power,  or  legitimate  functions,  except  as  defined 
in  the  resolution  of  May  3,  1913,  above  set  forth? 

Pursuant  to  said  resolution^  is  it  your  opinion  that  said 
Frawley  investigating  committee  has  any  right  or  authority  to 
make  any  report  to  any  legislature  prior  to  the  next  regular  ses- 
sion of  the  legislature,  which  will  convene,  pursuant  to  article  X, 
section  6  of  the  Constitution,  on  the  first  Wednesday  in  January, 
1914? 

Your  prompt  consideration  of  this  matter  is  respectfully  re- 
questedi 

Yerj  truly  yours, 

(Signed)         Wm.  Sulzeb. 


GOVERNOR'S    MESSAGES 


Ameeican  Flao  at  Polling  Place. 

Memorandum  filed  with  assembly  bill  introductory  No.  216, 
printed  No.  219,  entitled  "An  act  to  amend  the  Election  Law,  in 
relation  to  the  display  of  the  American  flag  in  each  polling 
place."    Approved. 

This  biU  is  a  patriotic  measure,  and  it  is  but  proper  and  correct 
that  the  National  emblem  should  be  displayed  at  the  time  and 
place  when  our  citizens  exercise  their  highest  privilege. 

Our  flag  is  the  symbol  of  independence  and  I  hope  to  put  into 
actual  practice  that  vital  principle  of  American  liberty  by  per- 
mitting each  voter  to  make  his  free  and  independent  choice  of 
candidates  for  all  public  offices. 

I  approve  the  bill. 

Wic.  Sttlzbb. 

Albany,  Jwne  2,  1913. 


Stock  Transfeb  Law, 

Memorandum  filed  with  senate  bill,  introductory  No.  1464, 
printed  No.  2525,  entitled  "An  act  to  amend  the  tax  law,  in  rela- 
tion to  the  tax  imposed  on  transfers  of  stock."    Approved. 

This  is  an  administrative  measure,  carefully  prepared  and  pro- 
vides for  the  efficient  enforcement  and  collection  of  the  stock 
transfer  tax. 

This  measure  will  remove  the  difficulties  of  determining  when 
and  what  transfer  or  shares  of  stock  have  been  made  and  is  the 
result  of  the  experience  of  the  comptroller's  department,  which 
in  the  past  has  demonstrated  the  inability  to  collect  the  tax  in- 
tended to  be  imposed  under  the  existing  law. 

The  procedure  provided  by  this  bill  will  make  for  uniformity 
in  the  bookkeeping  methods  of  transfer  agencies  and  corporations 
respecting  transfers  of  stock  and  will  permit  the  stock  transfer  ex- 
aminers from  the  state  comptroller's  department  readily  to  ascer- 
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tain  the  number  and  amount  of  such  transfers  without  unneces- 
sary waste  of  time. 

The  state  comptroller  estimates  that  the  enactment  of  this  measr 
sure  will  prevent  an  annual  loss  of  revenue  to  the  state  estimated 
approximately  at  one  million  dollars  per  year. 

I  approve  the  bilL 

Wm.  Sui-zbil 

ALBANY,  June  2,  1918. 


Albany  Smoke  Nuisance. 

Memorandum  filed  with  assembly  bill  introductory  No.  1626, 
printed  No.  2784,  entitled :  "An  act  to  abate  smoke  nuisance  in  the 
city  of  Albany.^'     Approved. 

This  bill  was  sent  by  the  clerk  of  the  assembly  to  the  city  au- 
thorities of  the  city  of  Albany  for  their  action  and  was  returned 
to  the  executive  department  without  action  thereon  by  the  mayor 
and  the  common  council  of  the  city  of  Albany  on  the  ground  that 
they  had  no  jurisdiction  concerning  the  measure. 

I  am  glad  to  approve  this  bill  and  believe  that  its  proper  en- 
forcement will  rid  the  city  of  Albany  of  an  intolerable  nuisance  to 
the  advantage  and  benefit  of  all  the  citizens. 

I  approve  the  bill. 

Wm.  Sulzbb* 

Albany,  June  2,  1918. 


Labor  Law. 

Memorandum  filed  with  assembly  bill  introductory  Na  1778 
(senate  reprint  No.  2019),  entitled  "An  act  to  amend  the  penal 
law,  in  relation  to  labor  of  more  than  six  days  in  any  one  week." 
Not  approved. 

On  May  26,  1913,  I  approved  as  chapter  740  of  the  Laws  of 
1913,  assembly  bill  introductory  No.  1198  (senate  reprint  No. 
2081),  being  an  act  to  promote  the  public  health  by  amending  the 
Labor  Law,  in  relation  to  labor  of  more  than  six  days  in  any 
week. 
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The  measure  now  before  me  is  not  approved  as  its  purpose  is 
already  accomplished  by  chapter  349  of  the  Laws  of  1913,  which 
I  approved  on  April  22,  1913,  pursuant  to  which  adequate 
criminal  punishment  is  provided  "  any  person  who  violates  or 
does  not  comply  with  any  provision  of  the  Labor  Law." 

For  the  forgoing  reason,  I  disapprove  this  bill. 

Wm.  Sulzkb. 

Albany,  June  2,  1913. 


Palisades  Paek. 

The  following  statement  was  given  out  by  the  Ezecative  Department  under 
date  of  June  11,  1913.  The  veto  measure,  which  is  printed  herewith,  is 
properly  a  part  of  the  same  subject.  Such  veto  measure  bore  date  May  31, 
1913. —  Editobs. 

"  Governor  SuLzer  has  appointed  under  section  8  of  the 
Executive  Law  three  commissioners  to  investigate  the  Palisades 
Park  Commission.  It  is  the  governor's  desire  to  learn  just  what 
has  been  done  since  the  organization  of  the  commission;  to  find 
what  is  now  in  contemplation  by  the  gentlemen  who  are  represenir 
ing  the  states  of  New  York  and  New  Jersey  on  the  board ;  and  to 
determine  whether  further  legislation  is  necessary  either  for  the 
condemnation  of  property  or  for  the  protection  of  property  rights. 

"  The  governor's  commissioners  are  John  A.  Hennessy,  chair- 
man, Henry  L.  Stoddard,  editor  of  the  New  York  Mail,  and 
Ernest  Harvier,  of  New  York  city.  They  will  have  the  right  to 
subpoena  witnesses,  examine  them  under  oath  and  obtain  all  papers 
and  other  documents  necessary  to  a  thorough  understanding  of 
this  subject.  The  question  of  the  further  improvement  of  the 
palisades  was  before  the  last  legislature  and  was  the  cause  of  many 
hearings  before  the  ways  and  means  committee  of  the  assembly 
and  the  finance  committee  of  the  senate.  There  seemed  to  be  irrec- 
oncilable differences  between  the  Palisades  Commission  and  the 
owners  of  certain  property  along  the  river  front  in  Bockland 
county.  There  were  also  allegations  that  improper  influences  were 
being  used  by  certain  persons  and  that  the  state  eventually  might 
have  to  pay  a  great  sum  of  money  for  the  palisades  improvement. 
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"  It  is  the  intent  of  Governor  Sulzer  to  get  at  all  the  facts  so 
that  the  people  may  know  exactly  what  is  involved  and  so  that  if 
necessary  proper  legislation  may  be  had." 

TO  ALL  TO  WHOM  THESE  PRESENTS  SHALL  COME, 
GREETING: 

KNOW  YE,  that  pursuant  to  section  8  of  the  Executive  Law, 
I  have  appointed,  and  by  these  presents  do  hereby  appoint  as 
Special  Commissioners  to  serve  without  compensation  John  A. 
Hennessy,  of  New  York  city,  Henry  L.  Stoddard,  of  New  York 
city,  and  Ernest  Harvier,  of  New  York  city,  to  examine  and  in- 
vestigate the  management  and  affairs  of  the  Commissioners  of  the 
Palisades  Interstate  Park ;  and  to  collate  facts,  receive  suggestions 
and  make  such  recommendations  as  may  seem  fitting  with  regard 
to  what  changes,  if  any,  are  advisable  in  the  laws  of  this  state 
relating  to  or  affecting  the  said  commissioners  of  the  Palisades 
Interstate  Park. 

The  said  John  A.  Hennessy,  Henry  L.  Stoddard  and  Ernest 
Harvier  are,  and  each  of  them  is  hereby  empowered  to  subpoena 
and  enforce  the  attendance  of  witnesses,  to  administer  oaths  and 
examine  witnesses  under  oath,  and  to  require  the  production  of 
any  books  or  papers,  deemed  relevant  or  material ; 

AND,  I  HEREBY  GIVE  AND  GRANT  unto  each  said  John 
A.  Hennessy,  Henry  L.  Stoddard  and  Ernest  Harvier,  all  and 
singular  the  powers  and  authorities  which  may  be  given  unto  a 
person  appointed  by  me  for  such  purpose  under  authority  of  the 
statute  aforesaid. 

IN  WITNESS  WHEREOF,  I  have  subscribed  my  name 

to  these  presents  and  caused  the  Privy  Seal  of  the 

[li.  s.]      State  to  be  affixed  hereto  at  the  Capitol  in  the  city  of 

Albany  this  tenth  day  of  June  in  the  year  of  our 

Lord,  one  thousand  nine  hundred  and  thirteen. 

Wm.  Sulzbs. 
By  the  Governor: 
Chester  C.  Piatt, 

Secretary  to  the  Oovernor. 
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Memorandum  filed  with  senate  bill  introductory  No.  86,  printed 
number  2134,  entitled  "An  act  to  amend  chapter  one  hundred  and 
serventy  of  the  laws  of  nineteen  hundred,  entitled  *An  act  to  pro- 
vide for  the  selection,  location,  appropriation  and  management  of 
certain  lands  along  the  palisades  of  the  Hudson  river  for  an  inter- 
state park,  and  thereby  to  preserve  the  scenery  of  the  palisades,' 
generally."     Not  approved. 

After  careful  consideration  of  this  bill,  I  deem  that  there  is  no 
sufficient  or  substantial  reason  for  any  departure  from  the  uniform 
rules  for  the  condemnation  of  real  property,  taken  for  public  pur- 
poses in  other  cases. 

The  general  act  relating  to  the  Palisades  Interstate  Park,  which 
this  bill  seeks  to  amend,  provides  a  method  for  the  condemnation 
of  real  property,  necessary  for  the  purposes  of  sudi  Interstate 
Park,  and  I  am  convinced  that  my  failure  to  approve  this  measure, 
will  in  no  way  interfere  with  the  park  project. 

This  bill  is  disapproved. 

Wm.  Sulzbb. 


Bepeal  07  Amekdments  of  the  Tax  Law. 

Transmitted  to  the  Legislature,  June  17,   1&13. 

Again  I  earnestly  renew  my  recommendations  for  the  im- 
mediate repeal  of  certain  amendments  made  to  sections  190  and 
221  of  the  Tax  Law,  effected  by  the  enactment  of  chapters  356 
and  357  of  the  Laws  of  1913. 

At  my  suggestion,  after  careful  consideration,  there  was  pre- 
pared and  introduced  for  the  approval  of  the  legislature,  on  April 
28,  1913,  two  separate  bills  repealing  the  said  chapters,  and  to 
assist  their  immediate  enactment,  I  sent  at  that  time,  emergency 
messages  to  both  the  senate  and  the  assembly. 

These  repealing  measures  duly  passed  the  senate,  and  were  re- 
ceived in  the  assembly,  but  failed  of  passage  by  that  body,  as  I 
am  advised,  wholly  through  oversight  or  neglect. 

On  May  6,  1913,  I  issued  a  proclamation  about  this  matter, 
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and  served  notice  on  all  concerned,  that  repealing  measures  would 
be  introduced  at  this  extraordinary  session;  and  advised  all 
prospective  investors  and  purchasers  of  these  state  bonds,  that 
the  possible  advantages  purported  to  be  accorded  by  chapters 
356  and  357  of  the  Laws  of  1913,  were  but  temporary  to  say  the 
least,  and  would  be  annulled  at  the  earliest  possible  day. 

At  this  extraordinary  session,  repealing  measures  for  which 
purpose  will  be  immediately  introduced,  and  to  speed  their  enact- 
ment into  law,  I  shall  accompany  their  introduction  with 
emergency  messages.  There  should  be  no  delay  in  passing  these 
bills. 

In  the  interest  of  the  general  welfare  and  just  financial  ad- 
ministration, I  earnestly  request  that  the  legislature  forthwith 
give  these  important  measures  favorable  consideration. 

Wm.  Sulzes. 

Albany,  June  17,  1913. 


Constitutional  Conventions. 

Transmitted  to  the  Legislature,  June  18,  1918. 

I  recommend  for  the  favorable  consideration  of  the  legislature 
the  passage  of  a  bill  to  submit  to  the  voters  of  the  state,  at  the 
r^ular  election  in  November,  1913,  the  question — ^^  Shall  there 
be  a  convention  to  revise  the  constitution  and  amend  the  same." 

For  good  and  sufficient  reasons  I  was  constrained  to  disapprove 
a  measure,  passed  by  the  legislature,  at  the  regular  session,  con- 
cerning this  matter. 

In  my  veto  memorandum,  dated  May  14,  1913,  I  said: 

The  next  constitutional  convention  in  the  state  of  Kew  York  will  be 
charged  with  the  duty  of  materially  changing  our  organic  law.  I  am  In 
favor  of  a  constitutional  convention  at  the  earliest  practicable  time  to  lay 
the  foundation  for  future  constructive  progress. 

The  Democratic  party  stands  pledged  to  call  this  constitutional  convention 
before  the  time  provided  in  article  XIV,  section  2,  of  the  present  Constitu- 
tion. This  pledge  will  be  strictly  fulfilled  if  the  convention  is  held  in  April, 
1916. 
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The  bill  before  me  provides  for  a  special  election  on  June  third  of  thia 
year  for  the  purpose  of  submitting  the  question  to  the  voters  —  "  Shall  there 
be  a  convention  to  revise  the  Constitution  and  amend  the  same?"  —  and  if 
favorable,  the  delegates  to  the  convention  are  to  be  elected  at  the  general 
election  next  November. 

There  exists  several  reasons  which  in  my  opinion  make  it  my  duty  to  dis- 
approve this  bill. 

In  the  first  place,  insufficient  time  is  allowed  to  prepare  for  such  special 
election.  It  is  doubtful  if  there  is  time  for  the  secretary  of  state  to  notify 
the  proper  election  officers  of  the  special  election,  and  for  the  latter  to  give 
adequate  notice  to  the  voters  to  enable  them  to  comply  with  the  provisions 
of  the  bill. 

A  single  day  is  provided  for  amending  the  registers  of  election  which  were 
made  up  nearly  eight  months  since. 

Constitutional  amendments  are  required  to  be  published  for  three  months 
prior  to  their  submission  to  the  people  under  the  Election  Law,  section  295. 
This  bill  allows  of  less  than  one  week's  publication  of  notice  to  the  voters 
who  have  moved,  of  the  necessity  of  having  their  names  properly  placed  on 
the  registers,  and  only  one  half  week's  notice  to  all  voters  of  the  referendum 
itself. 

In  view  of  the  fact  that  it  is  extremely  doubtful  whether  the  adequate 
election  machinery  can  be  prepared,  and  the  statutory  notices  duly  published 
prior  to  June  third,  I  deem  it  would  be  improper  to  entail  what  I  believe 
to  be  an  unnecessary  expense  of  upwards  of  $1,000,000  on  the  taxpayers  to- 
call  this  special  election  to  decide  the  question. 

The  state  constitutional  issues  should  be  clearly  stated,  and  fully  discussed,, 
by  the  people  before  the  selection  of  their  delegates  to  this  constitutional 
convention;  and  for  the  purpose  of  such  discussion  and  consideration  of 
these  vital  matters,  I  feel  convinced  that  the  majority  of  the  taxpayers  agree 
with  me  that  the  time  between  now  and  the  election  cannot  be  considered 
sufficient. 

In  my  judgment,  it  is  highly  important  that  before  the  selection  of  their 
delegates  to  a  new  constitutional  convention,  the  citizens  clearly  understand 
and  comprehend  the  fundamental  changes  they  desire  their  representatives 
to  make  in  the  organic  law  of  the  state. 

The  pledged  faith  of  the  democratic  party  to  call  this  consti- 
tutional convention  before  the  time  provided  in  article  14,  section 
2  of  the  state  Constitution,  will,  in  my  opinion,  be  strictly  ful- 
filled by  the  submission  of  this  question  at  the  November  election 
of  this  year;  and,  if  favorable,  this  will  permit  the  election  of 
delegates  pursuant  to  the  constitutional  provision  in  November, 
1914,  and  the  assembling  of  the  delegates  in  April,  1915. 

The  holding  of  a  constitutional  convention,  in  April  1915,  will 
be  three  years  in  advance  of  the  time  fixed  in  the  Constitution. 
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The  plan  of  submitting  the  question  of  whether  a  convention 
ahall  be  called  at  the  fall  election  of  thi^  year,  and  the  election 
of  delegates  thereto  in  the  November  elation  of  next  year,  will 
avoid  the  necessity  of  the  large  and  unnecessary  expense  of  a 
special  election  for  such  purposa 

The  fulfillment  of  a  party  pledge,  with  the  least  possible  ex- 
pense to  the  taxpayers  of  the  state,  is  an  object  which  I  am  sure 
every  member  of  the  legislature,  as  well  as  myself,  favors  most 
heartily. 

The  bill  concerning  this  important  matter,  which  I  believe  at 
this  time  should  receive  your  favorable  consideration,  should  be 
a  measure  presenting  to  the  voters,  solely  the  question  prescribed 
by  the  Constitution,  "  Shall  there  be  a  Convention  to  revise  the 
Constitution  and  amend  the  same  i '' 

Albaitt,  June  18,  1918. 


Housing  of  State  Insakb. 

Transmitted  to  the  Legislature,  June  23,  1913. 

A  matter  of  importance,  affecting  the  adequate  housing  of  the 
increasing  insane  of  the  state,  arises  concerning  the  acquisition  by 
the  state  of  the  title  to  the  Long  Island  State  Hospital.  For  a 
long  period  of  years,  the  state's  title  has  been  in  dispute  and  in 
litigation  with  the  authorities  of  the  city  of  New  York.  At  the 
present  time,  after  much  litigation  and  as  the  result  of  extended 
conferences  between  the  representatives  of  the  state  hospital  com- 
mission, the  attorney-general  of  the  state,  and  the  mayor  of  the 
city  of  New  York,  and  other  interested  city  officials,  the  attorney- 
general  advises  me  that  an  agreement  has  been  reached,  satisfac- 
tory to  both  the  state  and  the  city  of  New  York,  which,  if  carried 
out,  will  advance  the  efficient  administration  of  the  state  hospital 
commission. 

I  am  further  advised  that  it  is  necessary  that  this  favorable 
arrangement  be  accepted  and  consummated  at  once. 
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Not  only  has  the  matter  been  in  dispute  for  a  long  period  of 
years,  but  the  legislature  with  a  view  of  making  a  definite  de- 
termination of  the  matter,  enacted  chapter  762  of  the  Laws  of 
1913,  which  in  effect  authorized  the  city  of  New  York  to  convey 
to  the  state  of  New  York,  the  premises  in  question  at  Flatbush, 
in  the  city  of  Brooklyn,  known  as  the  Long  Island  State  Hosr 
pital,  in  fee  simple,  free  and  clear  of  all  incumbrances. 

When  this  measure  was  before  the  mayor  of  the  city  of  New 
York  for  approval,  a  question  arose  concerning  what  disposition 
should  be  made  of  the  premises,  in  the  event  of  their  abandon- 
ment by  the  state  for  state  hospital  purposes. 

The  mayor  of  the  city  of  New  York  at  first  refused  his  ap- 
proval, but  he  finally  approved  the  measure  upon  the  understand- 
ing that  a  supplemental  bill  would  be  passed,  which  would  in- 
clude a  provision  to  the  effect  that  any  deed  from  any  city  of  New 
York  to  the  state  of  New  York,  should  contain  a  clause  provid- 
ing that  the  premises  conveyed  should  revert  to  the  city  of  New 
YoA,  whenever  the  state  should  cease  to  use  the  same  for  the 
purposes  of  a  state  hospital  for  the  insane,  provided  in  such 
case  that  the  city  of  New  York  make  compensation  to  the  state 
for  all  improvements  made  to  the  said  premises,  by  way  of  new 
buildings  or  additions  to  existing  buildings. 

The  legal  authorities  of  both  the  city  and  the  state  have  agreed, 
as  I  am  advised,  that  a  deed  containing  such  provision  is  not 
authorized  under  chapter  762  of  the  Laws  of  1913. 

In  order  to  permit  a  legal  valid  conveyance  embodying  the 
agreements  between  the  parties,  I  respectfully  urge  that  the  legis- 
lature pass  at  this  extraordinary  session  a  measure  amending 
chapter  762  of  the  Laws  of  1913,  to  the  end  that  the  result  de- 
sired may  be  accomplished. 

WlC  SUI^ZSB. 

Albany,  June  23,  1918. 
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State  Highway  Contbacts. 

TranBmitted  to  the  LegiBlature^  June  23,  1913. 

I  respectfully  reeommend  to  the  legislature  for  its  immediate 
favorable  consideration  and  action,  the  passage  of  an  act  which, 
in  effect,  will  amend  chapter  413  of  the  Laws  of  1913.  Said 
law,  in  its  present  form,  now  provides  that  the  state  highway  de- 
partment shall  not  make  any  contract  in  excess  of  $1,000  for  the 
maintenance  or  repair  of  roads  without  advertising  for  bids. 

In  view  of  the  conditions  at  present  existing  in  the  state  high- 
way department,  which  require  the  immediate  repair  of  many 
existing  state  highways  in  various  parts  of  the  state,  it  is  im- 
perative, to  the  end  that  this  important  work  be  accomplished 
at  the  earliest  practicable  moment,  that  these  highway  repairs  be 
provided  for  in  contracts  prepared  and  executed  without  the 
necessity  of  the  compliance  with  this  provision  of  law. 

The  enforcement  of  this  law  at  this  time,  in  regard  to  this 
matter  will  give  rise  to  complaints  and  increase  the  expense  and 
unnecessarily  delay  the  immediate  performance  of  these  import- 
ant repairs  by  the  state  highway  department. 

After  a  conference  with  the  commissioner  of  highways  I  deem 
it  advisable  that  an  act  be  passed  at  this  extraordinary  session, 
permitting  the  commissioner  of  highways  to  make  contracts  for 
maintenance  and  repaira,  on  condition  that  bids  be  asked  from 
at  least  three  reputable  contractors  for  each  such  contract  and 
no  such  bid  be  accepted  or  contract  entered  into  until  approved 
by  the  comptroller  of  the  state  of  New  York;  and,  further,  that 
no  such  contract  be  awarded  except  to  the  lowest  bidder,  with 
authority  to  the  commissioner  of  highways  to  reject  any  and  all 
bids  in  his  discretion. 

The  letter  to  me  in  connection  with  this  matter  from  the  com- 
missioner of  highways  is  as  follows : 

By  chapter  413  of  the  Laws  of  1913,  it  ia  provided  that  the  state  highway 
department  cannot  make  any  contracts  for  repair  of  roads  in  excess  of  one 
thousand  dollars,  without  advertising  for  hids. 
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A  great  number  of  our  roads  are  in  a  deplorable  condition  and  require 
immediate  attention  and  extensive  repairs,  and  it  will  be  impossible  to  pre- 
pare plans  and  specifications  anrl  advertise  for  bids  and  do  the  work  upon 
these  roads  necessary  to  put  them  in  good  condition,  until  late  in  the  season. 

There  is  a  great  demand  that  these  repairs  should  be  made  at  once  and 
it  is  imperative,  if  the  roads  are  to  receive  consideration  required,  that  & 
statute  be  passed  at  this  extraordinary  session  of  the  legislature,  permitting 
this  department  to  enter  at  once  into  contracts  for  repairs  without  public 
letting. 

I  prepared  an  act,  which  I  herewith  submit,  which  safeguards  the  interests 
of  the  state  and  provides  that  I  can  only  enter  into  such  contracts  upon 
receiving  at  least  three  bids  from  three  reputable  contractors;  that  no 
contract  can  be  executed  until  approved  by  the  state  comptroller;  that  all 
contracts  must  be  awarded  to  the  lowest  bidder  or  be  absolutely  rejected. 

The  state  has  appropriated  a  large  amount  of  money  for  the  repair  of 
these  roads  and  on  account  of  the  lateness  of  the  season  and  the  great  amount 
of  work  to  be  done,  I  sincerely  trust  that  the  proposed  legislation  may  be 
enacted  into  statute. 

In  the  interest  of  the  general  welfare,  I  shall  cause  to  be  sub- 
mitted a  measure  which  will  permit  the  end  desired  to  be  accom- 
plished, and  urge  that  it  receive  your  prompt  and  favorable 
action. 

Wm«  Sulzsa. 

Albant,  June  28,  1918. 


Direct  Tax. 

Transmitted  to  the  Legislature^  June  24,  1918* 

I  have  given  very  serious  and  most  careful  consideration  to 
the  finances  of  the  state.  After  reflection,  I  have  reluctantly 
reached  the  conclusion  that  it  is  not  only  expedient,  but  necessary, 
that  I  recommend  to  this  extraordinary  session,  the  passage  of  a 
bill  providing  for  a  direct  tax  of  one  mill  to  provide  for  con- 
tributions to  the  several  sinking  funds,  for  the  payment  of  in- 
terest and  principal  upon  the  state  debt, 

I  shall,  therefore,  submit  for  your  favorable  considerable,  a 
bill  for  enactment,  concerning  which  the  state  comptroller  writes 
me  as  follows: 
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The  several  provisions  of  this  bill  follow  the  rates  fixed  by  the  statutes 
authorizing  the  issue  of  state  bonds.  A  rate  of  1463/10000  of  a  mill  is 
included  in  the  bill  for  the  purpose  of  a  contribution  to  the  general  funds. 
The  appropriations  for  1913  authorized  by  the  legislature 

amount  to    $47,  856,  595  68 

The  requirements  for  the  sinking  funds  amount  to 9,500,389  79 

Total  of   $67,356,985  47 

The  estimated  receipts   for  the  year  as  set  forth  in  the 

comptroller's  report  of   1913,  are $63,  820,  412  20 

which  includes  the  direct  tax.     If  these  estimates  were 

verified  there  would  be  a  surplus  at  the  end  of  the  year  of        6,  363, 426  73 


If  the  rate  in  the  enclosed  bill  for  general  fund  purposes  were  reduced 
one-tenth  of  a  mill  it  would  reduce  this  surplus  by  $1,128,000.  The  experience 
of  this  office  has  been  that  a  surplus  of  at  least  $5,000,000  is  necessary  for 
properly  and  efficiently  conducting  the  business  of  the  state. 

Wm.  Sui-zeb. 
Albaw^y,  June  24,  1913. 


Housing  op  People  in  Second  Culss  Cities. 

Transmitted  to  the  Legislature,  June  24,   1913. 

At  a  confereiLce  recently  held  in  the  city  of  Albany,  attended 
by  representatives  from  the  second-class  cities  in  the  state,  it  was 
agreed  that  the  immediate  enforcement  of  the  provisions  of  chap- 
ter 774  of  the  Laws  of  1913,  entitled: 

An  act  in  relation  to  the  housing  of  the  people  in  cities  of  the  second 

class 

would  impair  realty  values,  and  cause  great  and  unexpected 
financial  loss  to  the  owners  of  real  estate;  to  contractors;  and  to 
labor  in  the  cities  affected. 

In  view  of  these  facts  it  would  be  wise,  proper  and  just  to  all 
the  parties  interested,  it  seems  to  me,  to  amend  this  law  in  rela- 
tion to  the  time  when  the  same  should  take  effect,  through  an 
amendment  making  certain  provisions  of  said  law  inoperative  un- 
til October  1,  1913. 
Vol.  Ill  — 33 
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I  agree  substantially  with  the  conclusion  reached  at  the  said 
conference  that  it  would  be  inadvisable  to  amend  the  measure  so 
that  the  health  provisions  should  not  become  operative  imme- 
diately. 

These  features  relating  to  the  sanitary  conditions  of  com- 
munities are  calculated  to  benefit  the  health  of  the  people  in 
cities  where  the  law  operated,  and  in  my  opinion,  should  be 
allowed  to  go  into  effect  at  once. 

At  the  conference  it  was  proposed  and  suggested  that  there  be 
inserted  a  provision  which  would  allow  builders  to  proceed  with 
work  on  buildings  planned  or  started  in  order  to  prevent  the 
suspension  of  building  operations,  which  would  result  from  the 
immediate  enforcement  of  the  law  as  it  now  stands. 

To  accomplish  the  proper  result;  I  respectfully  recommend  to 
this  legislature  that  section  159  of  the  law  be  amended  to  read  as 
follows : 

TUis  act  shall  take  effect  the  first  day  of  October,  nineteen  hundred  and 
thirteen,  except  article  four  thereof,  which  shall  take  effect  immediately  as 
to  any  requirements  thereof,  the  enforcement  of  which  the  health  officer  of 
the  city  shall  direct;  provided  always  that  all  plans  filed  before  the  first 
day  of  October,  nineteen  hundred  and  thirteen  shall  be  executed  by  a  sub- 
btantial  completion  of  the  building  contemplated  thereby  on  or  before  Jan- 
uary first,  nineteen  hundred  and  fifteen,  and  no  plan  not  thus  executed  shall 
be  executed  after  January  first,  nineteen  hundred  and  fifteen. 

Wm.  Sulzeb. 
Albany,  June  24,  1913. 


Appkopbiation  of  Canal  Toll  Bridges. 

Transmitted  to  the  Legislature,  June  25,   1913. 

The  attorney-general  of  the  state  has  called  my  attention  to  the 
immediate  necessity  of  l^islation  concerning  the  appropriation 
by  the  state  of  toll  bridges  crossing  the  canals  of  the  state. 

The  Appellate  Division  of  the  third  department  since  the  ad' 
joiimment  of  the  regular  session  this  year  of  the  legislature,  has 
rendered  a  decision,  the  effect  of  which  in  the  opinion  of  the 
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attorney-general  will  seriously  delay  the  construction  of  the  new 
barge  canal. 

Referring  to  this  subject  matter,  the  attorney-general  has  ad- 
vised me  in  writing  as  follows : 

A  situation  of  great  importance  to  the  state  has  arisen  in  connection  with 
the  construction  of  the  barge  canal,  where  the  plans  for  the  work  require 
the  use  of  the  Mohawk  and  Hudson  rivers  for  the  improved  waterway.  Two 
amendments  to  the  Canal  Improvements  Law,  so-called,  chapter  147  of  the 
Laws  of  1903,  are  imperatively  needed  at  the  earliest  possible  moment,  and 
1  make  the  following  statement  in  order  to  make  clear  the  urgent  importance 
Qf  securing  the  enactment  of  the  amendments  at  the  special  session  of  the 
legislature : 

Grossing  the  Mohawk  and  Hudson  rivers  are  several  toll  bridges,  con- 
structed and  in  varying  degrees  of  efficiency  maintained  by  private  corpora- 
tions. All  but  one  of  these  bridges  require  alteration  or  complete  recon- 
struction in  order  to  make  possible  the  use  of  the  river  for  canal  purposes. 
It  was  believed  by  the  Canal  Board,  relying  on  the  case  of  Lehigh  Valley 
Railroad  Company  v.  Canal  Board,  204  N.  Y.  471,  that  these  bridges  could 
be  lawfully  taken  for  the  improvement  of  the  canal,  and  that  when  rebuilt 
they  would  be  free  bridges.  Since  the  adjournment  of  the  legislature  last 
month  it  has  been  decided  by  the  Appellate  Division  in  the  third  department 
that  toll  bridges  cannot  be  physically  taken  or  formally  appropriated  in  the 
work  of  canal  construction,  and  that  the  law  requires  the  building  of  a  new 
bridge  before  the  old  is  destroyed  or  injured.  The  eflfect  of  this  decision 
will  be  most  serious,  and  as  it  is  not  subject  to  review  by  the  Court  of 
Appeals  and  the  same  question  cannot  otherwise  reach  the  Court  of  Appeals 
for  a  long  time  to  come,  it  is  of  the  utmost  importance  that  the  state's  right 
to  construct  the  canal  and  to  appropriate  all  necessary  property  to  that 
end  should  be  established  beyond  question  by  act  of  the  legislature. 

The  statute  as  it  is  now  interpreted  requires  the  gift  to  a  private  monopoly 
of  a  structure  vastly  more  valuable  than  anything  it  has  ever  owned,  to 
which  will  attach  the  right  to  tax  all  travelers  for  forty  years  to  come. 

The  proposed  amendments  permit  the  state  to  take  existing  toll  bridges 
and  the  franchises  and  rights  to  maintain  them  and  make  the  bridges  to 
be  constructed  in  their  place  free  public  for  all  time. 

I  respectfully  urge  that  the  legislature  at  this  extraordinary 
session  give  its  favorable  consideration  to  this  important  matter. 

Wm.  Sulzeb, 

Albany,  June  25,  19 18, 
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Kailboads  and  Fseiqht  Tebminai.  Companies. 

Transmitted  to  the  Legislature,  June  25,  1913. 

During  the  regular  session,  the  legislature  passed  a  bill  amend- 
ing section  154  of  the  Transportation  Corporations  Law,  by  pro- 
viding that  the  provision  which  prohibits  railroads  or  express 
companies  from  acquiring  control  in  any  way  of  freight  terminal 
companies,  shall  not  apply  to  corporations  in  the  city  of  New 
York. 

My  approval  of  this  bill  was  urged  by  the  authorities  of  the 
city  of  New  York,  for  the  purpose  of  permitting  the  adequate 
operation  of  the  proposed  marginal  terminal  railway  in  the 
borough  of  Brooklyn. 

The  bill  in  the  form  in  which  it  passed  the  legislature  was  not 
limited  in  its  operation  to  the  borough  of  Brooklyn,  but  affected 
all  the  five  boroughs  in  the  city  of  New  York,  which  was  unneces- 
sary for  the  accomplishment  of  its  stated  purpose,  and  I  vetoed 
it 

I  approved  a  certain  measure  passed  by  the  legislature,  amend- 
ing the  New  York  City  Freight  Terminals  Act,  relative  to  water 
front  facilities  in  New  York  city,  which  specifically  related  to  the 
contemplated  Brooklyn  terminal  improvement 

The  authorities  of  the  city  of  New  York  and  the  state  engineer, 
after  a  careful  examination  of  the  situation  have  advised  me  that 
the  plans  agreed  upon  and  contemplated  by  the  municipal  authori- 
ties for  the  efficient  operation  of  the  terminals  on  the  South 
Brooklyn  water  front  can  not  be  consummated  without  statutory 
authority  permitting  railroad  companies  to  hold  stock  in  terminal 
freight  companies  in  the  borough  of  Brooklyn. 

I  feel  convinced  that  this  proposed  development  is  of  the 
greatest  importance  to  the  commerce  of  the  port  of  New  York 
and  to  the  business  interests  of  the  borough  of  Brooklyn  and  be- 
lieve that  it  is  but  proper  for  this  l^islature  to  afford  the  means 
necessary  to  the  proper  city  authorities  for  the  complete  estab- 
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lishment  and  efficient  operation  of  this  great  proposed  freight 
terminal. 

Under  the  circumstances,  I  recommend  to  this  legislature,  for 
its  favorable  consideration,  an  amendment  to  the  law  that  will 
permit  and  secure  the  joint  operation  of  the  proposed  terminal 
railroad  in  accordance  with  the  plans  contemplated  and  approved 
by  the  municipal  authorities  of  the  city  of  New  York. 

Wm.  Sulzeb. 

Albany,  June  25,  1918. 


Labor  Law  and  Bakeries. 

Transmitted  to  the  Legislature,  June  25,   1013L 

Among  the  bills  recommended  by  the  factory  investigating  com- 
mission, passed  at  the  last  session  of  the  legislature,  was  chapter 
463  of  the  Laws  of  1913,  entitled: 

An  act  to  amend  the  Labor  Law,  in  relation  to  bakeries. 

Section  116  thereof,  deals  with  the  prohibition  of  future  cellar 
bakeries  and  provides  that  no  new  bakery  shall  hereafter  be  located 
in  a  cellar  not  theretofore  used  for  bakery  purposes.  The  act 
took  effect  on  May  9,  1913. 

After  consideration,  the  factory  investigating  commission  ad- 
vised me  that  the  effect  of  the  immediate  enforcement  of  the  pro-- 
visions  of  section  116  would  be  unfair  and  unjust.  It  would 
affect  buildings  in  the  course  of  construction,  at  the  time  the  act: 
took  effect,  which  plans  provided  for  cellar  bakeries. 

It  was  not  intended  by  the  commission,  as  I  am  advised,  that 
the  act  should  have  this  effect  My  attention  has  been  called  to* 
cases  where  the  operation  of  the  law  as  it  now  stands  would  work 
an  unwarrantable  hardship  as  in  cases  where  \he  owners  of  build- 
ings  were  proceeding  with  their  construction  under  plans  which 
had  been  approved  under  the  existing  law  and  which  provided  for 
the  construction  of  cellar  bakeries. 

The  factory  investigating  commission  urges  that  the  law  should 
be  amended  to  the  end  that  section  116  shall  not  apply  to  the 
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cellar  of  a  building  in  the  course  of  construction  on  the  9  th  day 
of  May,  1913,  nor  to  the  cellar  of  a  building  the  construction  of 
which  was  commenced  after  the  1st  day  of  January,  1913,  and 
completed  on  or  before  the  9th  day  of  May,  1913,  provided  that 
such  cellar  be  used  and  operated  as  a  bakery  at  any  time  prior 
to  the  1st  day  of  January,  1914,  and  that  satisfactory  proof  of 
the  time  of  the  construction  of  such  building  and  of  the  use  of 
the  cellar  as  a  bakery  as  herein  specified  be  furnished  to  the  com- 
missioner of  labor,  in  such  form  as  he  may  require  on  or  before 
the  28th  day  of  February,  1914. 

A  bill  embodying  these  suggestions  will  be  presented  to  the 
legislature,  and  I  can  see  no  reason  why  it  should  not  receive  favor- 
able consideration. 

Wm.  Sulzeb. 

Albany,  June  25,  1918. 


Beoeoanization  of  State  Architect's  Offioib. 

Transmitted  to  the  Legislature,  June  25,  1913. 

The  state  architect  has  conferred  with  me  concerning  the  neces- 
sity of  legislation,  reorganizing  that  department,  in  order  to  insure 
the  proper  and  efficient  administration  of  the  functions  and  duties 
imposed  by  law  upon  the  state  architect. 

Eef erring  to  this  subject  matter,  the  state  architect  has  advised 
me  in  writing  as  follows : 

I  have  the  honor  to  invite  your  attention  to  the  bill  which  I  have  framed, 
reorganizing  the  state  architect's  office  and  placing  it  upon  a  departmental 
basis.  My  reasons  for  doing  this  I  have  explained  to  you  a  number  of  times 
and  will  again  briefly  state  the  facts  which  will  warrant  you  in  recommending 
to  the  legislature,  the  passage  of  this  bill. 

Upon  my  assuming  charge  of  this  office,  I  found  a  chaotic  situation 
regarding  the  method  of  handling  appropriations  and  responsibility  for  the 
disbursement  of  which  was  placed  upon  the  state  architect,  but  only  after 
the  approval  of  a  number  of  boards  who  have  greater  jurisdiction  over  the 
work  than  the  state  architect  himself.  I  have  been  compelled  to  redesign 
certain  buildings  on  account  of  their  being  defective  in  construction  and 
faulty  in  design. 
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In  addition,  hundreds  of  thousands  of  dollars  are  being  spent  by  the 
various  institutions  over  which  the  state  architect  has  no  jurisdiction  what- 
ever, except  to  indicate  his  approval  of  the  materials  which  are  to  enter  into 
the  work.  Reviewing  the  situation  very  carefully,  I  have  framed  this  bill, 
first,  along  the  original  lines  laid  down  by  you,  second,  involving  such  pro- 
visions of  iaw  which  my  judgment  would  indicate  as  making  a  more  workable 
department. 

It  is  my  opinion  that  only  through  the  authority  which  this  bill  would 
give  the  state  architect  for  handling  the  disbursement  of  those  enormous 
sums  of  money,  can  the  best  interests  of  the  state  be  protected  in  carrying 
out  your  policy  of  economy  and  efficiency  in  all  state  institutions,  and  that 
the  requirements  of  this  bill  would  be  a  great  check  against  extravagance 
fiuch  as  hitherto  existed.  The  method  of  financial  organization  which  is 
provided  by  this  bill,  would  tend  to  put  the  state  architect's  department  at 
the  end  of  two  years  upon  a  self -sustaining  basis.  The  check  upon  the  state 
architect,  as  provided  in  this  bill,  is  such  that  chicanery  and  extravagance 
which  has  existed  in  former  administrations,  would  be  eliminated. 

The  bill  also  provides  for  the  establishment  of  an  Art  Commission  which 
I  consider  a  most  valuable  adjunct  to  the  department  of  architecture.  This 
commission  would  also  have  jurisdiction  over  all  works  of  art  becoming  the 
property  of  the  state  through  appropriation  or  otherwise.  They  would  also 
pass  upon  the  design  of  the  department  of  architecture.  They  would  have 
the  power  of  approval  or  disapproval  of  all  projects  made  in  the  department 
of  architecture  for  state  buildings  and  would  be  a  great  factor  in  producing 
suitable  designs  for  buildings  to  be  erected  for  state  institutions.  In  addi- 
tion they  would  have  jurisdiction  over  all  the  designs  for  monuments  and 
works  of  a  similar  character.  The  enormous  value  of  such  an  art  commis- 
sion has  been  proven  in  the  past  in  both  municipal  and  national  affairs,  as 
you  well  know,  at  the  same  time  bringing  to  the  service  of  the  state,  the 
Lest  criticism  from  leading  professional  men  of  the  highest  standing. 

I  do  not  hesitate  to  urge  upon  you  in  the  strongest  possible  manner,  the 
lecommendation  that  you  submit  this  bill  to  the  legislature  for  their  action, 
as  I  am  confident  that  the  department  of  architecture,  under  this  law,  can 
be  carried  to  a  high  point  of  efficiency  and  make  those  economies  which 
you  so  earnestly  desire  and  in  doing  so,  reflect  credit  upon  your  administra- 
tion, which  I  am  so  anxious  to  support. 

I  respectfully  recommend  to  this  legislature  that  a  measure 
embodying  the  views  above  stated  concerning  this  important  state 

department  receive  favorable  action. 

Wm.  Sulzek. 

Albany,  June  25,  1913. 
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The  ExTRAOBDrBTAET  Session. 

Transmitted  to  the  Legislature,  July  23,  1913. 

The  regular  session  of  this  legislature  convened  this  year  on 
January  1,  1913,  and  it  adjourned  on  May  3,  1913. 

Prior  to  the  thirty-day  period  for  the  consideration  of  measures 
by  the  executive,  the  legislature  had  passed  and  sent  to  the  execu- 
tive, for  his  consideration,  531  bills.  Of  these  442  were  approved. 
A  memorandum  was  filed  with  twenty-two  of  the  measures.  There 
were  recalled  seventy-four  bills;  and  fifteen  were  vetoed  with 
separate  veto  messages. 

During  the  thirty-day  period  the  executive  had  under  considera- 
tion 701  bills.  Of  these  351  were  approved;  and  350  were 
vetoed,  with  nineteen  memoranda  of  approval  and  fifty-one 
memoranda  of  disapproval. 

All  told  793  bills  were  enacted  into  laws,  out  of  a  total  of  1,232 
bills,  passed  by  the  legislature  and  submitted  to  me  for 
consideration. 

The  financial  bills  passed  by  the  legislature,  excluding  sinking 
fimd  and  bond  interest  bills,  aggregated  a  total  of  $55,108,705.25, 
made  up  as  follows : 

General  appropriations,  $30,236,987.29 ;  general  supply  bill, 
$6,916,922.60;  special  appropriations,  $17,954,795.36. 

I  approved  $29,825,897.29  of  the  general  appropriation  bills, 
$4,178,505.73  of  the  general  supply  bill,  and  $13,778,862.21  of 
the  special  appropriation  bills,  making  a  total  of  $47,783,265.23. 

The  total  of  financial  items  and  bills  which  I  vetoed  amouAt  to 
$7,325,440.02. 

During  the  regular  session,  the  legislature  having  failed  to  pass 
a  bill  for  direct  primaries,  on  May  8,  1913,  I  issued  a  procla- 
mation convening  the  legislature  in  extraordinary  session  to  com- 
mence June  l6,  1913. 

This  extraordinary  session  of  the  legislature  was  called  for  the 
purpose  of  considering  the  people's  bill  for  state-wide  direct 
primaries.  It  has  been  in  session  for  a  few  minutes  now  and 
then  for  a  period  of  over  a  month,  but  has  signally  failed  to  pass 
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a  state-wide  direct  primary  bill,  containing  provisions  which  I 
recommended,  and  which  I  believe  should  be  on  the  statute  books 
of  our  stata  ^ 

Since  the  extraordinary  session  convened,  I  have  been  urged, 
and  for  rg^sons  which  seemed  to  me  to  be  quite  sufficient,  I 
have  recommended  for  the  consideration  of  the  l^slature,  several 
other  measures,  concerning  each  of  which  I  have  sent  to  the 
legislature,  a  bill  with  a  special  message.  They  relate  to  the 
following  matters: 

On  June  eighteenth,  recommending  the  passage  of  a  bill  to 
submit  to  the  voters  of  the  state  at  the  r^ular  election  in  Ufo- 
vember,  W13,  the  question  "  Shall  there  be  a  convention  to  revise 
the  Constitution  and  amend  the  same  ?  " 

On  June  twenty-third,  recommending  temporary  legislation 
relating  to  maintenance  contracts  on  the  highways. 

On  June  twenty-third,  recommending  the  passage  of  a  bill  for 
the  legal  conveyance  to  the  state,  by  the  authorities  of  the  city 
of  New  York,  of  the  title  to  the  land,  and  appurtenances,  of  the 
Long  Island  State  Hospital. 

On  June  twenty-fourth,  recommending  the  passage  of  a  measure 
exempting  from  sanitary  inspection  seed  oyster  beds  within  the 
state  of  New  York. 

On  June  twenty-fourth,  recommending  the  passage  of  a  bill 
concerning  the  extension  of  the  time  when  the  law  commonly 
known  as  the  "  Housing  Law,"  being  chapter  Y74  of  the  Laws 
of  1913,  shall  take  effect. 

On  June  twenty-fourth,  recommending  the  passage  of  a  bill 
providing  for  the  direct* tax  for  the  paymient  of  interest  and 
principal  due  on  the  state  debt 

On  June  twenty-fifth,  recommending  necessary  legislation 
relating  to  the  appropriation  by  the  state  of  toll  bridges  crossing 
the  canals. 

On  June  twenty-fifth,  recommending  legislation  concerning  the 
operation  of  the  proposed  terminal  railway  in  the  borough  of 
Brooklyn. 

On  June  twentyrfifth,  recommending  that  chapter  463  of  the 
Laws  of  1913,  entitled  '*An  act  to  amend  the  labor  law,  in  rela- 
tion to  bakeries,'^  should  not  be  effective  against  cellar  bakeries 
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until  a  certain  time  after  May  9,  1913,  when  the  law  went  into 
effect. 

On  June  twenty-fifth,  recommending  necessary  legislation  to 
aid  the  state  architects's  office  in  doing  its  important  work. 

On  July  eighth,  recommending  the  enactment  of  the  optional 
city  charter  bill. 

On  July  sixteenth,  recommending  the  enactment  of  essential 
legislation  to  relieve  disgraceful  prison  conditions  in  the  state  of 
New  York. 

Since  the  convening  of  this  extraordinary  session  I  have  sent 
the  following  appointments  to  the  Senate  for  confirmation: 

To  Be  a  Trustee  of  Cornell  University :  John  DeWitt  Warner, 
of  New  York  city,  a  former  member  of  congress,  and  a  well- 
known  lawyer.  He  is  an  alunmus  of  the  university  and  peculiarly 
qualified  for  the  duties  of  the  office. 

For  Commissioners  of  the  State  Reservation  at  Niagara :  Elton 
T.  Ransom,  of  Ransomville;  Abram  J.  Elias,  of  Buffalo;  John 
L.  Romer,  of  Buffalo;  Obadiah  W.  Cutler,  of  Niagara  Falls. 
These  gentlemen  are  well-known  citizens  who  take  a  deep  and 
an  abiding  interest  in  the  affairs  of  this  reservation. 

For  Public  Service  Commissioners,  Second  District:  William 
E.  Leffingwell,  of  Watkins,  to  succeed  Frank  W.  Stevens,  resigned. 
Mr.  Leffingwell  was  formerly  a  conspicuous  member  of  assembly. 
He  is  a  successful  business  man  of  much  experience  and  well 
qualified  for  the  position.  Charles  J.  Chase,  of  Croton-on-Hudson, 
to  succeed  Curtis  B.  Douglass,  term  expired.  Mr.  Chase  has 
been  connected  with  the  New  York  Central  and  Hudson  River 
Railroad  for  more  than  twenty  years,  as  a  locomotive  engineer. 
He  is  endorsed  by  railroad  organizations,  as  well  as  by  bankers, 
merchants,  clergymen  and  distinguished  citizens. 

For  Commissioner  of  Labor:  James  M.  Lynch,  of  Syracuse, 
to  succeed  John  Williams,  resigned.  Mr.  Lynch  is  one  of  the 
foremost  labor  leaders  in-  America.  He  is  the  president  of  the 
International  Typographical  Union,  whose  membership  numbers 
more  than  60,000  enrolled  printers.  Representatives  from  the 
allied  printing  trades,  various  labor  organizations,  and  many 
prominent  citizens  endorsed  Mr.  Lynch  for  this  important  posi- 
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tion.  It  is  generally  admitted  he  is  well  qualified  to  perform 
its  arduous  duties. 

For  Commissioner  of  Prisons:  James  T.  Murphy,  of  Ogdens- 
burg,  to  succeed  Edgar  A.  Newell,  term  expired.  Mr.  Murphy 
is  a  well-known  merchant  of  Ogdensburg,  and  takes  great  interest 
in  this  institution.  Eudolph  F.  Diedling,  M.  D.,  of  Saugerties- 
on-Hudson,  to  succeed  Simon  Quick,  term  expired.  Dr.  Diedling 
was  at  one  time  surgeon  of  the  Elmira  Reformatory,  and  is  very 
conversant  with  the  duties  of  the  office  for  which  he  has  been 
selected. 

For  Trustee  of  the  New  York  State  Hospital  for  the  Treatment 
of  Incipient  Pulmonary  Tuberculosis:  George  L.  Brown,  of 
Elizabothtown,  to  succeed  Martin  E.  McClary,  resigned.  Mr. 
Brown  is  a  well-known  and  respected  citizen  of  Elizabethtown ; 
editor  of  a  newspaper,  and  the  present  postmaster. 

For  Trustee  of  the  State  College  of  Forestry  at  Syracuse 
University:  Francis  Hendricks,  of  Syracuse,  to  succeed  Geori^e 
formerly  state  senator,  collector  of  the  port  of  New  York,  and 
E.  Dunham,  heretofore  appointed  and  unable  to  serve.  Mr. 
Hendricks  is  a  highly  respectable  citizen  of  Syracuse.  He  was 
state  superintendent  of  insurance 

For  Hell  Gate  Pilot:  Albert  A.  Fordham,  of-  City  Island, 
reappointed.  Was  appointed  in  1912  upon  the  recommendation 
of  the  board  of  port  wardens. 

For  Fire  Island  State  Park  Commissioners:  Colonel  Alfred 
Wagstaff,  of  New  York  city,  to  succeed  Samuel  L.  Parrish,  who 
declined  reappointment  Colonel  Wagstaff  is  too  well  known  to 
need  introduction.  He  resides  on  Long  Island  and  is  the  clerk 
of  the  Appellate  Division,  Supreme  Court,  First  Department. 
James  W.  Eaton,  of  Babylon,  to  succeed  John  H.  Vail,  term 
expired.  Mr.  Eaton  is  a  large  property  holder  and  actively  inter- 
ested in  the  development  of  the  south  shore  of  Long  Island. 

Edward  Blum,  of  the  borough  of  Brooklyn,  reappointed.  Mr. 
Blum  is  a  prominent  business  man  and  has  served  continuously 
in  this  office  since  its  organization  in  1908,  performing  very 
efficient  service. 

These  recommendations  and  these  nominations  speak  for  them- 
selves; they  are  made  in  the  interest  of  the  common  weal  and  I 
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indulge  in  the  hope  that  the  legislature  will  consider  them  on 
their  merits,  ere  the  adjournment  of  this  extraordinary  session. 

Of  course  I  am  aware  of  the  inconvenience  imposed  upon  the 
members  of  both  branches  of  the  legislature  through  the  necessity 
of  their  attendance  at  this  extraordinary  session,  and  I  appreciate 
that  the  consideration  of  certain  charges  in  the  Cohalan  case  may 
have  prevented  the  consideration  of  some  of  these  legislative 
matters.  However,  there  is  no  reason  now  why  all  these  matters 
should  not  be  speedily  considered  and  promptly  disposed  of  — 
one  way  or  the  other. 

The  legislature  must  recognize  that  its  continuance  in  session 
adds  largely  to  the  burdens  of  the  taxpayers  through  necessary 
expense;  and  while  it  is  proper  that  the  pending  matters  should 
receive  careful  consideration,  it  is  respectfully  suggested,  in  the 
interest  of  economy,  that  they  be  disposed  of  at  the  earliest 
possible  time,  and  the  legislature  then  adjourn. 

It  is  useless  to  deny  that  at  the  present  season  of  the  year  it 
is  extremely  difficult  to  secure  the  presence  of  a  quorum  to  pass 
legislation,  but  I  feel  confident  that  an  announcement  by  the 
legislative  leaders,  strictly  adhered  to,  that  pending  legislation 
must  be  promptly  considered  by  the  votes  of  all  the  members,  will 
accomplish  the  desired  result;  and  to  that  purpose,  I  respectfully 
urge  again  that  the  measures  recommended  by  me  receive  imme- 
diate and  favorable  consideration. 

With  the  view  of  assisting  the  speedy  dispatch  of  pending 
legislative  business,  and  of  reducing  to  a  minimum  the  necessary- 
expense  of  this  extraordinary  session  of  the  l^slature,  I  hereby 
announce,  for  the  information  of  the  members,  and  all  others 
interested,  that  I  shall  recommend  to  this  extraordinary  session,  no 
further  legislation. 

For  the  reasons  herein  stated,  I  now  earnestly  urge  the  prompt 
consideration,  by  this  l^islature,  of  pending  measures;  and  by 
the  senate,  the  early  action  upon  the  appointments  I  have  sub- 
mitted to  the  end  that  the  general  welfare  be  promoted ;  the  con- 
venience of  the  members  conserved ;  and  the  expenses  to  the  tax- 
payers, of  a  protracted  session  reduced  to  the  minimum. 

William   Sulzer. 

Albany,  July  23,  1913. 
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